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QUESTION PRESENTED

Whether this Court should grant certiorari to
review the peculiar facts of this ERISA claim to
determine whether the court of appeals correctly held
under the terms of the governing pension plan, that
petitioner failed to prove that he had earned more
than 1,000 hours of service in 1972?
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RULE 29.6 STATEMENT

Monsanto Company, Inc. is a publicly traded
corporation with no parent company and no other
publicly held company owns ten percent or more of its
stock.

Pharmacia Corporation is a publicly traded
corporation that is a wholly owned subsidiary of
Pfizer, Inc.
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STATEMENT OF THE CASE

Mr. Gilley's petition for writ of certiorari does not
present any issue requiring this Court's review. Mr.
Gilley attempts to make this case appear certworthy by
misrepresenting the holding of the Eleventh Circuit
opinion below and misstating key facts. Given the
Eleventh Circuit's disposition of the interlocutory
appeal, however, this case does not implicate the al
leged circuit split regarding the proper standard of
review, does not present any conflict with this Court's
opinions in Central Laborers' Pension Fund v. Heinz,
541 U.S. 739 (2004), or Varity Corp. v. Howe, 516 U.S.
489 (1996), and does not contradict any other known
decision regarding the interpretation of ERISA §203, 29
U.S.C. §1053, and §204, 29 U.S.C. §1054. In essence,
Mr. Gilley complains of nothing more than the Eleventh
Circuit's routine statutory and regulatory interpreta
tion and some of the underlying factual determinations.

Factual Background

Mr. Gilley worked at a Monsanto facility from
August 31, 1972 until March 31, 1981, at which time
he went on "lay-off" status until his termination on
February 16, 1982. 1 During his time of employment,

1 While not critical to these proceedings, we note for this
Court's benefit that Gilley was an employee of the company
known at that time as Monsanto Company ("Old Monsanto"). On
December 19, 1999, Old Monsanto entered into a merger
agreement with Pharmacia & Upjohn, Inc. pursuant to which a
wholly owned subsidiary of Old Monsanto merged with and into

(Continued on following page)
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he was a participant in a benefits plan that provided
pension benefits to certain employees (the "Plan"). At
all times during Mr. Gilley's employment, the Plan
provided that an employee must have ten years of
vesting service to qualify for pension benefits. In
2001, Mr. Gilley sought pension benefits from the
Plan administrator, the Employee Benefits Plans
Committee ("Committee"), arguing that he had accu
mulated the necessary ten years of service despite
having been employed for only nine years and a few
months between late August 1972 and mid-February
1982. The Committee denied his claim because he
had less than ten years of vesting service as required
by the Plan. Specifically, the Committee calculated
Mr. Gilley's 1972 service hours by applying an equiva
lency incorporated by amendment into the Plan as
amended and restated in 1981 ("1981 Plan").2 This

Pharmacia & Upjohn, Inc. with Pharmacia & Upjohn, Inc.
remaining as a wholly owned subsidiary of Old Monsanto. In
connection with the merger, Old Monsanto changed its name
from "Monsanto Company" to "Pharmacia Corporation." The
merger became effective on March 31,2000. New Monsanto was
incorporated in Delaware on February 9, 2000, as a wholly
owned subsidiary of Old Monsanto under the name "Monsanto
Ag Company." On March 31, 2000, New Monsanto changed its
name to "Monsanto Company." On September 1, 2000, Phar
macia transferred to New Monsanto the assets related to the
agricultural business of Old Monsanto and New Monsanto
assumed from Pharmacia liabilities related to that business. On
August 13, 2002, Pharmacia spun-off New Monsanto to its
shareholders in the form of a stock dividend.

2 At one point in his petition, Mr. Gilley asserts that the
equivalency was adopted in a plan amendment in either 1981 or

(Continued on following page)
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equivalency - authorized by Department of Labor
regulations - credits an employee with 95 hours of
service for every standard two-week period of em
ployment, regardless of the actual hours worked, and
awards a full year of service when 1,000 hours are
reached. Applying this 95-Hour Rule, the Committee
determined that Mr. Gilley did not earn enough
vesting service hours in 1972 to receive credit for a
full year. Therefore, he did not have ten years of
service at the time he left Monsanto, and his pension
benefits did not vest.

Proceedings Below

Mter an unsuccessful administrative appeal, Mr.
Gilley filed suit, arguing that the terms of the 1981
Plan should not apply and that Defendants should be
forced to calculate his 1972 service hours using actual
hours worked. The district court bifurcated the pro
ceedings, and trial was conducted solely on the issue
of the number of hours Mr. Gilley worked in 1972
(Petn. For Cert. p. 8a). In post-trial briefing, Mr.
Gilley abandoned reliance on the actual number of
hours worked and urged that one of two other equiva
lencies should be imposed, neither of which was ever

1982 (Petn. For Cert. p. i). Although the record does not reveal
the precise date when Monsanto adopted the amendment, it is
clear that it was sometime between 1979 and 1981 and that the
amendment became effective on January 1, 1981. There is no
support for petitioner's suggestion that the amendment may
have been adopted in 1982.
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adopted by the Plan. The district court agreed and
directed entry of judgment on fewer than all claims
under Rule 54(b), Federal Rules of Civil Procedure.

The Eleventh Circuit reversed, holding that the
district court erred in imposing an equivalency that
was different from the one the Plan had adopted
(Petn. For. Cert. p. 15a). In so ruling, the Eleventh
Circuit relied on an ERISA regulation that explicitly
gives plans the authority to choose an equivalency for
estimating service hours for pre-enactment years in
which the employer's records are not adequate to
allow for a reasonable approximation of hours worked
(Id. at 15a-16a). The court of appeals also held that
the 1981 Plan amendment adopting the 95-Hour Rule
did not violate ERISA §203, 29 U.S.C. §1053, or §204,
29 U.S.C. §1054, because, by their express terms,
those provisions did not apply (Id. at 17a-21a). Thus,
the only issue relevant to this petition is the Eleventh
Circuit's decision that the 95-Hour Rule should be
applied to calculate Mr. Gilley's 1972 service hours
and its determination that he therefore failed to earn
sufficient vesting service to obtain a pension. 3

----+----

3 Although the Eleventh Circuit also addressed whether the
standard of review should be arbitrary and capricious or a
heightened arbitrary and capricious standard (Petn. For Cert.
pp. 12a-14a), this discussion did not affect the Eleventh Circuit's
resolution of the appeal, as explained in the following section.
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REASONS FOR DENYING THE PETITION

1. The Eleventh Circuit's Decision Does Not
Implicate the Alleged Circuit Split Regard
ing the Standard of Review For Equitable
Claims Under ERISA §502(a)(3).

Mr. Gilley spends a great deal of his petition
addressing an alleged circuit split regarding the
proper standard of review for claims seeking equita
ble relief under ERISA §502(a)(3), 29 U.S.C.
§1132(a)(3) (Petn. For Cert. pp. 17-28). This alleged
circuit conflict is not implicated by this case for two
reasons: (1) the Eleventh Circuit did not hold that
claims for equitable relief under §502(a)(3) should be
reviewed under an arbitrary and capricious standard
of review; and (2) the Eleventh Circuit's discussion of
the standard of review is ultimately irrelevant be
cause the Court simply interpreted the statute and
regulations de novo and applied them to this case.
The court of appeals' reliance on the Plan's choice of
equivalency was mandated by the express terms of
the controlling regulation and did not depend upon
the arbitrary and capricious standard of review.

As an initial matter, the court of appeals never
addressed the proper standard of review for claims
for equitable relief under §502(a)(3), 29 U.S.C.
§1132(a)(3). Although the Eleventh Circuit did deter
mine that the district court erred by applying a
heightened arbitrary and capricious standard instead
of the traditional arbitrary and capricious review, the
court never addressed the nature of the relief sought
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(Petn. For Cert. pp. 12a-14a). In fact, the court spe
cifically noted that it was not deciding whether Mr.
Gilley's claims sought legal or equitable relief because
resolution of that issue was unnecessary for the
appeal (Id. at 6a-7a n.4). Even Mr. Gilley acknowl
edges that the Eleventh Circuit treated all of his
claims as a de facto claim for denial of benefits under
§502(a)(1), 29 U.S.C. §1132(a)(1) (Id. at 22). The
decision below cannot implicate an alleged circuit
split regarding an issue the Eleventh Circuit did not
purport to decide.

Second, the Eleventh Circuit's standard of review
discussion had no impact on its resolution of the
interlocutory appeal. The court of appeals expressly
stated that it did not believe the standard of review
made a difference to its analysis (Id. at 12a). This
belief is confirmed by review of the court's opinion,
which did not defer to any Committee decision under
the arbitrary and capricious standard of review and
did not even examine whether the Committee's denial
of benefits was arbitrary. Instead, the court of appeals
interpreted the statute and regulations de novo and
concluded that the regulation gave the Plan the
choice of which equivalency to use in estimating
hours of service (Id. at 15a-16a). This conclusion does
not depend upon the standard of review. 4

4 The rest of the Eleventh Circuit opinion addressed
whether the 1981 Plan amendment violated ERISA §203 or
§204. The Eleventh Circuit interpreted the statute de novo in
upholding the amendment adopting the 95-Hour Rule. Thus

(Continued on following page)
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2. The Eleventh Circuit's Interpretation of
ERISA §203 and §204 Is Consistent With Set
tled Precedent And Does Not Conflict With
Any Other Circuit Decisions.

The Eleventh Circuit's disposition of the §203, 29
U.S.C. §1053, and §204, 29 U.S.C. §1054, issues does
not warrant this Court's review because the court of
appeals simply interpreted the plain text of the
statute, and Mr. Gilley alleges no conflict with any
circuit case or any of this Court's cases. Petitioner
offers absolutely no support for expanding application
of the anti-cutback provision in §204 and merely
disputes the Eleventh Circuit's factual conclusion
that Mr. Gilley had no vested benefits at the time of
the 1981 Plan amendment as required by §203 (Petn.
For Cert. pp. 29-37).

Section 204 provides that "[t]he accrued benefit
of a participant under a plan may not be decreased by
an amendment of the plan." ERISA §204(g), 29 U.S.C.
§1054(g)(1). Mr. Gilley suggests that because the 1981
amendment changed the method of calculating ser
vice hours, it also ultimately impacted the accrual of
benefits. Therefore, according to Mr. Gilley, the
amendment constitutes a later-imposed condition on
accrual (Petn. For Cert. pp. 30-33). The Eleventh
Circuit rejected this argument, recognizing that
ERISA and the courts clearly distinguish between

these claims do not implicate the standard of review, and Mr.
Gilley makes no assertion that they do (Petn. For Cert. pp. 12a
14a).
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vesting and accrual (Id. at 17a-19a). The court of
appeals properly held that the 95-Hour Rule is used
to calculate vesting service and is not used to calcu
late accrued service or a change to the rate of accrual
(Id. at 19a). Therefore, §204 on its face does not apply.
Mr. Gilley has not offered any support for merging
the concepts of accrual and vesting and cites no case
applying the accrual anti-cutback provision of §204 to
vesting calculations (Id. at 29-33). The Eleventh
Circuit decision below interprets ERISA consistently
with settled precedent and presents no issue requir
ing this Court's review.

Mr. Gilley also attacks the Eleventh Circuit's
conclusion that §203, 29 U.S.C. §1053, does not apply
in this case, but he does not allege a circuit conflict or
any other special circumstance requiring this Court's
intervention (Id. at 34-35). The court of appeals held
that the 1981 Plan amendment did not violate §203 of
ERISA because it did not fall within the express terms
of the statutory provision (Id. at 19a-21a). Specifically,
§203 compares the percentage of non-forfeitable bene
fit before and after the plan amendment at issue.
Thus, based on the plain statutory text, the Eleventh
Circuit determined that §203 is implicated only when
an employee has some amount of non-forfeitable
benefit at the time the amendment is adopted or
becomes effective (Id. at 20a). The Eleventh Circuit
also noted that regardless of how service hours were
calculated, Mr. Gilley did not have ten years of service
by 1981 and therefore he had no vested, non
forfeitable benefit at the time the Plan was amended
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to include the 95-Hour Rule (Id. at 17a, 20a-21a).
Therefore, by its terms, §203 does not apply. Mr.
Gilley does not dispute the Eleventh Circuit's inter
pretation of the statute but rather takes issue with
the factual conclusion that he did not have any vested
benefits at the time the Plan was amended (Id. at 35).
There is no need for this Court to review a factual
determination clearly supported by the evidence.

3. The Eleventh Circuit's Decision Below Does
Not Conflict With This Court's Cases.

Finally, the court of appeals decision is not con
trary to this Court's decisions in Central Laborers'
Pension Fund v. Heinz, 541 U.S. 739 (2004), or Varity
Corp. v. Howe, 516 U.S. 489 (1996). Mr. Gilley mis
states the holding of the Eleventh Circuit to allege an
illusory conflict with this Court's decisions. The court
of appeals did not hold that a plan could impose a
later condition on accrual as prohibited by Central
Laborers. In fact, the Eleventh Circuit specifically
found that the plan amendment adopting the 95-Hour
Rule was not a condition on accrual but rather a
change in the method for calculating service hours for
vesting (Petn. For Cert. p. 19a). The Eleventh Cir
cuit's decision is therefore not at odds with the hold
ing of Central Laborers.

Mr. Gilley also claims that the decision below
conflicts with Varity Corp. v. Howe, 516 U.S. 489
(1996), because the court of appeals did not grant
relief for his §502(a)(3), 29 U.S.C. §1132(a)(3), claims
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based on a breach of fiduciary duty. Again, the Elev
enth Circuit did not hold that there could be no claim
under §502(a)(3) for a breach of fiduciary duty, and
therefore there is no conflict with the holding of
Varity. The Eleventh Circuit did not even address Mr.
Gilley's breach of fiduciary claims, deciding merely
that the district court should have applied the 95
Hour Rule to calculate Mr. Gilley's hours of service for
1972, which was the sole issue tried by the district
court (Petn. For Cert. pp. 21a-22a).

----+----

CONCLUSION

The district court's order implicates no circuit
split and presents no conflict with settled precedent
under ERISA §§203 and 204. Plaintiff's petition
misconstrues and misrepresents the opinion when it
suggests otherwise. As a result, the Court should not
grant a writ of certiorari.

Respectfully submitted,
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