
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

MIDDLE DIVISION 
 

 ) 
 ) 

WENDELL F. GILLEY, an  ) 
individual and as representative  ) 
participant,     ) 
   Plaintiffs,  ) 
      ) CIVIL ACTION NO. 

v.      ) 
      ) CV-04- S-0562-M 
MONSANTO COMPANY, INC.,  ) 
et. al.      ) 
      ) 
   Defendants.  ) 
      ) 

 
PLAINTIFF’S STATUS REPORT AND RESPONSE TO 

COURT’S ORDER OF JANUARY 29, 2008 
 

The above styled action was brought by Plaintiff, Wendell F. Gilley, 

pursuant to the Employee Retirement Income Security Act of 1974, as 

amended, 29 U.S.C. §§ 1001 et. seq. (“ERISA”) against Monsanto 

Company, Inc., (“Monsanto”), Monsanto Salaried Employees’ Pension Plan, 

the (“Plan”), Pharmacia Corp. (“Pharmacia”), the Monsanto Company 

Employee Benefits Executive Committee (“Executive Committee”), and the 

Employee Benefits Plan Committee (“Committee”), collectively 

(“Defendants”). [R 35].  The amended complaint contains five counts for 

equitable relief under ERISA § 502(a)(3) on behalf of Plaintiff as an 
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individual participant, as a representative participant on behalf of the Plan, 

and as a representative participant for a class of similarly situated 

participants.  In its order of January 29, 2008, this Court directed the parties 

to file, either jointly or separately, a status report regarding the remaining 

claims to be adjudicated in light of the Eleventh Circuit’s opinion issued in 

Gilley v. Monsanto, 490 F.3d. 848 (11th Cir. 2007).   

THE ELEVENTH CIRCUIT’S DECISION 
 

Over Plaintiff’s objection to jurisdiction over the interlocutory appeal 

the Eleventh Circuit, finding the District Court’s award of benefits was 

injunctive in nature, found finality and vacated the District Court’s judgment 

of January 26, 2006.  Gilley v. Monsanto, 490 F.3d. 848 (11th Cir. 2007).  

The Eleventh Circuit decision held: 1) the arbitrary and capricious standard 

applied because the denial of Gilley’s pension was within the administrator’s 

discretion; 2) an amendment of an ERISA pension plan to adopt an 

equivalency which excludes overtime hours did not implicate the 

“anticutback” rule; 3) the District Court should not have overridden the 

equivalency specified in the amended plan; 4) there is never a conflict of 

interest warranting a heightened arbitrary and capricious standard of review 

in situations where plan sponsors pay benefits out of a non-reversionary 

trust, and; 5) the plan amendment could be applied to an employee who had 
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still not completed ten years of service when the amended plan went into 

effect without violating another ERISA provision. Id.   

The Eleventh Circuit’s Opinion Turns Entirely On The Issue Of Timing 
   

The Eleventh Circuit’s decision turns on Defendants’ representations 

regarding the timing of the 1981 amendment and Buckley v. Metropolitan 

Life, 115 F.3d 936 (11th Cir. 1997).  Buckley, an Eleventh Circuit case 

involving a discretionary claim1 for Long Term Disability benefits brought 

under 502(a)(1)(B), stands for the proposition that there is no conflict of 

interest warranting a heightened arbitrary and capricious standard of review 

when benefits are paid from a non-reversionary trust.2 Id.  Based on 

                                                 
1 ERISA’s statutory framework draws a distinction between claims brought for benefits 
pursuant to Section 502(a)(1)(B) that entail a plan administrator’s discretion and claims 
brought under Section 502(a)(3) for violation of ERISA’s mandates.  Plan administrators 
are afforded discretion only if ERISA’s mandates are followed in total.  Section 502(h) 
states “Service upon Secretary of Labor and Secretary of the Treasury – A copy of the 
complaint in any action under this subchapter by a participant, beneficiary, or fiduciary 
(other than an action brought by one or more participants or beneficiaries under 
subsection (a)(1)(B) of this section which is solely for the purpose of recovering benefits 
due such participants under the terms of the plan) shall be served upon the Secretary and 
the Secretary of the Treasury by certified mail.” ERISA § 502(h).  

2Buckley dealt with a discretionary claim for benefits.  When a participant brings a claim 
for benefits under Section 502(a)(1)(B) the claim by nature involves the plan 
administrator’s discretion.  A discretionary claim for benefits does not encompass a claim 
involving allegations of statutory violation or other wrong-doing.  If benefits are paid 
from a non-reversionary trust, there are no allegations of wrong-doing, and the claim is a 
claim for benefits under Section 502(a)(1)(B) that involves discretion then there should 
not be a conflict of interest warranting a heightened arbitrary and capricious standard of 
review because presumably the Plan does not profit from the denial of benefits.  
However, this reasoning does not apply with equal force to a claim under Section 
502(a)(3) where there are allegations of multiple violations of ERISA’s mandates, where 
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Defendants’ assertions, the Eleventh Circuit viewed Plaintiff’s claim for 

individual equitable relief related to Defendants’ bad acts or failure to act in 

accordance with ERISA as a discretionary claim for benefits under Section 

502(a)(1)(B).  Based on Buckley the court of appeals gave complete 

deference to Defendants taking their representations regarding the timing of 

the 1981 Plan at face value without supporting substantial evidence.  Id; see 

also RR at p. 1. 

The opinion states: 

First, it is important to recognize that there is no way Gilley 
could have accumulated the requisite ten years of Vested 
Service, under any calculation method, by the time Monsanto 
adopted the 95-Hour rule.  On January 1, 1981, Gilley could 
have accumulated, at most, nine years of Vested Service credit.  
Even if he is given a full year of credit for 1972, he would still 
only have acquired nine years by the beginning of 1981. All of 
Gilley's arguments that he earned ten years of Vested Service 
count hours he worked in 1981 after the Plan was amended to 
put the 95-Hour Rule in place. This fact is critical to our 
analysis of whether the adoption of the 95-Hour Rule and its 
application to Gilley violated ERISA. 
 

Gilley, 490 F.3d at 858.  

The panel in Gilley v. Monsanto concluded, based on representations 

made by Defendants, that the 1981 Plan was adopted prior to the effective 

date, January 1, 1981.  Id.  Based on this pivotal unsubstantiated finding the 

                                                                                                                                                 
forfeitures reduce the sponsor’s future contributions, and where there is a proven  conflict 
of interest.    
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panel reasoned Gilley had to acquire credited vesting service under the 1981 

Plan to be fully vested therefore his rights and benefits were to be 

determined by the 1981 amendment.  The panel then concluded that Gilley 

did not have a non-forfeitable accrued benefit under the 1981 Plan.  Id.   

Such a critical factual determination as when the 1981 Plan was 

adopted and furnished to participants cannot be assumed, but rather must be 

proven by the introduction of substantial evidence.3  Transcript “TR” at pp. 

158-160.  The only evidence in the record regarding the timing of the 1981 

Plan amendment supports the conclusion that the 1981 Plan was adopted 

after the effective date and made retroactive to January 1, 1981.4  Plaintiff’s 

Hearing Exhibit “PHE” 10-12.  Because this case was transferred to this 

Court after much of the litigation and the appeal transpired the Court may 

benefit from a review.5  

 

 

                                                 
3 In response to Plaintiff’s petition for certiorari Defendants assured the Supreme Court 
that review was not necessary because the Eleventh Circuit did not defer to Defendants.  
Respondents’ Reply “RR” at p. 6-8.   
4 During the hearing of August 2005, counsel for defense repeatedly stated that the 95 
Hour Rule was adopted in 1979, and counsel for plaintiff objected.  The Court assured 
plaintiff’s counsel that defense counsel’s statement would not be considered testimony or 
evidence (statements made by counsel are not evidence). TR Vol 1 at pp. 71-74, 159-
160. Nevertheless, the Eleventh Circuit took Defendants’ representation that the 1981 
Plan was adopted prior to January 1, 1981, as a fact fully supported by the record.  
5 Plaintiff apologizes for the redundant statement of facts and his lengthy response and 
will keep factual background information at a minimum in future pleadings.  
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BACKGROUND 

Because this matter has been in litigation for nearly four years only a 

brief summary of the facts is necessary. Plaintiff’s remaining representative 

and individual claims presented in this action arose as a result of 

Defendants’ multiple violations of ERISA in regards to Defendants’ 

administration of the Plan.  Mr. Gilley, other participants, and the Plan have 

been injured by the Defendants’ actions or lack of action in violation of 

ERISA.   

Relevant Facts 

Mr. Gilley is a former employee of the now defunct Monsanto Sand 

Mountain plant in North Alabama.  In 1941 Monsanto sponsored a defined 

benefit pension plan for its employees, the Monsanto Salaried Employes 

Pension Plan.6  See PHE 5 at § 1.1.  Since its inception Monsanto has 

amended and restated the Plan from time to time with respect to certain 

groups of employees covered under the plan and these amendments have 

been set forth in separate documents and identified as separate plans, the 

1956 Plan, the 1961 Plan, the 1966 Plan, and the 1971 Plan, collectively “the 

Plan”.  Id. 

                                                 
6 Form 5500’s for the Plan state that the effective date of the plan is December 30, 1940.  
PHE 12; see also PHE 5 at § 1.1 

Case 4:04-cv-00562-CLS-HGD     Document 160      Filed 02/14/2008     Page 6 of 24



 7

Mr. Gilley began his employment with Monsanto in August 1972 the 

first year of production at the newly built Sand Mountain plant. TR at p. 97. 

As a salaried, nonexempt7 employee for Monsanto Mr. Gilley became a 

participant of the 1971 Plan.  ERISA § 3(7); PHE 1.  In 1976, Monsanto 

amended, restated and continued the 1971 Plan as the 1976 Plan, the first 

ERISA plan.  PHE 5 at § 1.1; PHE 2.   

The 1976 Plan was the first Monsanto plan to utilize ERISA’s hour of 

service rules to calculate credited service time for vesting and benefit 

purposes.  See ERISA §§ 202-204; PHE 5 at § 18.1; PHE 2 at p. 41.  An 

Hour of Service8 is defined by the 1976 Plan as an hour, for which an 

employee receives compensation, either directly or indirectly, for services 

rendered to the employer.  (PHE 5 at § 18.5; PHE 2 at p. 41).  Hours of 

service include: all overtime clock hours;9 hours of service required to be 

                                                 
7 Nonexempt employees received overtime and were otherwise hourly workers under the 
Fair Labor Standard Act “FLSA”. 
8 1000 HOURS OF SERVICE is not equivalent to 1000 HOURS WORKED.  While 
the term HOURS OF SERVICE encompasses the number of hours worked including 
overtime hours the two terms are not synonymous.  One thousand hours worked does not 
equal 1000 hours of service because hours of service also includes hours for which the 
employee receives indirect compensation, such as annual leave, sick leave, disability 
leave, federal leave time, personal leave, and layoff etc. (1976 Plan § 18).  In their briefs 
to the Eleventh Circuit Defendants freely exchange hours worked for hours of service and 
erroneously contend Gilley had to work 1000 hours in 1972 to be entitled to a year of 
credited vesting service under the 1976 Plan.  App. at pp. 13-15, 17; see also TR Vol 1 at 
p. 3. 
9 Mr. Boozer, Mr. Gilley’s supervisor, testified that during the plant’s first few years of 
operation Monsanto had a general policy of encouraging employees to work overtime.  
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taken into account to satisfy federal military service laws . . . ; hours of 

absence from active work because of regular paid vacations or holidays; 

hours of absence from active work because of occupational or non-

occupational illness or disability . . . or layoff. Id. (emphasis added).  Id.  

Beginning January 1, 1976, participants were to be credited with one year of 

Vesting Service for each calendar year in which he or she completed 1,000 

Hours of Service, the “1,000 Hour Rule”.  PHE 2 at p. 41.  According to the 

1976 SPD for calendar years before 1976 participants were to be credited 

with Vesting Service according to the 1000 Hour Rule or under prior 

Company pension plans— whichever was more favorable to the participant.  

Id. 

In 1981, after nine years of production Monsanto closed the Sand 

Mountain plant.  Production ended in late February, but Mr. Gilley worked 

until March 31, 1981, as a member of a plant closure team.  When Monsanto 

made public its intentions of closing the plant, management held open 

meetings with employees assuring them that anyone hired prior to a certain 

date would be eligible for a pension.10  TR at p. 89.  According to the 1976 

SPD participants with ten years of Vesting Service (1000 hours of service in 

                                                                                                                                                 
TR Vol 1 at p. 18.  Mr. Gilley alleges he worked as much overtime as physically possible 
in 1972.   
10 These meetings were held prior to the Plan being amended in late 1981 or early 1982.  
Gilley testified that the cut-off date was September 1, 1972.  TR at p. 203.   
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any calendar year) were vested and entitled to receive their accrued pension 

benefit starting at age 65.  PHE 2 at p. 39.  The 1976 SPD states that 

“forfeitures are applied to reduce future Company contributions”.  PHE 2 at 

p. 41; see also TR at pp. 270-77.  According to Mr. Gilley he received an 

FYI memo from management stating that the starting employment date for 

guaranteed pension vesting was September 1, 1972, but after twenty plus 

years he has been unable to locate it.  Amended Complaint ¶¶ 50-53.   

Plaintiff’s Claims for Benefits 

Under the impression he was entitled to a pension based upon 

assurances from Monsanto’s management when the plant closed, Gilley at 

sixty years of age, applied for his pension in 2001.  Despite being initially 

told he was eligible by a representative of Pharmacia (a successor entity) 

during a telephone call, Mr. Gilley later received a letter in April 2001 

stating that he was not entitled to a pension benefit because he did not have 

ten years of vesting service.  PHE 29.  The administrator did not advise 

Gilley of his rights nor did the letter explain how vesting service was 

calculated.  Id.  During the administrative appeal Plaintiff requested a copy 

of the 1976 Plan.  Instead of providing Plaintiff with a 1976 Plan the 

administrator provided him with a conformed copy of the Plan containing 

the 95 Hour Rule (a conformed copy is one that shows future amendments to 
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be adopted).11   Attached to the letter informing Gilley of the denial of 

benefits was a copy of a memorandum from the plan administrator to the 

Committee dated September 1979 urging the adoption of the 95 Hour Rule, 

an equivalency whereby a flat rate of 95 hours of service is credited per pay 

period regardless of the employees actual hours of service.   The 95 Hour 

Rule first appeared as a formal written amendment in the 1981 Plan and the 

1981 SPD.12  Plaintiff filed the above styled action in March 2004. 

Procedural History 

Count One of the amended complaint is an individual claim for 

equitable restitution of Plaintiff’s accrued benefit due to Defendants’ failure 

to administer the Plan in accordance with ERISA brought under Section § 

502(a)(3).  Id.  Count Two pleads for restitution of Plaintiff’s accrued 

benefit and for other equitable relief based on the alternative theory of 

equitable estoppel.  Id.  In Count Three Plaintiff raises a claim under ERISA 

§ 502(a)(3) for violation of Section 502(c) and/or Section 510 in regards to 

Defendants’ failure to provide Plaintiff with requested Plan documents and 

for filing a conformed copy of the 1976 Plan as the actual 1976 Plan 

                                                 
11 ERISA has very definite rules regarding amendments and modifications to Plan that 
have an affect on participants’ rights; ERISA does not permit clandestine amendments.  
ERISA §§ 101, 102, 104, 204(h). 
12 The memorandum is a proposal not a formal adoption of an amendment to the Plan.  
The 1981 amendment was adopted and SPDs were furnished to participants as required 
by ERISA in late 1981 and/or early 1982.   
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Document.13  Id.  Count Four raises a claim under ERISA § 502(a)(3) for 

equitable relief to redress Defendants’ failure to act in accordance with 

ERISA Section 204(g).  Count Five raises an individual and a representative 

claim for equitable relief on behalf of the Plan under Section 409 for breach 

of fiduciary duties listed in Section 404 regarding Defendants’ failure to act 

in accordance with ERISA’s mandates.   

The District Court denied Plaintiff’s motion for class certification.  [R 

50-1].  The claims that remained after the denial of class certification sought 

appropriate equitable and remedial relief to redress injuries suffered by 

Plaintiff as an individual and as a representative of the Plan.14  Defendants 

filed a motion for summary judgment on all claims, which the Court denied 

in total.  [R 61, 71].  Over Plaintiff’s strenuous objection Defendants’ 

demanded a hearing on the single limited issue of whether Plaintiff had 1000 

                                                 
13 This claim arises from Defendants’ refusal to provide Plaintiff and the Court with an 
actual 1976 Plan instead of a conformed copy in an attempt to mislead counsel into 
believing the 1976 Plan contained the 95 Hour Rule.  TR at p. 56.  Based on pleadings to 
the Eleventh Circuit Defendants did not abandon this strategy, but continued to use 
misdirection to insinuate the 95 Hour Rule was adopted in 1979 without evidentiary 
support.  The 95 Hour Rule first appears in the 1981 Plan SPD.  The issue of when the 
1981 Plan was adopted, when it became effective, and when participants received notice 
of the amendment and the 1981 SPD were raised at the hearing, but never resolved 
because Defendants demanded the hearing be limited to the single issue of Plaintiff’s 
overtime in 1972.  [R 78, 79]; TR at p. 120.  This issue needs to be fully developed as 
discussed supra.  TR at pp. 71-74, 159-160 (statements made by counsel are not 
evidence).     
14 The District Court also denied a motion to reconsider the denial of class.  [R 106, 114-
5]. 
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Hours of Service in 1972 entitling him to a year of credited service under the 

1976 Plan.15  [R 78, 79, 81].   

A two day hearing was conducted in August 2005.  On January 26, 

2006, the District Court issued a memorandum opinion and order denying 

reconsideration of class certification and findings of fact and conclusions of 

law and an order on the limited issue heard in August 2005.  [R 114, 115, 

116, 117].  Based on the Court’s findings of fact and conclusions of law the 

Court ordered Defendants to pay Plaintiff his “accrued benefits on past due 

payments plus appropriate interest and to continue to pay retirement benefits 

as they accrue”.  [R 116, 120, 121].  The District Court based on 

documentary evidence, testimony and demeanor evidence as well as 

admissions that participants at the Sand Mountain plant hired in July 1972 

were vested and entitled to an accrued benefit reasoned that “but for” the 

amendment Gilley was vested with a right to his accrued benefit.  [R 116 fn 

1].  The Court “expressly determine[d] that there [was] no just reason for 

delay and expressly direct[ed] the entry of a final judgment.” [R 117].  The 

clerk closed the case.  Plaintiff filed a motion to alter, amend, or vacate, and 

the District Court certified its Judgment as final pursuant to Rule 54(b).  

                                                 
15 As a matter of strategy Defendants throughout have pigeonholed this action for 
violation of ERISA on behalf of the Plan, Plaintiff, and all participants, as a claim for 
individual benefits under 502(a)(1)(B) even though suit was brought under 502(a)(3). 
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Defendants filed a motion to alter, amend or vacate, which the Court denied.  

[R 120, 124, 125, 134].  Defendants’ appealed. [R 135].  Plaintiff 

strenuously opposed the interlocutory appeal arguing that the Court’s 

Judgment was not final and certifiable under Rule 54(b) because “any 

objective view of the case leads to the conclusion that the issues are 

inextricably intertwined, as defendants readily admit, and thus, the 

unadjudicated claims are not “practically and logically distinct" from the 

adjudicated claims”.  [Plaintiff’s Response to Eleventh Circuit’s 

Jurisdictional Question at p. 8].   

The Eleventh Circuit Decision 

As mention briefly above, the appellate panel, giving deference to 

Defendants, took their representations regarding the timing of the 1981 Plan 

at face value and concluded Plaintiff did not have any non-forfeitable 

accrued benefit prior to the 1981 Plan being adopted and taking effect.  Id. at 

858-9.  Accordingly, the panel, based on Defendants’ representations and its 

reading of Section 204(g) reasoned this section did not apply because Gilley 

did not have any non-forfeitable accrued benefit to be reduced by the 1981 

Plan amendment.  Recognizing the 1981 Plan did change the vesting 

schedule the panel then looked to Section 203, but likewise concluded that 

this Section did not apply because this Section addresses a participant’s non-
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forfeitable accrued benefit as well.  Because the Court gave deference to 

Defendants the Court never addressed whether Gilley had a non-forfeitable 

accrued benefit under the 1976 Plan prior to the 1981 Plan’s effective date 

and/or prior to the 1981 Plan being adopted.16   

Obviously the foundation upon which the panel’s decision rests is 

deference to Defendants and their assurance that the 1981 Plan was adopted 

prior to its becoming effective on January 1, 1981.  [Appellant’s Brief at pp. 

8, 33].  Defendants state “[t]he Plan expressly adopted the 95-Hour Rule, 

and the Committee acted within its discretion when it interpreted the Plan to 

apply the 95-Hour Rule to salaried non-exempt employees, such as plaintiff.  

In 1979, the Committee studied and resolved the question of whether to 

count overtime hours in addition to providing 95 hours of credit for each 

period for salaried non-exempt employees”. (emphasis added).  Id. at p. 33.  

Defendants, urging deference, do not actually state the 95 Hour Rule was 

adopted in 1979, but rather insinuate this is fact through artful pleading.  The 

Court’s statutory analysis turns on unsubstantiated representations about the 

timing of the 1981 Plan made by Defendants.  Id. at 860; see also TR at pp. 

71-74, 159-160.    

                                                 
16 The Eleventh Circuit panel declining to address the issue of notice did not proceed 
further with its analysis under Section 203. See fn 3 supra. 
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Defendants’ representations to the Court aside, the Annual Returns 

(Form 5500s) for 1979, 1980, and 1981, show the 1981 amendment was 

adopted in late 1981 or early 1982 (prior to July 1982) and made retroactive 

to January 1, 1981.  PHE 10-12.  ERISA §§ 101, 102, 104, 204(h); PHE 10-

12.  Gilley and other nonexempt employees of the Sand Mountain plant who 

were on “lay off” status in early 1981 were not actively working when the 

1981 Plan was adopted.  Gilley did not receive a SPD for the 1981 Plan.17  

There is no evidence in the record that the 95 Hour Rule, the 1981 Plan, 

or any other amendment that meets ERISA’s SPD requirements were 

adopted until after July 1981.  ERISA §§ 101, 102, 104, 204(h); PHE 10-

12.  The following colloquy took place during the hearing in August 2005: 

THE COURT:  No. What I'm saying is, you say the 
95-Hour Rule came into effect under the Plan in 
what? 1980? 
 

MR. RUSSELL:  1979. 
 
THE COURT:  '79. Do you take the position that that 

     then became applicable to Mr. Gilley? 
 
MR. RUSSELL:  Yes, Your Honor. 
 
THE COURT:  From your perspective, did it change 

     anything with regard to 1972? 
 
MR. RUSSELL:  It gave him more service than it would 

                                                 
17 ERISA requires notice to applicable individuals of any amendment that changes benefit 
accrual. ERISA § 204(h). 
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        have had otherwise. 
 
MS. RIVES:  Your Honor, I would object. That's not 

   true. 
 
THE COURT:  Well, I can just assume that everything 

anybody says is not true. I start out with that 
assumption. 

 
MS. RIVES:  But, Your Honor -- 

 
THE COURT:  That's been true ever since the world 

     began. 
 

MS. RIVES:  It misstates the evidence and misstates 
the facts. It is not an accurate reflection of what 
was going on. 

 
THE COURT:  He's not a witness. I just asked him 

what his position was . . . (emphasis added). 
 

TR at p. 70-73.18 

Notwithstanding that counsel’s statements are not evidence and there is no 

evidentiary support in the record for the proposition that the 1981 Plan was 

adopted prior to the effective date, January 1, 1981, Defendants represented 

to the Eleventh Circuit that they were entitled to deference and the timing of 

the 95 Hour Rule and the 1981 Plan was certain.19   

The Eleventh Circuit held: 

                                                 
18 ERISA has very definite rules regarding amendments and modifications to Plan that 
have an affect on participants’ rights; ERISA does not permit clandestine amendments.   
19 Defendants, however, in response to the petition for certiorari admitted “the record 
does not reveal the precise date when Monsanto adopted the amendment”.  RR at fn 1 p. 
3  
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When the 95-Hour Rule amendment became effective on or 
before January 1, 1981, and when it was adopted sometime on 
or before that date, Gilley was not entitled to any benefits, 
because he could not have earned ten years of Vested Service 
until after that date. Because Gilley was not vested at the time 
the amendment was adopted or became effective, ERISA § 203 
does not help him. It follows that the district court erred in 
concluding that the Plan amendment adopting the 95-Hour Rule 
could not be applied to Gilley because it came after he had 
started earning credit toward his pension. 

 

Id. at 860-1. 

Certainly the Eleventh Circuit’s analysis of the statute would have 

been profoundly different if it were known that the 1981 Plan was adopted 

much later rather than before the effective date.  At the time the 1981 Plan 

was adopted Gilley had fulfilled all the service requirements to be fully 

vested under the 1976 Plan.  Gilley had a right to 100 percent of his non-

forfeitable accrued benefit when the 1981 Plan was adopted.  Defendants 

had in their possession records that indicated Gilley was fully vested and 

entitled to a pension benefit as late as 1992. TR at p. 338.  Moreover, 

Gilley’s contention that Monsanto promised him a pension benefit when the 

plant closed is consistent with the evidence.20   During the hearing in 2005 

Defendants’ corporate representative admitted revisiting Gilley’s eligibility 

in 2001 and recalculating his credited service under the 1981 Plan (a later 

                                                 
20 When the plant closed in early 1981 the 1976 Plan was still in place, the 1981 Plan 
amendment had not been adopted. 
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amendment) when his credited service had been previously calculated under 

the 1976 Plan.  TR at pp. 299-301, 343-47.  Thus, “but for” the 1981 

amendment and Defendants revisiting eligibility Gilley was fully vested with 

a right to 100 percent of his non-forfeitable accrued benefit under the Plan.21  

Id.  ERISA §§ 203, 204(h); see also TR at p. 38 (Court cautioning defense 

counsel’s statements regarding Defendants’ position, and his duty as an 

officer of the court).  Once eligibility is determined sponsors are not 

permitted to revisit eligibility at their discretion.  ERISA §§ 103-4.   

Based on Defendants’ Response to Plaintiff’s petition for certiorari all 

parties now agree that the deferential standard of review only applies to 

actions brought under § 502(a)(1)(B) and not those brought under § 

502(a)(3).  RR at p. 5.  Defendants also acknowledge that Section 203 

compares the percentage of non-forfeitable benefit before and after the plan 

amendment at issue.  RR at p. 8.  Thus, Defendants acknowledge that a 

determination under Section 203 turns on the issue of when the 1981 Plan 

was adopted and when it became effective.  RR at p. 8; ERISA § 203.  A 

fortiori Defendants must acknowledge that the Eleventh Circuit’s decision 

turned on their representations regarding the timing of the 1981 Plan, an 

issue of fact that had to be supported by substantial evidence.  The Eleventh 
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Circuit’s determination under Section 203 could only be valid if Defendants’ 

representation regarding the timing of the 1981 amendment was accurate, 

which of course it was not.  Thus, the Eleventh Circuit’s decision is limited 

in its application because Defendants took advantage of the deference that 

was afforded them regarding the timing of the 1981 amendment.  Plaintiff 

has maintained throughout that Defendants were attempting to pigeonhole 

all claims based on Defendants failure to follow ERISA’s mandates into a 

single discretionary claim for benefits under Section 502(a)(1)(B).22   

Remaining Claims 

In addition to the issue of when the 1981 Plan was adopted there is 

also the issue of notice, which the Eleventh Circuit declined to address along 

with a host of other arguments raised by Gilley regarding Defendants’ 

administration of the Plan.23  Gilley, 490 F.3d at 860; see also App. Reply at 

p. 15; see also Plaintiff’s Jurisdictional Brief at p. 4;24 App. at p. 16; see TR 

at pp. 70-75, 159-160.  Defendants also have acknowledged that there are 

                                                 
22  Plaintiff’s counsel did not fully realize the extent Defendants were willing to go to 
retain participants’ rightful property until the Eleventh Circuit decision.  In light of 
ERISA’s lack of punitive damages the fiduciary duty rule should extend into litigation. 
23 ERISA has strict requirements about furnishing participants with SPDs when 
amendments modify terms that may have an effect on participant’s rights. ERISA §§ 102-
4. 
24 Mr. Boozer testified that he did not receive a 1981 SPD or any other SPDs after he left 
the plant.  TR at pp. 70-75.     
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claims that remain to be adjudicated.  In their request for a stay during 

appeal Defendants state:    

The trail [hearing]25 revolved around the amount of plaintiff’s 
service in 1972 and the terms of the pension plan. In contrast, 
the remaining claims concern, among other things, what 
employees were told at the time of the plant shutdown in 
around 1981 and whether the Sand Mountain facility was 
closed as part of a plan to deny pension benefits.  These issues 
concern different documents, different witness (sic) and 
different discovery. If the Court’s award of benefits under its 
previous order is affirmed, there may be no need to incur the 
expense and effort to litigate whether Plaintiff is entitled to 
benefits under one or more of these other theories.26 
 

[R 137].  
 
Defendants also acknowledged in their response to the Supreme Court that 

the Eleventh Circuit’s opinion never reached Plaintiff’s individual and 

representative claim on behalf of the Plan for breach of fiduciary duty.  RR 

at p. 10.   

Plaintiff’s claim under ERISA § 502(a)(3) for violation of Section 

502(c) and/or Section 510 in regards to Defendants’ failure to provide 

Plaintiff with requested Plan documents and for filing a conformed copy of 

the 1976 Plan as the actual 1976 Plan Document, count three, remains.  

                                                 
25 The Court referred to the proceedings of August 2005 as a hearing while Defendants 
referred to it as a trial. 
26 Defendants maintained during discovery that documents relating to these claims were 
not available because of the vast amount of time that had elapsed since the plant closed.  
During appeal it became known that a successor entity was in possession of documents 
related to these claims, however, these documents were in the process of being shredded.   
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Plaintiff’s individual and representative claim on behalf of the Plan for 

breach of fiduciary duty, count five, and equitable estoppel, count two, 

remain and incorporate issues regarding Defendants’ failure to follow 

ERISA’s mandates such as: closing the Sand Mountain plant and amending 

the Plan to intentionally deny vested benefits; failing to maintain records 

necessary for the obtainment of rights; failing to provide requested plan 

documents; failing to report Plaintiff and other separated nonexempt 

participants with a vested benefit on annual returns; failing to notify Plaintiff 

and other nonexempt participants of the 1981 Plan amendment; failing to 

notify Plaintiff and other nonexempt participants annually of their benefits 

under the Plan; promising Plaintiff a pension only to intentionally deny 

benefits upon reaching retirement age; failing to permit Plaintiff and other 

participants to elect benefits under a prior vesting schedule; intentional 

interference with Plaintiff rights, and; failing to act in the interest of plan 

participants over company profit.  Exhibit I.   

Defendants, when adjudicating the remaining claims, should be held 

to their representations to the various courts that have dealt with this case.  

Defendants are not entitled to any deference on the interpretation of law and 

on issues of fact.  Because the Eleventh Circuit’s opinion in this case is 

founded upon Defendants’ misrepresentations regarding the timing of the 
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1981 Plan the decision is not relevant to Plaintiff’s remaining claims or the 

claims of any other participant.27   RR at pp. 6, 9.     

Discovery  

In response to the Court’s inquiry regarding remaining discovery 

Plaintiff would like to respond that during discovery in the instant action 

Defendants regularly maintained that documents relating to Plaintiff’s 

claims were not available or could not be located due to the vast amount of 

time that had elapsed since the Sand Mountain plant closed.  At some point 

it became known that a successor entity was in possession of documents 

from the Sand Mountain plant that might be relevant to Plaintiff’s claims.   

During the appeal in this case it was learned that Defendants had access to 

these documents and at some point the successor entity shredded these 

documents after they had been reviewed by Defendants.  Plaintiff requests 

access to any documents retrieved from the successor entity and/or 

electronic and/or other copies of these documents made by Defendants.  

Proceedings In This Court 

Prior to the Eleventh Circuit’s decision in Gilley this Court requested 

the parties discuss a stay in Heptinstall v. Monsanto a pending class action 
                                                 
27 Defendants to avoid review acknowledge that the Eleventh Circuit’s decision turns on 
a factual conclusion, one based on Defendants’ representations regarding the timing of 
the 1981 amendment, yet they now wish to extend that to all participants.  RR at p. 9. The 
Supreme Court reviews cases involving significant issues of law and not issues of factual 
error.    
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case involving similar issues.  Plaintiff’s counsel agreed to a stay in 

Heptinstall believing Gilley v. Monsanto would resolve some of the issues 

raised in that case.  In light of Defendants’ misrepresentations this did not 

ultimately prove to be true.  

Proposed Plan 

 Plaintiff is of the opinion that a motion for summary judgment can 

resolve many if not all remaining issues and claims.  Plaintiff proposes that 

all dispositive motions be filed no later than March 21, 2008.  After a 

decision on the parties’ dispositive motions Plaintiff would be amenable to 

the Court setting a pretrial conference within 30 days for a trial on any 

remaining unresolved issues.  Plaintiff is amenable to the Court appointing 

an expert to testify at trial or to the Court directing questions to the 

Department of Labor and/or Department of Treasury.    

 
 
Respectfully submitted,  

  
/s/ Elisa Smith Rives 
_________________ 
Elisa Smith Rives  

    Attorney for plaintiff  
      Wendell F. Gilley 

       ASB - 9351-E61R 
OF COUNSEL: 
 
Elisa S. Rives, LLC 
2208 Ringold Street, Ste 103 
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Guntersville, AL 35976 
Tel:  (256) 582-3559 
Fax: (256) 582-3559 
Cell: (256) 558-4626 

 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and correct copy of the 

foregoing was served by the electronic filing system for the Northern 

District of Alabama on the following counsel of record this the 14th day of 

February, 2008. 

 

BRYAN CAVE, LLP 
Jeffery S. Russell 
Darci F. Madden 
211 N. Broadway 
Suite 3600 
St. Louis, MO 63102 
 
BAXLEY, DILLARD, DAUPHIN,  
McKNIGHT & BARCLIFT 
William J. Baxley 
Joel E. Dillard 
Randy James 
2008 Third Avenue South  
Birmingham, AL 35233 
 
 
 
        
       /s/ Elisa Smith Rives 

_________________ 
       Elisa Smith Rives  

ASB # 9351-E61R 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

MIDDLE DIVISION 
 

 ) 
 ) 

WENDELL F. GILLEY, an  ) 
individual and as class representative, ) 
      ) 
   Plaintiffs,  ) 
      ) CIVIL ACTION NO. 

v.      ) 
      ) CV-04- S-0562-M 
MONSANTO COMPANY, INC.,  ) 
et. al.      ) 
      ) 
   Defendants.  ) 
      ) 
       

PLAINTIFF’S EVIDENTIARY SUBMISSIONS IN SUPPORT OF 

STATUS REPORT 

 COMES NOW Plaintiff, Wendell F. Gilley, by and through his 

counsel of record, and hereby submits the following evidence in support of 

his status report in the above styled matter. 

 Exhibit A Transcript Excerpts from Hearing August 2005. 

 Exhibit B Excerpts from Plaintiff’s Exhibit 10 Hearing 2005. 

 Exhibit C Excerpts from Plaintiff’s Exhibit 11 Hearing 2005. 

 Exhibit D Excerpts from Plaintiff’s Exhibit 12 Hearing 2005. 

 Exhibit E Excerpts from Plaintiff’s Exhibit 5 Hearing 2005. 

 Exhibit F Excerpts from Plaintiff’s Exhibit 2 Hearing 2005. 

FILED 
 2008 Feb-14  PM 02:45
U.S. DISTRICT COURT

N.D. OF ALABAMA
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 Exhibit G Plaintiff’s Exhibit 29 Hearing 2005. 

 Exhibit H Defendants’ Response to Plaintiff’s Petition. 

 Exhibit I Relevant ERISA Statutory Sections. 

 Exhibit J Relevant ERISA Statutory Sections.  

 

      Respectfully submitted,  

       /s/ Elisa Smith Rives 
____________________  
Elisa Smith Rives  

    Attorney for plaintiff  
      Wendell F. Gilley 

       ASB - 9351-E61R 
OF COUNSEL: 
 
Elisa S. Rives, LLC 
2208 Ringold Street, Ste 103 
Guntersville, AL 35976 
Tel:  (256) 582-3559 
Fax: (256) 582-3559 
Cell: (256) 558-4626 

 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and correct copy of the 

foregoing was served by the electronic filing system for the Northern 

District of Alabama on the following counsel of record this the 14th day of 

February, 2008. 

 
BAXLEY, DILLARD, DAUPHIN,  
McKNIGHT & BARCLIFT 
William J. Baxley 
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Joel E. Dillard 
2008 Third Avenue South  
Birmingham, AL 35233 
Attorney for Defendants 
 
BRYAN CAVE, LLP 
Jeffery S. Russell 
Heather Lea 
211 N. Broadway 
Suite 3600 
St. Louis, MO 63102 
 
        
       /s/ Elisa Smith Rives 

_________________ 
       Elisa Smith Rives  

ASB # 9351-E61R 
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MR. RUSSELL:  And then if you add up those 95 hours 
and you reach 1,000, and it takes five months and one day 
under that method, if you reach five months and one day, then 
under the 95-Hour Rule, you hit 1,000 hours, and boom, you got 
one year of Vesting Service, even though you only worked five 
months and one day.  

Now, the method that was used before they adopted the 
95-Hour Rule was called -- it goes by different names, but 
it's called the Elapsed Time Method.  And what that says is 
you look at the day an employee started and the day that the 
employee terminated. 

THE COURT:  I think we've got a disagreement and -- 
MS. RIVES:  Several disagreements. 
THE COURT:  Well, you know, the term "officers of 

the court," I wonder whoever came up with that term?  I never 
run into one, but go ahead. 

MS. RIVES:  Well, Your Honor, I disagree with you.  
You're seeing one now.  

THE COURT:  But only one?  
MS. RIVES:  Maybe so.
THE COURT:  Okay.
MR. RUSSELL:  You asked me what the defendants' 

position was and I tried to give that to you, Your Honor.  
THE COURT:  All right.  Go ahead.

BY MS. RIVES: 

FILED 
 2008 Feb-14  PM 02:46
U.S. DISTRICT COURT

N.D. OF ALABAMA
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THE COURT:  I just did.  Go ahead.
MS. RIVES:  Your Honor, first of all, I'll state 

this.  That the plaintiff's position has not changed from day 
one until today; and that's only two years ago.  

Plaintiff presented the position to the administrative 
appeals board that he was entitled to full credit for 1972 
because he worked considerable amounts of overtime.  That was 
based on documents that were produced to plaintiff's counsel 
by defendants.  

Plaintiff's counsel requested documents from the 
Committee and from Mr. Belloli, who is not here; but 
plaintiff's counsel requested documents to articulate that 
appeal.  

Instead of receiving the documents relating to the 1976 
Plan, plaintiff's counsel received the 1980 Conformed Plan 
that they had conveniently added the 95-Hour Rule already 
included.  It was presented to plaintiff's counsel as a 1976 
Plan, not the 1980 Plan, or the 1981 Plan.  

So, in other words, plaintiff's counsel was not even 
aware that this Plan, this 1976 Plan, or the document itself 
because she wasn't presented with it. 

THE COURT:  I've already ruled in your favor, are 
you trying to --

MS. RIVES:  Just establishing a record, Your Honor.  
THE COURT:  All right.  Go ahead.
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Q Do you have any recollection regarding this document at 
all? 
A The only thing I have is it came from the resources when 
I looked back in my files, that's what I had in my files, and 
all of these were kept in a file cabinet for the last 25 
years. 
Q And those have been there until you turned them over to 
the defendants and the defendant produced them to me? 
A Correct.  
Q If you would turn to Page 12 which is the Pension 
Benefits.  Does that look like it has to do with -- pertains 
to the Pension Benefits where changes were being made at that 
time? 
A The first statement says it's been changed to provide 
higher benefits, and it goes forward to describe the benefit 
changes. 
Q Does it say when it was mailed to you, or when the 
effective date of the changes were made?
A One of the paragraphs says Higher Minimum Benefits and it 
addresses an effective date of December 1, 1980; and then it 
has another effective date of January 1, 1983.  
Q Do you see in regards to any of that information anything 
referring to a 95-Hour Rule?

THE COURT:  From the defendants' perspective, when 
did the 95-Hour Rule come into effect?  
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MR. RUSSELL:  In 1979 is when that rule was adopted, 
Your Honor. 

THE COURT:  Do you take the position that that rule 
is applicable to this plaintiff?  

MR. RUSSELL:  I'm sorry?  To which Plan?  
THE COURT:  The plaintiff.  
MR. RUSSELL:  Well, what we're looking at is not the 

Plan. 
THE COURT:  No. What I'm saying is, you say the 

95-Hour Rule came into effect under the Plan in what?  1980?  
MR. RUSSELL:  1979. 
THE COURT:  '79.  Do you take the position that that 

then became applicable to Mr. Gilley?
MR. RUSSELL:  Yes, Your Honor. 
THE COURT:  From your perspective, did it change 

anything with regard to 1972?  
MR. RUSSELL:  It gave him more service than it would 

have had otherwise.
MS. RIVES:  Your Honor, I would object.  That's not 

true. 
THE COURT:  Well, I can just assume that everything 

anybody says is not true.  I start out with that assumption. 
MS. RIVES:  But, Your Honor -- 
THE COURT:  That's been true ever since the world 

began. 
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MS. RIVES:  It misstates the evidence and misstates 
the facts.  It is not an accurate reflection of what was going 
on.  

THE COURT:  He's not a witness.  I just asked him 
what his position was and you said that he's not telling me 
the truth. 

MS. RIVES:  You're right, Your Honor. 
THE COURT:  You know, I'm abhor -- nature abhors a 

vacuum, I abhor lawyers not telling me the truth.  I don't 
care who it is.  And I sometimes don't know who it is.  

MS. RIVES:  I would like to respond. 
THE COURT:  Okay.  Go ahead. 
MS. RIVES:  Your Honor, first of all, the 95-Hour 

Rule was a proposal -- the date of the 95-Hour Rule was 
September of 1979.  That was after the 1976 Plan became 
finalized in July of that year.  

The Plan, however, was not -- when it was added to the 
Plan documents, it would be the defendants' position, the 
quote unquote Plan document, is not relevant.  It's when they 
communicated that information to the employees and that's what 
I'm trying to get at in regards to this individual, Mr. 
Boozer.  Because he's the one that received the highlights for 
the changes in the 1981 Plan.  

This document is one that he received and it doesn't even 
mention the 95-Hour Rule.  In fact, I don't know that the 
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defendants communicated it to the employees at all at the Sand 
Mountain plant because they were gone. 

THE COURT:  All right.  Do you all want to say 
something else?  I'll wait until the next dispute.  All right.  
Go ahead. 
BY MS. RIVES: 
Q Mr. Boozer, do you see anything in regards to the 95-Hour 
Rule in relationship to that document? 
A I do not.  
Q Do you recall ever receiving any other documents after 
you left your employment at the Sand Mountain plant from 
Monsanto in regards to Pension Plan booklets or hand booklets 
or summary documents or any kind of documentation regarding 
pension?  Other than these documents that you received?  
Documents like these? 

MR. RUSSELL:  Object to the form of the question.  
It's impossible for the witness to figure out -- 

THE COURT:  Do you recall ever receiving any 
documents that had anything to do with the Pension Plan after 
this one?  

THE WITNESS:  The Annual Summary that they would 
send out concerning the amount of dollars available for 
distribution and expenses that that Pension Plan had faced 
during the year, is the only thing I can recall receiving 
since that time. 
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THE COURT:  Okay.  
BY MS. RIVES:  
Q You never received anymore Summary Plan documents? 
A Not to my knowledge. 

MR. RUSSELL:  Objection to the form of the question.  
There's no evidence this is a Summary Plan document. 
BY MS. RIVES:
Q Did you get any highlights? 
A Nothing other than the dollars used during the year for-- 

THE COURT:  Well, let me ask the defendant.  Was 
this supposed to convey anything, or depict anything, or 
suggest anything, or be anything, or from your standpoint, 
could it have just been blank pages?  

MR. RUSSELL:  No, Your Honor.  This was a booklet 
that went out that told people, among other things, how the 
Benefit Plan was going to be changing for the next year; and 
it described, for example, the new formula that would give 
people larger benefits under the Pension Plan. 

THE COURT:  Was there something that was going to be 
changed that was not revealed in that?  

MR. RUSSELL:  No, Your Honor. 
MS. RIVES:  It was the 95-Hour Rule included it. 
MR. RUSSELL:  Your Honor, I don't know if I'm here 

to be cross-examined by opposing counsel.
THE COURT:  No. 
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MR. RUSSELL:  But I will answer any questions that 
you have regarding this document. 

THE COURT:  Was there anything mentioned about the 
95-Hour Rule?  

MR. RUSSELL:  No.  That's not a change that would 
become effective for this year.  You don't tell people about 
it in a booklet that describes changes in an upcoming year.  
It's not there.  

THE COURT:  When was that becoming applicable?  
MR. RUSSELL:  It became applicable in 1979. 
THE COURT:  And this was sent out when?  
MR. RUSSELL:  Well, we don't know, and I haven't 

heard any evidence about when it went out.  But what the 
booklet says is, it's describing the benefits that would take 
effect in 1981.  So it describes, for example, improvements to 
the medical program, describes improvements -- 

THE COURT:  So what you're saying is, at the time 
this was sent out, that the 95-Hour Rule was already in effect 
so we're not telling them about that being changed because it 
was already there?  

MR. RUSSELL:  That's right, Your Honor. 
THE COURT:  Okay.  All right.

BY MS. RIVES: 
Q Mr. Boozer, are you familiar with the orientation program 
at the Sand Mountain plant?
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1971. 
THE WITNESS:  Again, there was a cutoff date that 

was at least talked about.  I don't remember seeing anything 
right now that I can lay my hands on that says when or who all 
would be covered or what start dates would be used.  

THE COURT:  When you say somebody made this 
representation to you, when was that made?  At the beginning 
or toward the end or when?

THE WITNESS:  At the end.  As people were being told 
that the plant was closing, that's the first question they had 
was about the benefits and so forth.  And there was a date 
used, persons that started before this date.  I just don't 
recall what that date was. 

THE COURT:  All right. 
BY MR. RUSSELL: 
Q Mr. Boozer, you recall that I took your deposition; is 
that correct? 
A Yes, sir. 
Q And do you recall that the court reporter was there and 
took down a transcript of your deposition? 
A That's correct. 
Q Mr. Boozer, I'll hand you a copy of that deposition 
transcript and ask you to turn to Page 48.  
A Is that what you put in front of me?  
Q Yes, it is.  At your deposition, Mr. Boozer, were you not 
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BY MS. RIVES: 
Q Mr. Gilley, at some point, did you work at the Sand 
Mountain plant for Monsanto near Guntersville, Alabama? 
A Yes, I did. 
Q What was your start date? 
A August 30th of '72. 
Q Please speak up a little bit.  
A August 30, 1972. 

THE COURT:  Was it the 30th or 31st or do you know?
THE WITNESS:  It was on -- I believe it was on a 

Thursday.  I'm not sure.  It was August the 30th. 
BY MS. RIVES:  
Q The first day of your employment was that actually 
on-the-job work or was that orientation? 
A Orientation. 
Q How many days a week was the orientation? 
A Three days. 
Q Was that Wednesday? 
A Thursday and Friday. 
Q Wednesday, Thursday, and Friday? 
A Yes. 
Q So Wednesday would have, whatever day it was, you would 
have been there the first day of orientation?
A First day of orientation was on a Wednesday.  
Q And how many days of orientation?
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And a couple of years later, the bottom was falling out 
and I wanted to at least get my money back out of it. 
Q Do you ever choose to be terminated from layoff? 
A No. 
Q Did you ever tell Monsanto that you didn't plan on coming 
back to work? 
A No. 
Q Mr. Gilley, at some point, was there a meeting in regards 
to your benefits when the Sand Mountain plant closed? 
A Yes. 
Q When was that? 
A It wasn't very long before the plant shut down.  It was a 
shift meeting.  Everybody that worked on C-shift met with the 
plant manager and personnel people in the Monsanto cafeteria.  

MR. RUSSELL:  Your Honor, I'm going to object to 
this line of questioning about the meetings when the plant 
shut down.  According to your order for the trial today, we 
were going to try 1972 overtime and we were going to try the 
plan terms.  

THE COURT:  That's true.  If any of this is left 
over, we'll go into it later.

MS. RIVES:  Okay.  
BY MS. RIVES:  
Q Back to the time.  Mr. Gilley, I want you to look at 
Plaintiff's Exhibit 44.  I'll move this up for you.  I want 
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wasn't a secret, was it?  
MR. RUSSELL:  Absolutely not, Your Honor.  The 

Committee did the responsible thing.  They wanted to find out 
whether -- they asked Mr. Brash --  

THE COURT:  You said they didn't know what the 
theory was.  Apparently they made a decision that the 95-Hour 
Rule somehow or another superseded any claim of overtime, 
didn't they?  

MR. RUSSELL:  Your Honor, what the Brash memo does 
is the question asked about -- the Employee Benefits Plan 
Committee, how to apply the 95-Hour Rule. 

THE COURT:  This says that the Committee approved 
your request that the counting of overtime be excluded. 

MR. RUSSELL:  And then the next document is Mr. 
Brash's memo.  That's a response.  The chronology is that the 
Committee asked Mr. Brash to investigate whether and how to 
apply the 95-Hour Rule back in 1979.  Mr. Brash did perform 
that investigation.  He reported back to the Committee, and 
what you see on top of that is the Committee's decision 
reported back to Mr. Brash, that they decided to adopt that 
recommendation. 

THE COURT:  But it says at his request. 
MR. RUSSELL:  Well, we can go through it if you 

would like, Your Honor. 
THE COURT:  No, I'm just saying that's what it says, 
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isn't it?
MR. RUSSELL:  I guess the document says what it 

says.  
THE COURT:  I assume he requested it.  She said he 

did. 
MR. RUSSELL:  Well, if you read his memo, which is 

underneath that, it says you asked me to investigate this, I 
believe. 

THE COURT:  Okay.  
MS. RIVES:  Your Honor, I object to counsel 

basically testifying to facts that are not in evidence. 
THE COURT:  Neither one of y'all have testified.  

You may not know it but you haven't.  All right.  
I'm not asking you to testify but, from your legal 

position, arguments, what was the significance of their 
determining that the 95-Hour Rule somehow or another, the rule 
was inappropriate, the application of overtime?  What was the 
significance of that?  

MR. RUSSELL:  Your Honor, the Plan was amended in 
1979 to adopt the 95-Hour Rule. 

THE COURT:  No. What I'm saying is, was that 
determinative one way or another?  

MR. RUSSELL:  Yes, it is, Your Honor.  Once the 
Committee adopted that recommendation, the Committee has 
discretion under the Plan documents to interpret the Plan.  
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And once they made that decision, that's a binding decision 
with regard to the interpretation of the Plan. 

THE COURT:  Do they have a right to interpret it 
that way if it's arbitrary and capricious?  

MR. RUSSELL:  Not if it's arbitrary and capricious, 
Your Honor.  Mr. Brash's memo explained the rationale and 
shows you that it's not arbitrary and capricious. 

THE COURT:  From his perspective? 
MR. RUSSELL:  Ultimately, I suppose, from your 

perspective.  We hope that's what your finding will be. 
MS. RIVES:  Your Honor, may I respond from my legal 

perspective?  My legal perspective is it doesn't have anything 
to do with the arbitrary and capricious standard.  They did 
not adopt an amendment to their Plan.  That it's either 
discriminatory toward certain individuals, in this case 
technical and clerical employees, to eliminate actual Hours of 
Service, not to mention Credited Service under the Plan.  

They cannot adopt an amendment and apply it backwards and 
re-calculate accrued Credited Service in violation of Rule 
204.  Arbitrary and capricious has nothing to do with it.  It 
is a de novo standard, Your Honor, that applies when you're 
talking about whether there's a legal issue.  

The legal issue is that they adopted an amendment to the 
Plan, that they (A) used in a retroactive fashion to reduce 
accrued Credited Service.  I don't believe they could have 
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Q Based on? 
A The 95-Hour Rule and the 1981 Plan. 
Q Who directed you to use the 95-Hour Rule?  Did anyone 
direct you to use it? 
A Who or did anyone?  
Q Either one.  Did anyone? 
A No one directed me to use that.

THE COURT:  Mr. Russell, let me ask you this:  Why 
if any reason should this Court not decide that the Standard 
of Review is at least heightened arbitrary and capricious?  

MR. RUSSELL:  Your Honor, this is a Defined Benefit 
Plan.  Which I think that's what we were talking about earlier 
when we were talking about how it's funded and whether Mr. 
Gilley's benefit changes or doesn't change. 

THE COURT:  I'm talking about the funding of it, not 
whether his benefits were -- 

MR. RUSSELL:  No. I think that further factors into 
the conflict of interest issue.  Because the company doesn't 
make any payment based on whether Mr. Gilley is awarded the 
pension or not.  That money comes out of a trust fund and it's 
not company funds.  

So it's very different from saying a company that has a 
medical benefit plan where you have an insurance company 
that's administering it.  And if that insurance company also 
makes a decision on appeal, that money comes right out of that 
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insurance company's pocket.  That's not what we have here. 
THE COURT:  Who funds this plan?
MR. RUSSELL:  Monsanto, I believe, funds the 

Monsanto Salary Employees Benefit Trust.  It funds that Trust 
Fund.  And that Trust has, you know, tens of millions, if not 
hundreds of millions, of dollars of assets in there.  

So whether the Committee were to award Mr. Gilley's 
pension or not, doesn't connect to whether Monsanto makes 
payment or not. 

THE COURT:  You mean that there is just some 
unlimited reservoir there that Monsanto would never have to 
make a contribution to?

MR. RUSSELL:  In fact, those annual statements that 
Mr. Boozer testified about yesterday, those set out the assets 
that are contained in the fund each year.

THE COURT:  From your perspective, Monsanto -- what 
interest does Monsanto have in even determining whether 
somebody is or is not entitled to a pension?  Why don't they 
just say everybody gets one? 

MR. RUSSELL:  Monsanto doesn't have any committee 
that makes the decision. 

THE COURT:  Well, but...he's involved in it.
MR. RUSSELL:  He's involved in it but when there's 

an appeal, it goes to the Benefits Committee and they're the 
ones who make that decision.  Whether they decide for or 
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against Mr. Gilley doesn't require Monsanto to reach into its 
pocket. 

THE COURT:  It never would have gone to the 
Committee unless there had been an appeal; right?  

MR. RUSSELL:  That's right. 
THE COURT:  So somebody had to make a decision to 

cause it to go to the Committee, didn't they?  
MR. RUSSELL:  That's right.  There was a decision 

made. 
THE COURT:  So the company made that decision. 
MR. RUSSELL:  The first level of making a claim 

under the Salary Plan is to go to the company.  The second 
level is to go to the Committee, and that's where you appeal.  
That's what's being reviewed in this Court is that appeal.  

THE COURT:  All right. 
BY MS. RIVES: 
Q Mr. Buettner, do you agree what Mr. Russell said in 
regards to the funding of the Trust Fund as far as a Deferred 
Pension Plan? 
A In what respect?  
Q Mr. Russell just stated to the Court that whether or not 
Mr. Gilley got his pension did not matter because it was a 
Deferred Compensation Plan, the money is already there and is 
already set out.  Do you agree with that statement? 

MR. RUSSELL:  It's a Defined Benefit Plan, I think 
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are the words that I used.  
BY MS. RIVES:  
Q Do you agree to that? 
A If Mr. Gilley had a benefit, it would have been paid out 
of the Monsanto Salaried Pension Plan Trust. 
Q If fifteen hundred thousand members of that Plan are 
denied their benefits, would that reduce the obligations of 
the company to fund that plan in the future? 

MR. RUSSELL:  Objection.  Calls for speculation. 
THE COURT:  Overruled.  

A Fifteen what?
Q (By Ms. Rives)  If 15,000 employees were denied a 
pension, would it reduce the company's obligation to fund that 
trust fund in the future?

MR. RUSSELL:  Also, object on the grounds of 
incomplete hypothetical, Your Honor.

THE COURT:  Overruled.
A So if they were denied benefits, would that -- one more 
time? 
Q (By Ms. Rives) If 15,000 employees were denied their 
pension, would that reduce the company's obligation to fund 
the Trust Fund in the future? 
A It would probably have some implication, yes. 
Q So, other than the fact that there is a set of funding 
money there, but each year the fund, the Trust Fund, is funded 
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by the corporation; is that correct? 
A If funding is required. 
Q So the reduction of the number of people that receive a 
benefit affects how much the company has to fund that fund; 
correct? 

MR. RUSSELL:  Objection.  Incomplete hypothetical, 
Your Honor.  It's beyond the competence of this witness. 

THE COURT:  Let me see if a simple question can be 
asked and a simple answer can be given.  Have you ever known, 
in your capacity as compensation man or the head of the 
retirement plan or whatever, have you known within the last 15 
or 20 years, Monsanto One, Pharmacia, Monsanto Two, making 
some contribution to the Pension Trust?

THE WITNESS:  Yes, Your Honor.
THE COURT:  And tell me the circumstances and when 

that occurred and what you know about it.
THE WITNESS:  Monsanto Company, the current Monsanto 

company, has made contributions to the Trust for participants 
based on, and I don't have a great knowledge of the actuarial, 
formulas, and how that's determined; but there have been 
decisions made to fund the Trust by Monsanto, the current 
Monsanto Company.

THE COURT:  Do you have any records with you, one 
way or another, that show what sort of contributions either 
Monsanto One, Two, or Pharmacia, had made to that Trust?
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THE WITNESS:  I don't have anything with me, no. 
THE COURT:  All right.  Go ahead.

BY MS. RIVES:  
Q In your position, do you -- Mr. Russell just said that 
this question was outside your level of competence, do you 
deal with funding issues?  Do you have knowledge of the 
funding issues in regards to the Plan? 
A I have some knowledge, yes. 
Q Is that part of your regular job and was it at the time 
that you -- 
A It was at the time, yes. 
Q And so you do have personal knowledge in regards to how 
the Plan is funded? 
A I have some knowledge. 
Q So you should be able to answer the question, in 
regards to -- 

MR. RUSSELL:  Objection, Your Honor.  That's just 
argument with the witness.

THE COURT:  Overruled.  Go ahead. 
BY MS. RIVES:
Q So if this Defined Benefit Plan is a tax deferred or a 
tax plan, correct, 401k; is that correct? 
A No.  It's a Defined Benefit Plan. 
Q Does it have special tax privileges under the IRS rules? 
A Yes. 
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Q That are regulated by ERISA? 
A Yes. 
Q And as part of the Plan, the corporation funds that Plan; 
correct? 
A If necessary. 
Q If necessary.  Does the Plan, does it reduce the funding 
in future years if participants are denied their pension? 

MR. RUSSELL:  Objection.  The question, Your Honor, 
it's an incomplete hypothetical and it calls for expert 
testimony that this witness cannot provide.

THE COURT:  Overruled.
MS. RIVES:  You may answer. 
THE WITNESS:  If you could repeat?
THE COURT:  Let me ask it this simply:  Does it have 

a bearing on how much is in the Trust Fund depending on how 
many people are either being paid or not being paid pensions?  

THE WITNESS:  Yes, Your Honor.
THE COURT:  And if there's a shortfall with regard 

to who's being paid pensions, does Monsanto make that up?
THE WITNESS:  Yes, Your Honor.
THE COURT:  Okay. 

BY MS. RIVES: 
Q So Monsanto benefits by the fact that if there were fewer 
participants that are entitled to a benefit, Monsanto benefits 
by not being required to fund it; is that correct? 
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MR. RUSSELL:  Your Honor, can I just log a 
continuing objection on this and --

THE COURT:  Okay. 
MR. RUSSELL:  Thank you. 

BY MS. RIVES: 
Q Is that correct? 
A I don't know.  So if Mr. Gilley did not have a benefit 
then it would not be part of the formula used to calculate the 
liability.  
Q So, therefore, Monsanto would benefit by him not 
receiving -- 

THE COURT:  Speaking of dead horses, I think this 
one has been ridden as far as it can be ridden.

MS. RIVES:  Yes, Your Honor. 
BY MS. RIVES:  
Q In regards to the -- you stated that your basis for using 
the 2,080 rule was you preferred to look at the 1981 Plan; is 
that correct?  
A I used the 1981 Plan for all of the information that I 
have, yes. 
Q Okay.  I will show you the 1981 Plan.  Mr. Buettner, did 
you rely on the 1980 Conformed Plan or did you rely on the 
1981 Plan? 
A The 1981 Plan.

MS. RIVES:  Your Honor, this is Defendants' Exhibit 
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MR. RUSSELL:  I'm saying we look at the Plan 
documents, we don't look at this document, to determine what 
the terms are. 

THE COURT:  Are you saying that this is inconsistent 
with the Plan?  

MR. RUSSELL:  I don't see anything in the 1976 Plan 
that has -- 

THE COURT:  So this was a false representation at 
the time this form was filed; right?  

MR. RUSSELL:  I don't know that it was false.  I'm 
saying it was prepared to give the terms that the actuaries 
used to make the calculation.  

THE COURT:  Well, another curiosity.  Let me ask you 
this:  Getting back to my question.  With regard to your 
determination, at the time you made your determination with 
regard to his termination and his eligibility, did you 
determine anything on the basis of credited service under 
prior plans?

THE WITNESS:  No.  We used the 95-Hour Rule.
THE COURT:  So you didn't give any credit for 

anything under the prior Plan?
THE WITNESS:  We did not use the prior Plan formula 

for that, no. 
THE COURT:  Okay.  Let me ask you from your 

perspective -- and I don't know whether you're being called as 
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an expert -- but the rule says an expert is somebody that 
knows more about it than the fact-finder and I would assume 
you know more than I would.  

From your perspective, with regard to a plan, could you 
all amend the plan to in effect make somebody who might have 
been vested earlier and divest them by making amendments to 
some later plan?

THE WITNESS:  And take something away from them?  
THE COURT:  In other words, suppose somebody had 

become vested. 
THE WITNESS:  No, sir.  I've never heard of anything 

like that. 
THE COURT:  But, on the other hand, I assume you are 

suggesting that somebody who might have been vested and had 
there been a continuation of the same type plans, if he was 
not vested, that his potential for being vested can be taken 
away by a later amendment, is that?  

THE WITNESS:  Can you state that again, please?  
THE COURT:  Well, let's just assume that if the '81 

Plan had never gone into effect, and assuming that if the '81 
Plan had not gone into effect and Mr. Gilley had continued to 
work and accrued Vesting Service based on prior plans, that he 
would have vested, I gather what you're saying is we can amend 
the '81 Plan and that takes away that vesting opportunity that 
he had under the other plan; is that right?  
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THE WITNESS:  Sir, there's a lot of assumptions 
there, but -- 

THE COURT:  Let's assume if the 95-Hour Rule had not 
gone into effect.

THE WITNESS:  Okay. 
THE COURT:  And he had been entitled to have his 

Hours of Service and the determination made based on the 1,000 
Hour Rule and so forth, and that by working overtime he would 
have been eligible for a pension.  Are you suggesting that by 
amending the Plan in '81, that prospect could just be taken 
away from him? 

THE WITNESS:  If the 95-Hour Rule had not been in 
place, then we would have used the Elapsed Time Method for 
calculating Mr. Gilley's service, in which case he would not 
have had enough service under that Plan either, under that 
formula. 

THE COURT:  Okay. 
THE WITNESS:  I mean, he worked from, whatever his 

hire date was until his term date, it does not add to up 10 
years, under the Elapsed Time Method.

THE COURT:  Have you looked at it from the 
perspective of knowing whether at the end of -- have you even 
looked at it from the perspective of knowing whether at the 
end of 1972, at the end of 1972, December 31, 1972, have you 
ever even looked at it from the perspective of determining 
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BY MS. RIVES:
Q Mr. Buettner, what's the run date of that document? 

THE COURT:  I'll say one thing.  It might be 
explainable to me, but if we had a jury sitting over there, 
you would never explain it to them.  I guarantee you that.
BY MS. RIVES: 
Q Mr. Buettner, is there a run date for your file? 
A That's earlier, April 22, 1992. 
Q 1992.  So in 1992, you have him listed as terminated on 
9-27-82; correct? 
A This record indicates that, yes.  I don't see any other 
records for Mr. Gilley like this. 
Q Do you have two records in front of you that also have a 
termination layoff date of 9-27-82? 
A Yes.  With an address change. 
Q But you said you couldn't tell which of those employee 
actions were related to the 9-27-82 date.  Does that document 
help you determine which one relates to the 9-27-82 date? 
A Not this document, no. 
Q So what documents do you possess that, other than this 
change of employee status, that say that his termination date 
is anything other than 9-27-82? 
A In his personnel file there is another record that 
indicates February 16, 1982.  
Q And I believe -- 

Case 4:04-cv-00562-CLS-HGD     Document 160-3      Filed 02/14/2008     Page 26 of 31



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

343

Q If you were going to credit somebody with one year of 
credited service for vesting purposes, how would you record 
that in your computer system as a year of credited service for 
that period of time, whether it's five months or one day, 
whatever?
A So we would have the hire date.  That's really the only 
piece of information that we -- 
Q So you would have to go back -- the computer system 
doesn't tell you -- that's what I'm saying, how would you 
enter that into the computer system, your credit for that 
partial year, how do you enter that in the computer system? 
A A calculation is done at the time that the person goes to 
commence their benefits.  So the hire date is there and the 
termination date is there, and they calculate the number of 
years of service at that time. 
Q So you're saying that a participant's credited service is 
never determined until the time when they apply for benefits? 
A Yes. 

THE COURT:  Well, let me see if I can understand.  
Something has been mentioned about the fact that if he had 
1,000 hours, that even under the Elapsed Time Method, he would 
get credit for a full year, is that what you said?

THE WITNESS:  Yes, sir.
THE COURT:  Well, how would you have known how many 

hours he worked in 1972?
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THE WITNESS:  We would have used his hire date.  The 
way the calculation -- 

THE COURT:  You used his hire date and then apply 
the 95-Hour Rule, is that what you do?  

THE WITNESS:  Whatever the rules were at the time 
that the person left.  So, again, it depends on what Plan they 
left under.  So the hire date and the term date were the key 
data elements that were used for -- 

THE COURT:  Have you got some sort of calculation 
that shows how many Hours of Service for Vesting Service that 
he was credited with for '72?  

THE WITNESS:  How many hours of Vesting Service?  So 
that -- yes. 

THE COURT:  What was that number of hours?
THE WITNESS:  Actually, I have that portion of -- 

yeah, I've got the number of hours.  I don't know what -- I 
don't have it in front of me. 
BY MS. RIVES:  
Q Based on the 1,000 Hour rule or based on the 95-Hour 
Rule? 
A Based on the 95-Hour Rule, which is the Plan that Mr. 
Gilley left under.  
Q When was that determination made?
A When was what determination made?  
Q When was the determination made to credit him with some 
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of the Hours of Service under the 95-Hour Rule?  Was that made 
when he applied for benefits or when he was terminated? 
A That would have been -- a calculation would have been 
done by the benefits center that responded initially to him 
and subsequently by our -- 
Q So you're saying you have all of these participants out 
there, that you have no idea, until they apply for benefits, 
whether they're qualified for a pension? 
A No.  That's not correct. 
Q Well, explain to me how you don't determine whether 
they're vested or not until they apply for benefits, without 
having them listed in the computer system somewhere? 
A You're correct.  At the time of termination, there's a 
determination made whether that person has vested or not. 
Q How would you do that -- enter into your computer system, 
if you had a partial year of service, how would you enter that 
into the computer system?  Would you possibly change the 
termination date to a date in the future so that it would show 
10 years from date of hire to date of termination? 
A Do what?  
Q Plaintiff's Exhibit 17 that I showed you previously.  
It's a computer file; correct?  Termination files.  This is a 
computer readout; right? 
A Yes, ma'am. 
Q And you read the termination date of 9-27-82; correct? 
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A Correct. 
Q If the determination was made that Mr. Gilley had 10 
years of credited service and was entitled to a vested 
benefit, would you have entered that in changing the 
termination date if you gave him a years worth of credited 
service for 1972? 
A I'm not sure this has been established as the date we 
used for calculating the benefit, Vesting Service. 
Q What do you use? 
A This could be a payroll record which again would reflect 
the change of address. 
Q Mr. Buettner, you identified that -- 
A The payroll systems are different than the benefit 
system. 
Q That's a defendants' document? 
A Yes. 
Q And you identified that document as a Salary Termination 
File run in 1992? 
A Okay.  
Q What is a Salary Termination File? 
A I honestly don't know whether it's a payroll file or 
whether it's a benefit file. 
Q Do you go back to the Change of Employee Status sheets 
for each and every beneficiary and check the -- the Employee 
Status Sheets and check the termination date, or do you rely 
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on the computer system to do that? 
A We rely on the benefit computer system. 
Q In the benefit computer system? 
A The benefit records system may or may not have the 
September 27th date.  It's not important to the benefit system 
to know -- it may or may not be important to know.  I mean, if 
there is a benefit due, we want to know what the change of 
address was. 
Q I'm not asking about the change of address.  I'm asking 
about the -- 
A The September 27th record is a change of address record.  
It's not his termination record.  February 16th is the 
termination record. 
Q Mr. Buettner, does it say "address change" or does it say 
"termination"? 
A It has termination reason, which is under employment 
status.  It doesn't have any other indication as to what other 
reason on that termination record.  There are multiple 
termination records in our system for individuals. 
Q I have requested all of your documents regarding Mr. 
Gilley.  I have not been presented with any other document 
relating to his termination files other than this document.  
Is there a computer system out there? 
A In the personnel files.
Q Mr. Buettner, I'm asking you -- you said you relied on 
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MONSANTO COMPANY SALARIED EMPLOYES' PENSION PLAN (1976)

/",- ....

SECTION 1

Introduction

1.1 The Plan. Effective January 1, 1951, MONSANTO

COMPANY - then known as Monsanto Chemical Company - (the

"Corporation") established Monsanto Chemical Company Salaried

Employes' PensJ..on Plan (the "1951 Plan"), covering certain

groups of salaried employes of the Corporation and which

plan superseded the Retirement Pension Plan of Monsanto

Chemical Company (t~e "1941 Plan") which covered both hourly

and salaried employes of the Corporation and certain of its

subsidiaries. The 1951 Plan wa~ amended from time to time

as respects certain groups of employes and from time to time

these amendments were set forth in separate documents and

were identified as separate plans, the 1956 Plan, the 1961

Plan, the 1966 Plan and the 1971 Plan (hereinafter "Prede

cessor Plans"). The plan, as set forth below, which shall

be known as the Monsanto Company Salaried Employes' Pension

Plan (1976) ("Plan"), is an amendment, restatement and

continuation of the Predecessor Plans. The rights and

benefits of employes of the Corporation and its subsidiaries

who meet the eligibility requirements specified in Section 2

hereof on or after January 1, 1976 shall be determined under

the Plan. The rights and benefits of any other person

entitled to benefits under the Predecessor Plans shall be

determined in accordance with the applicable provisions of

the Predecessor Plan in effect at the time of the cessation

of such person's active participation (or that of the eligible

employe of whom such person is the beneficiary) in such

Predecessor Plan whether by termination of employment,

retirement, cessation or loss of eligible status, or otherwise,

~ except as required by applicable law or regulation, or

l,-.. except as s pacifically provided or changed by subsequent /

amendments, including this amendment. Pension benefits of

such participants under the pensi~n plans previously maintained

MON-OI-000194
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by certain former subsidiaries of the Corporation ("Company

Pension Plans") have been included in the Plan pursuant to

previous plan amendments and continue to be included in and

provided for by this Plan; provided, however, that there

shall be no duplication of benefits under any such ~ompany

Pension Plan and this Plan.

1.2 Purpose. The Plan is maintained by the Corporation

to provide retirement benefits for eligible employes of the

Corporation and of its subsidiaries which adopt the Plan.

1.3 Plan Administration. The Plan is administered by

.a committee known as the Employe Benefits Plans Committee

(the "Plan Committee") appointed by the Corporation. The

Plan Committe·e shall constitute the Named Fiduciary under

the Plan for the purpose of administering and managing the

Plan.

1.4 Funds Committee, Trust Agreement, Insured Fund. A

committee known as the Pension and Savings Funds Committee

(the "Funds Committee") is appointed by and derives its

authority from the Corporation, and ~hall constitute the
.Named Fiduciary under the Plan with the power and authority

on its own behalf ,or through its agents to manage and con

trol the assets of the Trust Fund and the Insured Fund
including, in addition to the powers and authority speci

fically grant~d to the Funds Committee by the.Trust Agree

ment or under the documents implementing the Insured Fund"

all powers and all authority necessary' or appropriate to the

discharge of its duties as such Named Fiduciary. "The funds

contributed under the Plan are held and invested by one or

-' more corporate trustees (the "Trustee") appointed by the

Funds Committee or by such Trustee and one or more insurance

companies (the "Insurance Company") selected by the Funds

Committee, and such funds may be invested and commingled

w~th the assets of other pension plans of the Corporation in

a collective trust fund or funds. The Trustee acts in

accordance with one or more trust agreements (the "Trust

-2- MON-OI-00019S
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assets available for allocation are sufficient to·satisy. in

full the benefits of such persons, and any assets remaining

to be allocated under such sUbparagraph shall be allocated

on the basis of the Plan as am~nded by the next succeeding

Plan amendment effective during such period. In the event
. .

that there are not sufficient assets to make the allocation

under subparagraph (e) above, the allocation otherwise to be

made under that subparagraph shall be proportionately reduced.

~istributionma! be made in cash, property or annuity or

partly in each, provided property is distribted at its fair

market value as of the date of distribution as determined by

the Trustee. If the Plan Committee so determines, and with

the consent of the Corporation, the benefits d~stributable

under this Se.ction 17 to any· participant w~o continues in

the employ of an Employer may be retained in the Trust Fu~d

until the participant's employment with the Employers is

terminated.

SECTION 18

Definitions

18.1 Vesting Service. A participant' s "Vesting Service'f

means the total of his years of service and fractional years
of service determined in accordance with t.he following

rules:

(a) Service with the Employers and ~he Subsi
diaries, including former subsidiaries during
the period they were in the status of a
Subsidiary, will be treated as Vesting
Service as follows:

(i) A participant will be credited with one
year of Vesting Service for each Plan
Year during which he completes at least
1,000 "ijours of Service" (as defined in
subsection 18.5) with the Employers and
the Subsidiaries.

-53- . MON-OI-000246
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(ii) If a participant completes less tha~

1,000 Hours of Service in any Plan Year
he shall be entitled to 'a fractional
portion of a year of Vesting Service for
such Plan Year which fraction shall be
determined by dividing the number of
such participan~'s Hours of Service
during such Plan Year by the number of
Hours of Service: (not less than 1, 000
hours) which are in~luded in the parti
cipant's Standard Work Year (as defined
in subsection 18.7).

(iii) Notwithstanding the provisions of sub
paragraphs (i) and (ii) above, a parti
cipant who is a Qualified Disabled Terminated
.Employe, until he attains age 60 years
or commences to receive Monthly Retirement
Income, whichever first occurs, will be
credited with one ye~r of Vesting Serv~ce

and fraction.s ther~of., respectively,' for
each Plan Year during which ~e is deemed
to be Tota~ly an~ P~~anently Disabled.

(iv) Notwithstanding the provisions of sub
paragraph (i) and (ii) ~bove, a parti
cipant's Vesting Service for Plan Years
ending prior to the Effective Date shall
in no event be less than his 'Credited
Service'r1ess any additional Credited
Service accrued while classified as an
"Employe in foreign service" for such
period determined in accordance with the
Predecessor Plans.

(v) If a participant who h~s previously
completed ten years of Vesting Service
incurs a one year "'Break .in Servie·e" (as
defined in subsection 18.6) and is
subsequently re-employed by an Employer,
his years of Vesting Service before such
Break in Service shall not be taken into
account in determining his Vesting
Service after such Break in Service
unless: .

(_.
\....-;,

(A) He subsequently completes a year of
Vesting Service with the Employers
and the Subsidiaries during any
Plan Year; or

-54-
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(B) His Break in Service was a result
of a layoff and he is subsequently
re-employed by an Employer or a
Subsidiary follpwing such layoff;
or

(C) His Break in Service was' a result
of termination of employment on his
Disability Termination Date and he
is re-employed'by an Employer or a
SUbsidiary upon the cessation of
his Total and Permanent Disability;
or

(D) His years of V~sting Service before
and after such Break in Service
aggregates a~ least 15 years of .
Vesting Serv~ce, but· the years of
Vesting Servtce before such Break
in Service shall not be taken into
account until retirement, termina
tion or death.

(vi) If a participant who has not yet com
pleted ten years of Vesting Service
incurs a one year Br~ak in Service and
i~ subsequently re-employed by an Employer,
his years of Vesting Service before such
Break in Servioe shall not be taken into
account in determining. his Vesting'
Service after such Break in Service
unless:

(A) He subsequently 'completes a year of
Vesting Service with the Employers
and the Subsidiaries during any
Plan Year and the number of con
secutive Plan Years during which he
incurred B'reaks in Service. prior to
such re-employment is less than the
aggregate number of his' years of
Vesting Service prior to such Break
in Service; or

(B) He subsequently completes ten years
of Post Break Vesting Service with
the Employers and the SUb.sidiaries;
or

(C) His Break in Service was a result
of a layoff and he is subsequently
re-employed by an Employer or a
Subsidiary within the three year
period following the commencement
of such layoff; or

-55-
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(D) His ~reak in Service was a result
of his termination of employment on his
Disability Termination Date and he
is re-employed by an Employer or a
Subsidiary Upon the cessation of
h~s Total and Permanent Disability;
or

(E) His years of Vesting Service before
and after such Break in Service
aggregates at least 15 years of
Vesting Service, but the years of
vesting Service before such Break
in Service shall not be taken into
account until retirement, termina
tion or death.

(b) The termination of a participant's employment
with one Employer will not interrupt the
continuity of. his employment if, concurrently
with or immediately after such termination,
he is employed by one or more other Employers.

(c) If and to 'the extent the Corporation so
provides, the last continuous period of a
participant's service with a Predecessor
Company (as defined below) will be considered
as service with the Employers if such parti
cipant becomes employed by one or more of the
Employers. For purposes of this subparagrph,
a "Predecessor Company" means any corporation
or other entity the stock, assets or business
of which is acquired by an Employer,. whether
by' merger, consolidation, purchase of assets
or otherwise, and any predecessor thereto
designated by the Corporation.

(d) For purposes of subsection 18.1, if a par
ticipant had a prior period or-periods of
service with a SUbsidiary that has not adopted
the Plan, such period or periods of service
with the Subsidiary will be considered as
service with the Employer.

(e) A period of concurrent service with two or
more Employers under t~e Plan or Subsidiaries
that have not adopted' the ~lan will be con
sidered as employment with 'only one of them
during ~hat period.

(f) In the case of a participant who transferred
from American Viscose Corporation to the
former The Chemstrand Corporation prior to

-56-
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January 17, 1961, the period of service with
American Viscose Corporation prior to January 17,
1961, shall be considered as Vesting Service.

(g) In the case of a participant who transferred
from Shawinigan Products Corporation on
June 1, 1955, to the former Shawinigan Resins
Corporation, the period of service with
Shawinigan Products Corporation and Shawinigan
Resins Co~poration shall be considered as
Vesting Service

(h) The Credited Service accrued by a participant
'under the Portable Service provisions of the
Predecessor Plans shall be considered ·as
Vesting Service.

(i) The Credited Service accrued by a participan~

while in a Part-Time Employe status under the
Predecessor Plans shall be considered as
Vesting Service. .

(j) A period of continuous~servicewith a corpora
tion or othe~ organization immediately prior
to and during its status as an Affiliate
Company or an Affiliate Unit, irrespective of
whether or not such service. be prior or .
subsequent to his participation in this Plan
or amended form thereof shall be deemed as
Vesting Service, but such continuous service
shall be deemed to have terminated at the
date of the earliest of a circumstance com
parable to anyone of the following:

-(i) the date he retires pursuant to the
provisions of this Plan;

(ii) the date he dies, quits or is discharged;

(iii) twelve months after the date of a layoff
or the date he fails to report to work
in accordance with ·local practices and
procedures after being recalled from
layoff, whichever is earlier; or

(iv) 'the date of expiration of a leave of
absence or extension thereof approved by
the Corporation for the partic~pant:/. for
illness, disability or any' other reason,
without immediate return to active
employment, provided that the Corpora
t.ion shall approve and administer
leaves of absence in 'accordance with the
requirements of the Plan. For this
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purpose if a participant is absent for
military service for the United States
of America, or any subdivision thereof,
or if a participant is absent, with the
approv~l of the Corporation, for other
services for the United States of America,
and if he returns to active employment
with an E~p19yer within 90 days after
such service is'terminatedd, such absence
shall be deemed a leave of absence
approved by the Corporation;

or the earliest of the occurrence of a com~

parable circumstance while employed by any
Affiliate Company or Affiliate Unit, where
upon he ceases al~ further service with
Employers, Sqbsidiaries, Affiliate Companies
and Affiliate Units as a group.

(k) A participant's Vesting Se~vice shall include
all Credited Service credited to the participant
under the term~ of the Predecessor Plans by
reason of his transfer from an hourly-paid
employe status to a salaried employe status.

(1) Solely for the purpose ~f computing Vesting
Service, a participan~ who is or was a "Part
Time Employe" will be credited with the
nUmber of Hours of Service equal to that of a
regular full time employe at the participant's
location of employment for each calendar
month subsequent to December 1975, during
which he furnished employment service to an
Employer or a Subsidiary while employed in
the status of a Part-Time Employe.

(m) The Credited Service accrued by a participant
with a former su~~idiary, which was a Par
ticipating Company in a Predecessor Plan,
shall be considered as Vesting Service.

18.2 Benefit Service. A participant's "Benefit Service"

means the sum of his "Pre-1976 Benefit Service" (as defined

in subsection 18.3) and his "post-l975 Benefit Service" (as

defined in subsection 18.4). For purposes of subsection 4.2

a participant's years of Benefit Service shall only include

such years to the extent that they are attributable to

employment by an Employer. For the purposes of this subsection

(... 18. 2 and subsection 4.2, a predecessor employer shall be

considered to be an Employer to the extent the Corporation

so provides.

MON-OI-000251
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MONSANTO COMPANY SALARIED EMPLOYES' PENSION PLAN (1976)

/",- ....

SECTION 1

Introduction

1.1 The Plan. Effective January 1, 1951, MONSANTO

COMPANY - then known as Monsanto Chemical Company - (the

"Corporation") established Monsanto Chemical Company Salaried

Employes' PensJ..on Plan (the "1951 Plan"), covering certain

groups of salaried employes of the Corporation and which

plan superseded the Retirement Pension Plan of Monsanto

Chemical Company (t~e "1941 Plan") which covered both hourly

and salaried employes of the Corporation and certain of its

subsidiaries. The 1951 Plan wa~ amended from time to time

as respects certain groups of employes and from time to time

these amendments were set forth in separate documents and

were identified as separate plans, the 1956 Plan, the 1961

Plan, the 1966 Plan and the 1971 Plan (hereinafter "Prede

cessor Plans"). The plan, as set forth below, which shall

be known as the Monsanto Company Salaried Employes' Pension

Plan (1976) ("Plan"), is an amendment, restatement and

continuation of the Predecessor Plans. The rights and

benefits of employes of the Corporation and its subsidiaries

who meet the eligibility requirements specified in Section 2

hereof on or after January 1, 1976 shall be determined under

the Plan. The rights and benefits of any other person

entitled to benefits under the Predecessor Plans shall be

determined in accordance with the applicable provisions of

the Predecessor Plan in effect at the time of the cessation

of such person's active participation (or that of the eligible

employe of whom such person is the beneficiary) in such

Predecessor Plan whether by termination of employment,

retirement, cessation or loss of eligible status, or otherwise,

~ except as required by applicable law or regulation, or

l,-.. except as s pacifically provided or changed by subsequent /

amendments, including this amendment. Pension benefits of

such participants under the pensi~n plans previously maintained
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by certain former subsidiaries of the Corporation ("Company

Pension Plans") have been included in the Plan pursuant to

previous plan amendments and continue to be included in and

provided for by this Plan; provided, however, that there

shall be no duplication of benefits under any such ~ompany

Pension Plan and this Plan.

1.2 Purpose. The Plan is maintained by the Corporation

to provide retirement benefits for eligible employes of the

Corporation and of its subsidiaries which adopt the Plan.

1.3 Plan Administration. The Plan is administered by

.a committee known as the Employe Benefits Plans Committee

(the "Plan Committee") appointed by the Corporation. The

Plan Committe·e shall constitute the Named Fiduciary under

the Plan for the purpose of administering and managing the

Plan.

1.4 Funds Committee, Trust Agreement, Insured Fund. A

committee known as the Pension and Savings Funds Committee

(the "Funds Committee") is appointed by and derives its

authority from the Corporation, and ~hall constitute the
.Named Fiduciary under the Plan with the power and authority

on its own behalf ,or through its agents to manage and con

trol the assets of the Trust Fund and the Insured Fund
including, in addition to the powers and authority speci

fically grant~d to the Funds Committee by the.Trust Agree

ment or under the documents implementing the Insured Fund"

all powers and all authority necessary' or appropriate to the

discharge of its duties as such Named Fiduciary. "The funds

contributed under the Plan are held and invested by one or

-' more corporate trustees (the "Trustee") appointed by the

Funds Committee or by such Trustee and one or more insurance

companies (the "Insurance Company") selected by the Funds

Committee, and such funds may be invested and commingled

w~th the assets of other pension plans of the Corporation in

a collective trust fund or funds. The Trustee acts in

accordance with one or more trust agreements (the "Trust

-2- MON-OI-00019S
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If you leave the Company for any reason other than
retirement or death before age 65 but after com
pleting at least 10years ofVesting~ervice,you are
vested. Vesting means you are entitled to receive
your accrued pension starting at age 65. You can
also elect to have your vested accrued pension
start as early as age 55. If you do, your accrued
pension wHI be reduced 1/4 % for each month pay
ment is made before your normal retirement date.

If you reach age 65 as an active employe and are a
participant in the Pension Plan, you will also
become vested regardless of the amount of your
Vesting Service (if hired between ages 55 and 59)
and your pension will start on your normal retire
ment date.

If you leave the Company before you are vested,
you will receive no benefits from this Plan at all.
You will, however, be entitled to a return of:

• your prior plan contributions-if any-plus
credited interest

or

• the lurnp sum actuarially equivalent value of
the benefits derived from your contributions

... whichever is greater.

.V

39

If you leave the Company before you are vested,
the portion of your accrued pension which is
derived from Company contributions will be
forfeited, subject to th.e Plan's Break in Service
rules described on pages 42 and 43. Forfeitures are
applied to reduce future Company contributions.

In case the Pension Plan should terminate, certain
benefits are insured by the Pension Benefit
Guaranty Corporation, Post Office Box 7119,
Washington, D.C. 20044. Such insurance, however,
is limited in some respects. For more information
concerning this insurance, contact the Employe
Benefits Plans Committee.

DJrnrnrnarnrnrna urn
rnillUill~m rnama~~u~
You can apply to receive your Pension Plan
benefits any time before you retire. However, in
order to assure that you receive your first check on
time, you should obtain the appropriate claim form
from your local Bene'fits Representative and submit
it at least 90 days before you plan to retire. He or
she will be happy to assist you in properly
completing the form. Remember, however, that
your application to receive Plan benefits is in
addition to the form you should complete to elect
an option.
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illrnrn~U~illmill[ ~rnrnrnrna~ rn~

~~mffimrnOffi[ ill~~O~Uillmrna .
During retirement, you and your spouse can look to
the following Plans for ad'ded financial security:

• Savings and Investment Plan (SIP)

• Retiree Medical Benefits Plan

and

• Life Insurance Plan.

Savings and Investment Plan-The full value of your
Plan Accounts is payable to you at retirement-or~
18 months thereafter if you so elect.

Retiree Medical Benefits Plan -If you have 10 years
of Benefit Service when you retire at age 65, your
Retiree Medical Benefits Plan provides coverage
for"you and your spouse which supplements
Medicare.

If you retire early with 10 years of Benefit Service,
the same medical benefits you had as an active
employe will continue for you and your spouse
until each of you becomes eligible for Medicare.
In addition, Medical Benefits Plan coverage will
continue for a totally and permanently disabled
child until you become eligible for Medicare if the
child is not eligible for Medicare and Was covered
by the Medical Benefits Plan when you retired.

40

Life Insurance Plan-When you retire -from the
Company, a reduced amount of Life Insurance will
continue for life-at no cost to you. The amount of
your insurance will depend on your Benefit Service
as follows.

If Benefit Service you ·receive this % of your
at retirement is: pre-retirement Life Insurance:

10 but under 20 years 15% (minimum $2,250)

20 or more years 25% (minimum $2,750)

As noted on page 22, if you are deemed to be
totally and permanently disabled, your full Life
Insurance will continue until age 65. It will then
reduce according to the above schedule based on
your Benefit Service accrued to age 60.

Part or all of your Life Insurance not continued
during retirement may be converted. See page 26
for details.
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To help you understand how the Pension Plan
works, it is important to know the meaning of the
following terms.

ACCRUED PENSION

Your accrued pension as of any date is the monthly
benefit payable to you for life starting on your
normal retirement date as calculated under the
Plan formula in effect on that date, assuming no
pension benefits will be continued to anyone else
following your death after payments have begun.
Your accrued pension includes your Basic or
Minimum Benefits and any Variable and/or
Extended Benefits which may be payable.

SERVICE

There are two types of service defined under the
Plan:

• Vesting Service

and

• Benefit Service.

Vesting Service determines your eligibility for
normal or early retirement and ICCO~BO85"-
as well as your right to a vested pension if you leave
the Company before you are eligible to retire.
Vesting Service is also used to determine eligibility
for the protection provided by the automatic
Spouse's Retirement Income Benefit.

Starting January 1, 1976, you will be credited with
one year of Vesting Service for each calendar year
in which you complete 1,000 or more Hours of
Service. If you complete at least 501 but less than
1,000 Hours of Service in a calendar year, you will
be credited with a fraction of a year of Vesting
Service. If you complete less than 501 Hours of
Service during your first or final year on the job,
you will also be credited with a fraction of a year of
Vesting Service. This fraction is determined by

dividing the Hours of Service you actually complete
that year by the standard number of Hours of
Service that would have b~en completed that year
by a regular full-time employe at your location.

In general, an Hour of Service means each hour for
which you are paid-either directly or indirectly
or are entitled to payment for time not actually
worked-Le., holidays, vacations, temporary
disability, etc.

Vesting Service is also credited at the rate of 1/12
of a year for each complete month you are deemed
to be totally and permanently disabled under the
terms of DIP- up to age 60, or untit- retirement
if earlier.

Vesting Service for calendar years before 1976 is
credited as described above-or on the basis of
your Credited Service as determined under prior
Company pension prans-whichever is more
favorable to you.

Benefit Service is used to determine the amount of
your Basic Benefits.

Starting January 1, 1976, you will be credited with
one year of Benefit Service for each calendar year
in which you complete the standard number of
Hours of Service that would have been completed

q that year by a regutarfull-ti~e employe at your
location. If you complete less than the standard
number of hours, you will be credited with a fraction
of a yea.r of Benefit Service. This fraction is figured
by dividing the number of hours you actually
complete that year by the standard number of
Hours of Service for that calendar year which apply
to aU regular full-time employes at your location.
Benefit Seryice is also credited at the r'ate of 1/12
of a year for each complete month you are deemed
to be totally and permanently disabled under the
terms of DIP-up to age 60, or until retirement
if earlier.

If you were a member of prior Company pension
plans" your years of.Benefit.Service before
January 1, 1976 are your years of Credited Service
to January 1, 1976 under th.<>se plans.

41
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PH4RMAC1A

April 6, 2001

Wendell F Gilley
4824 Pleasant Grove Road
Albertville, AL~ 35950

Re: Monsanto CompaIly Pension Plan
Investigation Number: W4406-31JANOl

Dear l\1r Gilley:

As per your request of January 31 , 2001, our research has found that you are not vested in
the Monsanto Company Pension Plan as you did rlot work for the required tell years.
'"[here are no benefits due to you froln the Monsanto Company Pension Plan at tllis time.

If you have any questions regarding this infonnation., or if you wish to receive further
estimates of you pension benefits, please call the Benefits Center at 1-80()-338-33089 any
business day (except New York Stock Exchange holidays) between 7:30 A.M. and 11 :00
P.M. Central time, to speak with a representative.

Sincerely,

Pbarmacia Benefits Center

FILED 
 2008 Feb-14  PM 02:55
U.S. DISTRICT COURT

N.D. OF ALABAMA
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QUESTION PRESENTED

Whether this Court should grant certiorari to
review the peculiar facts of this ERISA claim to
determine whether the court of appeals correctly held
under the terms of the governing pension plan, that
petitioner failed to prove that he had earned more
than 1,000 hours of service in 1972?

FILED 
 2008 Feb-14  PM 02:56
U.S. DISTRICT COURT

N.D. OF ALABAMA
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RULE 29.6 STATEMENT

Monsanto Company, Inc. is a publicly traded
corporation with no parent company and no other
publicly held company owns ten percent or more of its
stock.

Pharmacia Corporation is a publicly traded
corporation that is a wholly owned subsidiary of
Pfizer, Inc.
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1

STATEMENT OF THE CASE

Mr. Gilley's petition for writ of certiorari does not
present any issue requiring this Court's review. Mr.
Gilley attempts to make this case appear certworthy by
misrepresenting the holding of the Eleventh Circuit
opinion below and misstating key facts. Given the
Eleventh Circuit's disposition of the interlocutory
appeal, however, this case does not implicate the al
leged circuit split regarding the proper standard of
review, does not present any conflict with this Court's
opinions in Central Laborers' Pension Fund v. Heinz,
541 U.S. 739 (2004), or Varity Corp. v. Howe, 516 U.S.
489 (1996), and does not contradict any other known
decision regarding the interpretation of ERISA §203, 29
U.S.C. §1053, and §204, 29 U.S.C. §1054. In essence,
Mr. Gilley complains of nothing more than the Eleventh
Circuit's routine statutory and regulatory interpreta
tion and some of the underlying factual determinations.

Factual Background

Mr. Gilley worked at a Monsanto facility from
August 31, 1972 until March 31, 1981, at which time
he went on "lay-off" status until his termination on
February 16, 1982. 1 During his time of employment,

1 While not critical to these proceedings, we note for this
Court's benefit that Gilley was an employee of the company
known at that time as Monsanto Company ("Old Monsanto"). On
December 19, 1999, Old Monsanto entered into a merger
agreement with Pharmacia & Upjohn, Inc. pursuant to which a
wholly owned subsidiary of Old Monsanto merged with and into

(Continued on following page)
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he was a participant in a benefits plan that provided
pension benefits to certain employees (the "Plan"). At
all times during Mr. Gilley's employment, the Plan
provided that an employee must have ten years of
vesting service to qualify for pension benefits. In
2001, Mr. Gilley sought pension benefits from the
Plan administrator, the Employee Benefits Plans
Committee ("Committee"), arguing that he had accu
mulated the necessary ten years of service despite
having been employed for only nine years and a few
months between late August 1972 and mid-February
1982. The Committee denied his claim because he
had less than ten years of vesting service as required
by the Plan. Specifically, the Committee calculated
Mr. Gilley's 1972 service hours by applying an equiva
lency incorporated by amendment into the Plan as
amended and restated in 1981 ("1981 Plan").2 This

Pharmacia & Upjohn, Inc. with Pharmacia & Upjohn, Inc.
remaining as a wholly owned subsidiary of Old Monsanto. In
connection with the merger, Old Monsanto changed its name
from "Monsanto Company" to "Pharmacia Corporation." The
merger became effective on March 31,2000. New Monsanto was
incorporated in Delaware on February 9, 2000, as a wholly
owned subsidiary of Old Monsanto under the name "Monsanto
Ag Company." On March 31, 2000, New Monsanto changed its
name to "Monsanto Company." On September 1, 2000, Phar
macia transferred to New Monsanto the assets related to the
agricultural business of Old Monsanto and New Monsanto
assumed from Pharmacia liabilities related to that business. On
August 13, 2002, Pharmacia spun-off New Monsanto to its
shareholders in the form of a stock dividend.

2 At one point in his petition, Mr. Gilley asserts that the
equivalency was adopted in a plan amendment in either 1981 or

(Continued on following page)
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equivalency - authorized by Department of Labor
regulations - credits an employee with 95 hours of
service for every standard two-week period of em
ployment, regardless of the actual hours worked, and
awards a full year of service when 1,000 hours are
reached. Applying this 95-Hour Rule, the Committee
determined that Mr. Gilley did not earn enough
vesting service hours in 1972 to receive credit for a
full year. Therefore, he did not have ten years of
service at the time he left Monsanto, and his pension
benefits did not vest.

Proceedings Below

Mter an unsuccessful administrative appeal, Mr.
Gilley filed suit, arguing that the terms of the 1981
Plan should not apply and that Defendants should be
forced to calculate his 1972 service hours using actual
hours worked. The district court bifurcated the pro
ceedings, and trial was conducted solely on the issue
of the number of hours Mr. Gilley worked in 1972
(Petn. For Cert. p. 8a). In post-trial briefing, Mr.
Gilley abandoned reliance on the actual number of
hours worked and urged that one of two other equiva
lencies should be imposed, neither of which was ever

1982 (Petn. For Cert. p. i). Although the record does not reveal
the precise date when Monsanto adopted the amendment, it is
clear that it was sometime between 1979 and 1981 and that the
amendment became effective on January 1, 1981. There is no
support for petitioner's suggestion that the amendment may
have been adopted in 1982.
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adopted by the Plan. The district court agreed and
directed entry of judgment on fewer than all claims
under Rule 54(b), Federal Rules of Civil Procedure.

The Eleventh Circuit reversed, holding that the
district court erred in imposing an equivalency that
was different from the one the Plan had adopted
(Petn. For. Cert. p. 15a). In so ruling, the Eleventh
Circuit relied on an ERISA regulation that explicitly
gives plans the authority to choose an equivalency for
estimating service hours for pre-enactment years in
which the employer's records are not adequate to
allow for a reasonable approximation of hours worked
(Id. at 15a-16a). The court of appeals also held that
the 1981 Plan amendment adopting the 95-Hour Rule
did not violate ERISA §203, 29 U.S.C. §1053, or §204,
29 U.S.C. §1054, because, by their express terms,
those provisions did not apply (Id. at 17a-21a). Thus,
the only issue relevant to this petition is the Eleventh
Circuit's decision that the 95-Hour Rule should be
applied to calculate Mr. Gilley's 1972 service hours
and its determination that he therefore failed to earn
sufficient vesting service to obtain a pension. 3

----+----

3 Although the Eleventh Circuit also addressed whether the
standard of review should be arbitrary and capricious or a
heightened arbitrary and capricious standard (Petn. For Cert.
pp. 12a-14a), this discussion did not affect the Eleventh Circuit's
resolution of the appeal, as explained in the following section.
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REASONS FOR DENYING THE PETITION

1. The Eleventh Circuit's Decision Does Not
Implicate the Alleged Circuit Split Regard
ing the Standard of Review For Equitable
Claims Under ERISA §502(a)(3).

Mr. Gilley spends a great deal of his petition
addressing an alleged circuit split regarding the
proper standard of review for claims seeking equita
ble relief under ERISA §502(a)(3), 29 U.S.C.
§1132(a)(3) (Petn. For Cert. pp. 17-28). This alleged
circuit conflict is not implicated by this case for two
reasons: (1) the Eleventh Circuit did not hold that
claims for equitable relief under §502(a)(3) should be
reviewed under an arbitrary and capricious standard
of review; and (2) the Eleventh Circuit's discussion of
the standard of review is ultimately irrelevant be
cause the Court simply interpreted the statute and
regulations de novo and applied them to this case.
The court of appeals' reliance on the Plan's choice of
equivalency was mandated by the express terms of
the controlling regulation and did not depend upon
the arbitrary and capricious standard of review.

As an initial matter, the court of appeals never
addressed the proper standard of review for claims
for equitable relief under §502(a)(3), 29 U.S.C.
§1132(a)(3). Although the Eleventh Circuit did deter
mine that the district court erred by applying a
heightened arbitrary and capricious standard instead
of the traditional arbitrary and capricious review, the
court never addressed the nature of the relief sought
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(Petn. For Cert. pp. 12a-14a). In fact, the court spe
cifically noted that it was not deciding whether Mr.
Gilley's claims sought legal or equitable relief because
resolution of that issue was unnecessary for the
appeal (Id. at 6a-7a n.4). Even Mr. Gilley acknowl
edges that the Eleventh Circuit treated all of his
claims as a de facto claim for denial of benefits under
§502(a)(1), 29 U.S.C. §1132(a)(1) (Id. at 22). The
decision below cannot implicate an alleged circuit
split regarding an issue the Eleventh Circuit did not
purport to decide.

Second, the Eleventh Circuit's standard of review
discussion had no impact on its resolution of the
interlocutory appeal. The court of appeals expressly
stated that it did not believe the standard of review
made a difference to its analysis (Id. at 12a). This
belief is confirmed by review of the court's opinion,
which did not defer to any Committee decision under
the arbitrary and capricious standard of review and
did not even examine whether the Committee's denial
of benefits was arbitrary. Instead, the court of appeals
interpreted the statute and regulations de novo and
concluded that the regulation gave the Plan the
choice of which equivalency to use in estimating
hours of service (Id. at 15a-16a). This conclusion does
not depend upon the standard of review. 4

4 The rest of the Eleventh Circuit opinion addressed
whether the 1981 Plan amendment violated ERISA §203 or
§204. The Eleventh Circuit interpreted the statute de novo in
upholding the amendment adopting the 95-Hour Rule. Thus

(Continued on following page)
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2. The Eleventh Circuit's Interpretation of
ERISA §203 and §204 Is Consistent With Set
tled Precedent And Does Not Conflict With
Any Other Circuit Decisions.

The Eleventh Circuit's disposition of the §203, 29
U.S.C. §1053, and §204, 29 U.S.C. §1054, issues does
not warrant this Court's review because the court of
appeals simply interpreted the plain text of the
statute, and Mr. Gilley alleges no conflict with any
circuit case or any of this Court's cases. Petitioner
offers absolutely no support for expanding application
of the anti-cutback provision in §204 and merely
disputes the Eleventh Circuit's factual conclusion
that Mr. Gilley had no vested benefits at the time of
the 1981 Plan amendment as required by §203 (Petn.
For Cert. pp. 29-37).

Section 204 provides that "[t]he accrued benefit
of a participant under a plan may not be decreased by
an amendment of the plan." ERISA §204(g), 29 U.S.C.
§1054(g)(1). Mr. Gilley suggests that because the 1981
amendment changed the method of calculating ser
vice hours, it also ultimately impacted the accrual of
benefits. Therefore, according to Mr. Gilley, the
amendment constitutes a later-imposed condition on
accrual (Petn. For Cert. pp. 30-33). The Eleventh
Circuit rejected this argument, recognizing that
ERISA and the courts clearly distinguish between

these claims do not implicate the standard of review, and Mr.
Gilley makes no assertion that they do (Petn. For Cert. pp. 12a
14a).
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vesting and accrual (Id. at 17a-19a). The court of
appeals properly held that the 95-Hour Rule is used
to calculate vesting service and is not used to calcu
late accrued service or a change to the rate of accrual
(Id. at 19a). Therefore, §204 on its face does not apply.
Mr. Gilley has not offered any support for merging
the concepts of accrual and vesting and cites no case
applying the accrual anti-cutback provision of §204 to
vesting calculations (Id. at 29-33). The Eleventh
Circuit decision below interprets ERISA consistently
with settled precedent and presents no issue requir
ing this Court's review.

Mr. Gilley also attacks the Eleventh Circuit's
conclusion that §203, 29 U.S.C. §1053, does not apply
in this case, but he does not allege a circuit conflict or
any other special circumstance requiring this Court's
intervention (Id. at 34-35). The court of appeals held
that the 1981 Plan amendment did not violate §203 of
ERISA because it did not fall within the express terms
of the statutory provision (Id. at 19a-21a). Specifically,
§203 compares the percentage of non-forfeitable bene
fit before and after the plan amendment at issue.
Thus, based on the plain statutory text, the Eleventh
Circuit determined that §203 is implicated only when
an employee has some amount of non-forfeitable
benefit at the time the amendment is adopted or
becomes effective (Id. at 20a). The Eleventh Circuit
also noted that regardless of how service hours were
calculated, Mr. Gilley did not have ten years of service
by 1981 and therefore he had no vested, non
forfeitable benefit at the time the Plan was amended
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to include the 95-Hour Rule (Id. at 17a, 20a-21a).
Therefore, by its terms, §203 does not apply. Mr.
Gilley does not dispute the Eleventh Circuit's inter
pretation of the statute but rather takes issue with
the factual conclusion that he did not have any vested
benefits at the time the Plan was amended (Id. at 35).
There is no need for this Court to review a factual
determination clearly supported by the evidence.

3. The Eleventh Circuit's Decision Below Does
Not Conflict With This Court's Cases.

Finally, the court of appeals decision is not con
trary to this Court's decisions in Central Laborers'
Pension Fund v. Heinz, 541 U.S. 739 (2004), or Varity
Corp. v. Howe, 516 U.S. 489 (1996). Mr. Gilley mis
states the holding of the Eleventh Circuit to allege an
illusory conflict with this Court's decisions. The court
of appeals did not hold that a plan could impose a
later condition on accrual as prohibited by Central
Laborers. In fact, the Eleventh Circuit specifically
found that the plan amendment adopting the 95-Hour
Rule was not a condition on accrual but rather a
change in the method for calculating service hours for
vesting (Petn. For Cert. p. 19a). The Eleventh Cir
cuit's decision is therefore not at odds with the hold
ing of Central Laborers.

Mr. Gilley also claims that the decision below
conflicts with Varity Corp. v. Howe, 516 U.S. 489
(1996), because the court of appeals did not grant
relief for his §502(a)(3), 29 U.S.C. §1132(a)(3), claims
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based on a breach of fiduciary duty. Again, the Elev
enth Circuit did not hold that there could be no claim
under §502(a)(3) for a breach of fiduciary duty, and
therefore there is no conflict with the holding of
Varity. The Eleventh Circuit did not even address Mr.
Gilley's breach of fiduciary claims, deciding merely
that the district court should have applied the 95
Hour Rule to calculate Mr. Gilley's hours of service for
1972, which was the sole issue tried by the district
court (Petn. For Cert. pp. 21a-22a).

----+----

CONCLUSION

The district court's order implicates no circuit
split and presents no conflict with settled precedent
under ERISA §§203 and 204. Plaintiff's petition
misconstrues and misrepresents the opinion when it
suggests otherwise. As a result, the Court should not
grant a writ of certiorari.

Respectfully submitted,

JEFFREY S. RUSSELL

Counsel ofRecord
ELIZABETH C. CARVER

BRYAN CAVE LLP
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222

(2) by any employee organization or organizations representing employees engaged in
commerce or in any industry or activity affecting commerce; or

ERISA

(3) by both.

(b) The provisions of this title shall not apply to any employee benefit plan if-
,...~

(1) such plan is a governmental plan (as defined in section 3(32»;

(2) such plan is a church plan (as defmed in section 3(33) with respect to which no
election has been made under section 410(d) of the Internal Revenue Code of 1986;

(3) such plan is maintained solely for the purpose of complying with applicable work
men's compensation laws or unemployment compensation or disability insurance laws;

(4) such plan is maintained outside of the United States primarily for the benefit of per
sons substantially all of whom are nomesident aliens; or

(5) such/Elan is ill ex~tt~ penefit pl!p (as defined in section 3(36» »~~ is ltnf¥l!9~'

Subtitle B-Regulatory Provisions

Part I-Reporting and Disclosure

§ 4(a)

[(c) If a pension plan allows an employee to elect to make voluntary employee contributions
to accounts and annuities as provided in section 408(q) of the Internal Revenue Code of 1986,
such accounts and annuities (and contributions thereto) shall not be treated as part of such plan
(or as a separate pension plan) for purposes of any provision of this title other than section
403(c), 404, or 405 (relating to exclusive benefit, and fiduciary and co-fiduciary responsibili
ties).]*

§ 101. Duty of disclosure and reporting (§ 1021)

(a) The administrator of each employee benefit plan shall cause to be furnished in accor
dance with section 104(b) to each participant covered under the plan and to each beneficiary
who is receiving benefits under the plan-

(1) a summary plan description described in section 102(a)(1); and

(2) the information described in sections 104(b)(3) and l05(a) and (c).

(b) The administrator shall, in accordance with section 104(a), file with the Secretary-

(1) the annual report containing the information required by section 103; and

(2) terminal and supplementary reports as required by subsection (c) of this section.

(c)(l) Each administrator of an employee pension benefit plan which is winding up its af
fairs (without regard to the number of participants remaining in the plan) shall, in accordance
with regulations prescribed by the Secretary, file such terminal reports as the Secretary may con
sider necessary. A copy of such report shall also be filed with the Pension Benefit Guaranty
Corporation.

(2) The Secretary may require terminal reports to be filed with regard to any employee
welfare benefit plan which is winding up its affairs in accordance with regulations promul
gated by the Secretary.

FILED 
 2008 Feb-14  PM 02:59
U.S. DISTRICT COURT

N.D. OF ALABAMA
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ERISA § l03(a)

(3) The Secretary may require that a plan described in paragraph (1) or (2) file a sup
plementary or terminal report with the annual report in the year such plan is terminated and
that a copy of such supplementary or terminal report in the case of a plan described in para
graph (1) be also filed with the Pension Benefit Guaranty Corporation.

***

§ 102. Summary plan description (§ 1022)

(a) A summary plan description of any employee benefit plan shall be furnished to partici
pants and beneficiaries as provided in section l04(b). The summary plan description shall in
clude the information described in subsection (b), shall be written in a manner calculated to be
understood by the average plan participant, and shall be sufficiently accurate and comprehensive
to reasonably apprise such participants and beneficiaries of their rights and obligations under the
plan. A summary of any material modification in the terms of the plan and any change in the
information required under subsection (b) shall be written in a manner calculated to be under
stood by the average plan participant and shall be furnished in accordance with section
l04(b)(1).

(b) The summary plan description shall contain the following information: The name and
type of administration of the plan; in the case of a group health plan (as defined in section
706(a)(1»), whether a health insurance issuer (as defined in section 706(b)(2» is responsible for
the financing or administration (including payment of claims) of the plan and (if so) the name
and address of such issuer; the name and address of the person designated as agent for the ser
vice of legal process, if such person is not the administrator; the name and address of the admin
istrator; names, titles, and addresses of any trustee or trustees (if they are persons different from
the administrator); a description of the relevant provisions of any applicable collective bargain
ing agreement; the plan's requirements respecting eligibility for participation and benefits; a de
scription of the provisions providing for nonforfeitable pension benefits; circumstances which
may result in disqualification, ineligibility, or denial or loss of benefits; the source of financing
of the plan and the identity of any organization through which benefits are provided; the date of
the end of the plan year and whether the records of the plan are kept on a calendar, policy, or
fiscal year basis; the procedures to be followed in presenting claims for benefits under the plan
including the office at the Department of Labor through which participants and beneficiaries
may seek assistance or information regarding their rights under this Act and the Health Insurance
Portability and Accountability Act of 1996 with respect to health benefits that are offered
through a group health plan (as defined in section 706(a)(1» and the remedies available under
the plan for the redress of claims which are denied in whole or in part (including procedures re..
quired under section 503 of this Act).

§ 103. Annual reports (§ 1023)

(a)(l)(A) An annual report shall be published with respect to every employee benefit plan to
which this part applies. Such report shall be filed with the Secretary in accordance with section
104(a), and shall be made available and furnished to participants in accordance with section
l04(b).

(B) The annual report shall include the information described in subsections (b)
and (c) and where applicable subsections (d) and (e) and shall also include-

(i) a financial statement and opinion, as required by paragraph (3) of this sub
section, and

223
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§ l03(a) ERISA

(ii) an actuarial statement and opinion, as required by paragraph (4) of this
subsection.

***
(3)(A) Except as provided in subparagraph (C), the adnnnistrator of an employee bene

fit plan shall engage, on behalf of all plan participants, an independent qualified public ac
countant, who shall conduct such an examination of any financial statements of the plan,
and of other books and records of the plan, as the accountant may deem necessary to enable
the accountant to form an opinion as to whether the financial statements and schedules re
quired to be included in the annual reports by subsection (b) of this section are presented
fairly in conformity with generally accepted accounting principles applied on a basis consis
tent with that of the preceding year. Such examination shall be conducted in accordance
with generally accepted auditing standards, and shall involve such tests of the books and re
cords of the plan as are considered necessary by the independent qualified public account
ant. The independent qualified public accountant shall also offer his opinion as to whether
the separate schedules specified in subsection (b)(3) of this section and the summary mate
rial required under section 104(b)(3) present fairly, and in all material respects the informa
tion contained therein when considered in conjunction with the financial statements taken as
a whole. The opinion by the independent qualified public accountant shall be made a part of
the annual report. In a case where a plan is not required to file an annual report, the re
quirements of this paragraph shall not apply. In a case where by reason of section I04(a)(2)
a plan is required only to file a simplified annual report, the Secretary may waive the re
quirements of this paragraph.

***
(4)(A) The administrator of an employee pension benefit plan subject to the reporting

requirement of subsection (d) of this section shall engage, on behalf of all plan participants,
an enrolled actuary who shall be responsible for the preparation of the materials comprising
the actuarial statement required under subsection (d) of this section. In a case where a plan
is not required to file an annual report, the requirement of this paragraph shall not apply,
and, in a case where by reason of section l04(a)(2), a plan is required only to file a simpli
fied report, the Secretary may waive the requirement of this paragraph.

(B) The enrolled actuary shall utilize such assumptions and techniques as are nec
essary to enable him to fOffi1 an opinion as to whether the contents of the matters re
ported under subsection (d) of this section-

(i) are in the aggregate reasonably related to the experience of the plan and to
reasonable expectations; and

(ii) represent his best estimate of anticipated experience under the plan.

***

§ 104. Filing and furnishing of information (§ 1024)

(a)(l) The administrator of any employee benefit plan subject to this part shall file with the
Secretary the annual report for a plan year within 210 days after the close of such year (or within
such time as may be required by regulations promulgated by the Secretary in order to reduce
duplicative filing). The Secretary shall make copies of such annual reports available for inspec
tion in the public document room of the Department of Labor.

224
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§ l04(b)ERISA

(2)(A) With respect to annual reports required to be filed with the Secretary under this
part, he may by regulation prescribe simplified annual reports for any pension plan which
covers less than 100 participants.

(b) Publication of the summary plan descriptions and annual reports shall be made 1.0 par
ticipants and beneficiaries of the particular plan as follows:

(1) -The administrator shall furnish to each participant, and each beneficiary receiving
benefits under the plan, a copy of the summary plan description, and all modifications and
changes referred to in section 102(a)-

(A) within 90 days after he becomes a participant, or (in the case of a beneficiary)
within 90 days after he first receives benefits, or

(B) iflater, within 120 days after the plan becomes subject to this part.

The administrator shall furnish to each participant, and each beneficiary receiving benefits
under the plan, every fifth year after the plan becomes subject to this part an updated sum
mary plan description described in section 102 which integrates all plan amendments made
within such five-year period, except that in a case where no amendments have been made to
a plan during such five-year period this sentence shall not apply. Notwithstanding the fore
going, the administrator shall furnish to each participant, and to each beneficiary receiving
benefits unaer the plan, the sunnnary plan description described in section 102 every tenth
year after the plan becomes subject to this part. If there is a modification or change de
scribed in section 102(a) (other than a material reduction in covered services or benefits
provided in the case of a group health plan (as defined in section 706(a)(1))), a summary de
scription of such modification or change shall be furnished not later than 210 days after the
end of the plan year in which the change is adopted to each participant, and to each benefi
ciary who is receiving benefits under the plan. If there is a modification or change described
in section 102(a) that is a material reduction in covered services or benefits provided under a
group health plan (as defined in section 706(a)(f», a summary description of such modifica
tion or change shall be furnished to participants and beneficiaries not later than 60 days after
the date of the adoption of the modification or change. In the alternative, the plan sponsors
may provide such description at regular intervals ofnot more than 90 days.

225

(2) The administrator shall make copies of the latest updated summary plan description
and the latest annual report and the bargaining agreement, trust agreement, contract, or other
instruments under which the plan was established or is operated available for examination
by any plan participant or beneficiary in the principal office of the administrator and in such
other places as may be necessary to make available all pertinent information to all partici
pants (including such places as the Secretary may prescribe by regulations).

(3) Within 210 days after the close of the fiscal year of the plan, the administrator shall
furnish to each participant, and to each beneficiary receiving benefits under the plan, a copy
of the statements and schedules, for such fiscal year, described in subparagraphs (A) and (B)
of section l03(b)(3) and such other material (including the percentage determined under
section 103(d)( 11)) as is necessary to fairly summarize the latest annual report.

(4) The administrator shall, upon written request of any participant or beneficiary, fur
nish a copy of the latest updated summary plan description, and the latest annual report, any
terminal report, the bargaining agreement, trust agreement, contract, or other instruments
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§ 104(b) ERISA

under which the plan is established or operated. The administrator may make a reasonable
charge to cover the cost of furnishing such complete copies. The Secretary may by regula
tion prescribe the maximum amount which will constitute a reasonable charge under the
preceding sentence.

***

§ 105. Reporting of participant's benefit rights (§ 1025)

(a) Each administrator of an employee pension benefit plan shall furnish to any plan partici
pant or beneficiary who so requests in writing, a statement indicating, on the basis of the latest
available information-

(1) the total benefits accrued, and

(2) the nonforfeitable pension benefits, if any, which have acclued, or the earliest date
on which benefits will become nonforfeitable.

(b) In no case shall a participant or beneficiary be entitled under this section to receive more
than one report described in subsection (a) of this section during anyone 12-month period.

***

:r Part 2-Participation and Vesting

§ 201. Coverage ~ 1051) /\"':2.-~ V. 'S. c.. · '3. \c:fS\
This part shall apply t~Ill].. PI0yee benefit plan described in section 4(a) (and not ex

empted under section 4(b» ~th1-

(1) an employee welfare oenefit plan;

(2) a plan which is unfunded and is maintained by an employer primarily for the pur
pose of providing deferredcompensation for a select group of management or highly com
pensated employees;

(3)(A) a plan establishe~ and maintained by a society, order, or association described in
section 501(c)(8) or (9) of the Internal Revenue Code of 1986, if no part of the contributions
to or under such plan are made by employers ofparticipants in such plan, or

(B) a trust described in section 501 (c)(18) of such Code of 1986;

(4) a plan which is established and maintained by a labor organization described in sec
tion 501(c)(5) of the Internal Revenue Code of 1986 and which does not at any time after
September 2, 1974, provide for employer contributions;

(5) any agreement providing payments to a retired partner or a deceased partner's suc
cessor in interest, as described in section 736 of the Internal Revenue Code of 1986;

(6) an individual retirement accowlt or almuity described in section 408 of the Internal
Revenue Code of 1954, or a retirement bond described in section 409 of the Internal Reve
nue Code of 1954 (as effective for obligations issued before January 1, 1984);

(7) an excess benefit plan; or

(8) any plan, fund or program under which an en1ployer, all of whose stock is directly
or indirectly owned by employees, former employees or their beneficiaries, proposes
through an unfunded arrangement to compensate retired employees for benefits which were

226
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forfeited by such employees under a pension plan maintained by a former employer prior to
the date such pension plan became subject to this Act.

§ 202. Minimum participation standards (§ 1052)

(a)(l)(A) No pension plan may require, as a condition of participation in the plan, that an
employee complete a period of service with the employer or employers maintaining the plan
extending beyond the later of the following dates-

(i) the date 011 which the employee attains the age of 21; or

(ii) the date on which he completes 1 year of service.
I

(B)(i) In the case of any plan which provides that after not more than 2 years of
service each participant has a right to 100 percent of his accrued benefit under the plan
which is nonforfeitable at the time such benefit accrues, clause (ii) of subparagraph (A)
shall be applied by substituting "2 years of service" for" 1 year of service".

(ii) In the case of any plan maintained exclusively for employees of an educa
tional organization (as defined in section 170(b)(1)(A)(ii) of the Internal Revenue
Code of 1986) by an employer which is exempt from tax under section 50 L(a) of
such Code, which provides that each participant having at least 1 year of service
has a right to 100 percent of his accrued benefit under the plan which is nonforfeit
able at the time such benefit accrues, clause (i) of subparagraph (A) shall be ap
plied by substituting "26 ft for "21"'1. This clause shall not apply to any plan to which
clause (i) applies.

(2) No pension plan may exclude from participation (on the basis of age) employees
who have attained a specified age.

(3)(A) For purposes of this section, the term "year of service" means a 12- month pe
riod during which the employee has not less than 1,000 hours of service. For purposes of
this paragraph, computation of any 12-month period shall be made with reference to the date
on which the employee's employment commenced, except that, in accordance with regula
tions prescribed by the Secretary, such computation may be made by reference to the first
day of a plan year in the case of an employee who does not complete 1,000 hours of service
during the 12-month period beginning on the date his employment commenced.

(B) In the case of any seasonal industry where the customary period of employ
nlent is less than 1,000 hours during a calendar year, the term "year of service" shall be
such period as may be determined under regulations prescribed by the Secretary.

(C) For purposes of this sectiQn, the term "hour of service" means a time of service
determined under regulations prescribed by the Secretary.

(D) For purposes of this section, in the case of any maritime industry, 125 days of
service shall be treated as 1,000 hours of service. The Secretary may prescribe regula
tions to carry out the purposes of this subparagraph.

(4) A plan shall be treated as not meeting the requirements of paragraph (1) unless it
provides that any employee who has satisfied the minimum age and service requirements
specified in such paragraph, and who is otherwise entitled to participate in the plan, com
mences participation in the plan no later than the earlier of-

(A) the first day of the first plan year beginning after the date on which such em
ployee satisfied such requirements, or

§ 202(a)ERISA
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(C) For purposes of subparagraph (A), the term "nonvested participant" means a
participant who does not have any nonforfeitable right under the plan to an accrued
benefit derived from employer contributions.

228

ERISA§ 202(a)

(B) the date 6 months after the date on which he satisfied such requirements,

unless such employee was separated from the service before the date referred to in subpara
graph (A) or (B), whichever is applicable.

(b)(1) Except as otherwise provided in paragraphs (2), (3), and (4) all years of service with
the employer or employers maintaining the plan shall be taken into account in computing the
period of service for purposes of subsection (a)(1).

(2) In the ,case of any employee who has any I-year break in service (as defined in sec
tion 203(b)(3)(A» under a plan to which the service requirements of clause (i) of subsection
(a)(1)(B) apply, if such employee has not satisfied such req!1irenlents, service before such
break shall not be required to be taken into account.

(3) In computing an employee's period of service for purposes of subsection (a)(l) in
the case of any participant who has any I-year break in service (as defmed in section
203(b)(3)(A», service before such break shall not be required to be taken into account under
the plan until he has completed a year of service (as defined in subsection (a)(3» after his
return.

(4)(A) For purposes of paragraph (1), in the case of a nonvested participant, years of
service with the employer or employers maintaining the plan before any period of consecu
tive I-year breaks in service shall not be required to be taken into account in computing the
period of service if the number of consecutive I-year breaks in service within such period
equals or exceeds the greater of-

(i) 5, or

(ii) the aggregate number ofyears of service before such period.

(B) If any years of service are 110t required to be taken into account by reason of a
period of breaks in service to which subparagraph (A) applies, such years of service
shall not be taken into account in applying subparagraph (A) to a subsequent period of
breaks in service.

§ 203. Minimum vesting standards (§ 1053)

(a) Each pension plan shall provide that an employee's right to his normal retirement benefit
is nonforfeitable upon the attainment of normal retirement age and in addition shall satisfy the
requirements of paragraphs (1) and (2) of this subsection.

(1) A plan satisfies the requirements of this paragraph if an employee's rights in his ac
crued benefit derived from his own contributions are nonforfeitable.

(2) Except as provided in paragraph (4), a plan satisfies the requirements of this para
graph if it satisfies the requirements of subparagraph (A) or (B).

(A) A plan satisfies the requirements of this subparagraph if an employee who has
l" completed at least f service has a nonforfeitable right to 100 percent of the

0~ employee's a rued bene oerived from employer contributions.
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(b)(l) In computing the period of service under the plan for purposes of determining the
nonforfeitable percentage under subsection (a)(2), all of an employee's years of service with the
employer or employers maintaining the plan shall be taken into account, except that the follow
ing may be disregarded:

§ 203(b)

The nonforfeitable percentage is:

ERISA

Years o/service:

(B) A plan satisfies the requirements of this subparagraph if an employee has a
nonforfeitable right to a percentage of the employee's accmed benefit derived from em-
ployer contributions determined under the following table: /

Years ofservice: The nonforfeitable percentage is:

3 20
4 40
5 60
6 80
7 or more 100

(3)(A) A right to an accrued benefit derived from employer contributions shall not be
treated as forfeitable solely because the plan provides that it is not payable if the participant
dies (except in the case of a survivor annuity which is payable as provided in section 205).

(B) A right to an accrued benefit derived from employer contributions shall not be
treated as forfeitable solely because the plan provides that the payment of benefits is
suspended for such period as the employee is employed, subsequent to ~,connnence

ment ofpayment of such benefits-

(i) in the case of a plan other than a multiemployer plan, by an employer who
maintains the plan under which such benefits were being paid; and

(ii) in the case of a multiemployer plan, in the same industry, in the same trade
or craft, and the same geographic area covered by the plan, as when such benefits
commenced.

The Secretary shall prescribe such regulations as may be necessary to carry out the pur
poses of this subparagraph, including regulations with respect to the meaning of the
term "employed".

(C) A right to an accrued benefit derived from employer contributions shall not be
treated as forfeitable solely because plan amendments may be given retroactive applica
tion as provided in section 302(c)(8).

2 20
3 40
4 60
5 80
6 100

(4) In the case of matching contributions (as defined in section 401(m)(4)(A) of the In
ternal Revenue Code of 1986), paragraph (2) shall be applied-

(A) by substituting "3 years" for "5 years" in subparagraph (A), and

(B) by substituting the following table for the table contained in subparagraph (B):
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§ 203(b) ERISA

(A) years of service before age 18,

(B) years of service during a period for which the employee declined to contribute
to a plan requiring employee contributions,

(C) years of service with an employer during any period for which the employer
did not maintain the plan or a predecessor plan, defined by the Secretary of the 'Treas
ury;

(Dlservice not required to be taken into account under paragraph (3);

(E) years of service before January 1, 1971, unless the employee has had at least 3
years of service after December 31, 1970;

(F) years of service before this part first applies to the plan if such service would
have been disregarded under the rules of the plan with regard to breaks in service, as in
effect on the applicable date; and

(G) in the case of a multiemployer plan, years of service

(i) with an employer after-

(I) a complete withdrawal of such employer from the plan (within the
meaning of section 4203), or

(II) to the extent permitted by regulations prescribed by the Secretary of
the Treasury, a partial withdrawal described in section 4205(b)(2)(A)(i) in
connection with the decertification of the collective bargaining representative;
and

(ii) with any employer under the plan after the termination date of the plan un
der section 4048.

(2)(A) For purposes of this section, except as provided in subparagraph (C), the term
"year of service" means a calendar year, plan year, or other 12- consecutive month period
designated by the plan (and not prohibited under regulations prescribed by the Secretary)
during which the participant has completed 1,000 hours of service.

(B) For purposes of this section, the term "hour of service" has the meaning pro
vided by section 202(a)(3)(C).

(C) In the case of any seasonal industry where the customary period of employ
ment is less than 1,000 hours during a calendar year, the term "year of service" shall be
such period as determined under regulations of the Secretary.

(D) For purposes of this section, in the case of any maritime industry, 125 days of
service shall be treated as 1,000 hours of service. The Secretary may prescribe regula
tions to carry out the purposes of this subparagraph.

(3)(A) For purposes of this paragraph, the term "I-year break in service" means a cal
endar year, plan year, or other 12-consecutive-month period designated by the plan (and not
prohibited under regulations prescribed by the Secretary) during which the participant has
not completed more than 500 hours of service.

(B) For purposes ofparagraph (1), in the case of any employee who has any 1- year
break in service, years of service before such break shall not be required to be taken
into account until he has completed a year of service after his return.

230
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(iii) For purposes of clause (i), the term "nQnvested participant" means a par
ticipant who does not have any nonforfeitable right under the plan to an accrued
benefit derived from employer contributions.

§ 203(e)ERISA

(C) For purposes of paragraph (1), in the case of any participant in an individual
account plan or an insured defined benefit plan which satisfies the requirements of sub
section 204(b)(1)(F) who has 5 consecutive I-year breaks in service, years of service
after such 5-year period shall not be required to be taken into account for purposes of
determining the nonforfeitable percentage of his accrued benefit derived from employer
contributions which accrued before such 5-year period.

(D)(i) For purposes of paragraph (1), in the case of a nonvested participant, years
of s~rvice with the employer or employers maintaining the plan before any period of
consecutive I-year breaks in service shall not be required to be taken into account if the
number of consecutive I-year breaks in service within such period equals or exceeds
the greater of-

(I) 5, or

(II) the aggregate number of years of service before such period.

(ii) If any years of service are not required to be taken into account by reason
of a period of breaks in service to which clause (i) applies, such years of service
shall not be taken into account in applying clause (i) to a subsequent period of \-.
breaks in service.

(c)(l)(A) A plan amendment changing any vesting schedule tUlder the plan shall be treated
as not satisfying the requirements of subsection (a)(2) if the nonforfeitable percentage of the
accrued benefit derived from employer contributions (determined as of the later of the date such
amendment is adopted, or the date such amendment becomes effective) of any employee who is
a participant in the plan is less than such nonforfeitable percentage computed under the plan
without regard to such amendment.

(B) A plan amendment changing any vesting schedule under the plan shall be
treated as not satisfying the requirements of subsection (a)(2) unless each participant
having not less than 3 years of service is permitted to elect, within a reasonable period
after adoption of such amendment, to have his nonforfeitable percentag~ computed un
der the plan without regard to such amendment.

(2) Subsection (a) shall not apply to benefits which may not be provided for designated
employees in the event of early termination of the plan under provisions of the plan adopted
pursuant to regulations prescribed by the Secretary of the Treasury to preclude the discrimi
nation prohibited by section 401 (a)(4) of the Internal Revenue Code of 1986.

(d) A pension plan may allow for nonforfeitable benefits after a lesser period and in greater
amounts than are required by this part.

(e)(1) If the present value of any nonforfeitable benefit with respect to a participant in a plan
exceeds $5,000, the plan shall provide that such benefit may not be immediately distributed
without the consent of the participant.

(2) For purposes of paragraph (1), the present value shall be calculated in accordance
with section 205(g)(3).

Case 4:04-cv-00562-CLS-HGD     Document 160-11      Filed 02/14/2008     Page 10 of 16

esrives
Highlight

esrives
Highlight



§ 203(e) ERISA

(3) This subsection shall not apply to any distribution of dividends to which section
404(k) of the Internal Revenue Code of 1986 applies.

(4) A plan shall not fail to meet the requirements of this subsection if, under the terms
of the plan, the present value of the nonforfeitable accrued benefit is determined without re
gard to that portion of such benefit which is attributable to rollover contributions (and earn
ings allocable thereto). For purposes of this subparagraph, the term "rollover contributions"
nleans any rollover contribution under sections 402(c), 403(a)(4), 403(b)(8),
408(d)(3)(A)(ii), and 457(e)(16) of the Internal Revenue Code of 1986.

§ 204. Benefit accrual requirements (§ 1054)

(a) Each pension plan shall satisfy the requirements of subsection (b)(3), and-

(1) in the case of a defined benefit plan, shall satisfy the requirements of subsection
(b)(1); and

(2) in the case of a defined contribution plan, shall satisfy the requirements of subsec
tion (b)(2).

(b)(l)(A) A defmed benefit plan satisfies the requirements of this paragraph if the accrued ~

benefit to which each participant is entitled upon his separation from the service is not less
than-

(i) 3 percent of the normal retirement benefit to which he would be entitled at
the normal retirement age if he commenced participation at the earliest possible en
try age under the plan and served continuously until the earlier of age 65 or the
nonnal retirement age specified under the plan, multiplied by

(ii) the number of years (not in excess of 33 1/3 ) of his participation in the
plan.

In the case of a plan providing retirement benefits based on compensation during any
period, the normal retirement benefit to which a participant would be entitled shall be
determined as if he continued to earn amlually the average rate of compensation which
he earned during consecutive years of service, not in excess of 10, for which his com
pensation was the highest. For purposes of this subparagraph, social security benefits
and all other relevant factors used to compute benefits shall be treated as remaining
constant as of the current year for all years after such current year.

(B) A defined benefit plan satisfies the requirements of this paragraph of a particu
lar plan year if under the plan the accrued benefit payable at the normal' retirement age
is equal to the normal retirement benefit and the annual rate at which any individual
who is or could be a participant can accrue the retirement benefits payable at normal re
tirement age under the plan for any later plan year is not more than 133 1/3 percent of
the annual rate at which he can accrue benefits for any plan year beginning on or after
such particular plan year and before such later plan year. For purposes of this subpara
graph-

(i) any amendment to the plan which is in effect for the current year shall be
treated as in effect for all other plan years;

(ii) any change in an accrual rate which does not apply to any individual who
is or could be a participant in the current year shall be disregarded;
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ERISA § 204(b)

(iii) the fact that benefits under the plan may be payable to certain employees
before normal retirement age shall be disregarded; and

(iv) social security benefits and all other relevant factors used to compute
benefits shall be treated as remaining constant as of the current year for all years
after the current year.

~ (C~efined benefit Ian ·sfies the re uirements of this ara ra h if -
.. .,§" crued b "to which any participant is entitled upon his separation from the service is:l"~ not less than a fraction of the annual benefit commencing at normal retirement age to

k ... J-::). which he would be entitled under the plan as in effect on the date of his separation if he
til'y continued to earn annually until normal retirement age the same rate of compensation
C::.rl upon which his normal retirement benefit would be computed under the plan, deter

mined as if he had attained normal retirement age on the date any such determination is
made (but taking into account no more than the 10 years of service immediately preced
ing his separation from service). Such fraction shall be a fraction, not exceeding 1, the
numerator of which is the total number of his years of participation in t~ plan (as Qf
ihe .date of his senaration from the servicel and ~he denqminator of whi£h ia,Jhe~

~mber of years he would haY~l~~rticipate~in the ElaI?-..yhe sel2.a!!l:!~¥q~z...
at thenorp1a!l~!.~~§~~.Poi purposes of this subparagraph, social security benefits
ana all other relevant factors used to compute benefits shall be treated as remaining
constant as of the current year for all years after such current year.

***
(G) Notwithstanding the preceding subparagraphs, a defined benefit plan shall be

treated as not satisfying the requirements of this paragraph if the participant's accrued
benefit is reduced on account of any increase in his age or service. The preceding sen
tence shall not apply to benefits under the plan commencing before benefits payable
under title II of the Social Security Act which benefits under the plan-

(i) do not exceed social security benefits, and

(ii) terminate when such social security benefits commence.

(H)(i) Notwithstanding the preceding subparagraphs, a defined benefit plan shall
be treated as not satisfying the requirements of this paragraph if, under the plan, an em
ployee's benefit accrual is ceased, or the rate of an employee's benefit accrual is re
duced, because of the attainnlent of any age.

(ii) A plan shall not be treated as failing to meet the requirements of this sub
paragraph solely because the plan imposes (without regard to age) a limitation on
the amount of benefits that the plan provides or a limitation on the number of years
of service or years of participation which are taken into account for purposes of de
termining benefit accrual under the plan.

(iii) In the case of any employee who, as of the end of any plan year under a
defined benefit plan, has attained normal retirement age under such plan-

(I) if distribution of benefits under such plan with respect to such em
ployee has commenced as of the end of such plan year, then any requirement
of this subparagraph for continued accrual of benefits under such plan with re
spect to such employee during such plan year shall be treated as satisfied to the
extent of the actuarial equivalent of in-service distribution ofbenefits, and
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§ 204(b) ERISA

(II) if distribution of benefits under such plan with respect to such em
ployee has not commenced as of the end of such year in accordance with sec
tion 206(a)(3), and the payment of benefits under such plan with respect to
such employee is not suspended during such plan year pursuant to section
203(a)(3)(B), then any requirement of this subparagraph for continued accrual
of benefits under such plan with respect to such employee during such plan
year shall be treated as satisfied to the extent of any adjustment in the benefit
payable under the plan during such plan year attributable to the delay in the
distribution ofbenefits after the attainment of normal retirenlent age.

The preceding provisions of this clause shall apply in accordance with regulations
of the Secretary of the Treasury. Such regulations may provide for the application
of the preceding provisions of this clause, in the case of any such employe~~, with
respect to any period of time within a plan year.

(iv) Clause (i) shall not apply with respect to any employee who is a highly
compensated employee (within the meaning of section 414(q) of the Internal Reve
nue Code of 1986) to the extent provided in regulations prescribed by the Secretary
of the Treasury for purposes of precluding discrimination in favor of highly com
pensated employees within the meaning of subchapter D of chapter 1 of the Inter
nal Revenue Code of 1986.

(v) A plan shall not be treated as failing to meet the requirements of clause (i)
solely because the subsidized portion of any early retirement benefit is disregarded
in determining benefit accruals.

(vi) Any regulations prescribed by the Secretary of the Treasury pursuant to
clause (v) of section 411(b)(1)(H) of the Intenlal Revenue Code of 1986 shall ap
ply with respect to the requirements of this subparagraph in the same manner and
to the same extent as such regulations apply with respect to the requirements of
such section 411 (b)(1)(H).

(2)(A) A defined contribution plan satisfies the requirements of this paragraph if" under
the plan, allocations to the employee's account are not ceased, and the rate at which amounts
are allocated to the employee's account is not reduced, because of the attainment of any age.

(B) A plan shall not be treated as failing to meet the requirements of subparagraph
(A) solely because the subsidized portion of any early retirement benefit is disregarded
in determining benefit accruals.

(C) Any regulations prescribed by the Secretary of the Treasury pursuant to sub
paragraphs (B) and (C) of section 411(b)(2) of the Internal Revenue Code of 1986 shall
apply with respect to the requirements of this paragraph in the same manner and to the
same extent as such regulations apply with respect to the requirements of such section
411(b)(2).

***
(c)(l) For purposes of this section and section 203 an employee's accrued benefit derived

from employer contributions as of any applicable date is the excess (if any) of the accrued bene
fit for such employee as of such applicable date over the accrued benefit derived from contribu
tions made by such employee as of such date.

***
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ERISA § 204(g)--------------------------------
(d) Notwithstanding section 203(b)(1), for purposes of determining the employee's accrued

benefit under the plan, the plan may disregard service performed by the employee with respect to
which he has received-

(1) a distribution of the present value of his entire nonforfeitable benefit if such distri
bution was in an amount (not more than the dollar limit under section 203(e)(1)) permitted
under regulations prescribed by the Secretary of the Treasury, or

(2) a distribution of the present value of his nonforfeitable benefit attributable to such
service which he elected to receive.

Paragraph (1) shall apply only if such distribution was made on termination of the employee's
participation in the plan. Paragraph (2) shall apply only if such distribution was made on termi
nation of the employee's participation in the plan or under such other circumstances as may be
provided under regulations prescribed by the Secretary of the Treasury.

(e) For purposes of determining the employee's accrued benefit, the plan shall not disregard
service as provided in subsection (d) unless the plan provides an opportunity for the participant
to repay the full amount of a distribution described in subsection (d) with, in the case of a de
fined benefit plan, interest at the rate determined for purposes of subsection (c)(2)(C) and pro
vides that upon such repayment the enlployee's accrued benefit shall be recomputed by taking
into 'account service so disregarded. This subsection shall apply only in the case of a participant
who-

(1) received such a distribution in any plan year to which this section applies, which
distribution was less than the present value of his accrued benefit,

(2) resumes employment covered under the plan, and

(3) repays the full amount of such distribution with, in the case of a defined benefit
plan, interest at the rate determined for purposes of subsection (c)(2)(C).

The plan provision required under this subsection may provide that such repayment must be
made (A) in the case of a withdrawal on account of separation from service, before the earlier of
5 years after the first date on which the participant is subsequently re-employed by the employer,
or the close of the first period of 5 consecutive I-year breaks in service commencing after the
withdrawal; or (B) in the case of any other withdrawal, 5 years after the date of the withdrawal.

***

~""."'•• '"
,

'.';"

(g)(l), The accrued benefit of a participant under a plan may not be decrease~~ aJ:!!~nd::.
,'" ment of the plan, other than an amendment described in section ~~~(8) or ~3..~l.

h.:..-··'·"'~~" 1'fJ" Y'll'~(JI"illlI.!I[f'''',.MI'I~'''''''''''-''-·~~~'''~

.:"~,, (2) For purposes of paragraph (1), a plan amendment which has the effect of-

(A) eliminating or reducing an early retirement benefit or a retirement-type subsidy
(as defined in regulations), or

(B) eliminating an optional foml0fbenefit,

with respect to benefits attributable to service before the amendment shall be treated as re
ducing accrued benefits. In the case of a retirement-type subsidy, the preceding sentence
shall apply only with respect to a participant who satisfies (either before or after the
amendment) the preamendment conditions for the subsidy. The Secretary of the Treasury
shall by regulations provide that this paragraph shall not apply to any plan amendment
which reduces or eliminates benefits or subsidies which create significant burdens or com
plexities for the plan and plan participants, unless such amendment adversely affects the
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rights of any participant in a more than de minimis manner. The Secretary of the Treasury
may by regulations provide that this subparagraph shall not apply to a plan amendment de
scribed in subparagraph (B) (other than a plan amendment having an effect described in
subparagraph (A)).

***
(4)(A) A defined contribution plan (in this subparagraph referred to as the "transferee

plan") shall not be treated as failing to meet the requirements of this subsection merely be
cause the transferee plan does not provide some or all of the forms of distribution previously
available under another defined contribution plan (in this subparagraph referred to as the
"transferor plan") to the extent that

(i) the forms of distribution previously available under the transferor plan ap
plied to the account of a participant or beneficiary under the transferor plan that
was transferred from the transferor plan to the transferee plan pursuant to a direct
transfer rather than pursuant to a distribution from the transferor plan;

(ii) the terms of both the transferor plan and the transferee plan authorize the
transfer described in clause (i);

(iii) the transfer described in clause (i) was made pursuant to a voluntary elec
tion by the participant or beneficiary whose account was transferred to the trans
feree plan;

(iv) the election described in clause (iii) was made after the participant or
beneficiary received a notice describing the consequences of making the election;
and

(v) the transferee plan allows the participant or beneficiary described in clause
(iii) to receive any distribution to which the participant or beneficiary is entitled
under the transferee plan in the form of a single sum distribution.

(B) Subparagraph (A) shall apply to plan mergers and other transactions having the
effect of a direct transfer, including consolidations of benefits attributable to different
employers within a multiple employer plan.

(5) Except to the extent provided in regulations promulgated by the Secretary of the
treasury, a defined contribution plan shall not be treated as failing to meet the requirements
of this subsection merely because of the elimination of a form of distribution previously
available thereunder. this paragraph shall not apply to the elimination of a form of distribu
tion with respect to any participant unless

(A) a single sum payment is available to such participant at the same time or times
as the form of distribution being eliminated; and

(B) such single sum payment is based on the same or greater portion of the partici
pant's account as the form of distribution being eliminated.

(h)(l) An applicable pension plan may not be amended so as to provide for a significant re
duction in the rate of future benefit accrual unless the plan administrator provides the notice de
scribed in paragraph (2) to each applicable individual (and to each employee organization repre
senting applicable individuals).

(2) The notice required by paragraph (1) shall be written in a manner calculated to be
understood by the average plan participant and shall provide sufficient information (as de
termined in accordance with regulations prescribed by the Secretary of the treasury) to allow
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applicable individuals to understand the effect of the plan amendment. the Secretary of the
treasury may provide a simplified fonn of notice for, or exempt from any notice require
ment, a plan

(A) which has fewer than 100 participants who have accrued a benefit under the
plan, or

(B) which offers participants the option to choose between the new benefit formula
and the old benefit formula.

(3) Except as provided in regulations prescribed by the Secretary of the Treasury, the
notice required by paragraph (1) shall be provided within a reasonable time before the effec
tive date of the plan amendment.

***

(6)(A) In the case of any egregious failure to meet any requirement of this subsection
with respect to any plan amendment, the provisions of the applicable pension plan shall be
applied as if such plan amendment entitled all applicable individuals to the greater of

(i) the benefits to which they would have been entitled without regard to such
amendment, or

(ii) the benefits under the plan with regard to such amendment.

***

(8) For purposes of this subsection

(A) The term "applicable individual" means, with respect to any plan amend
ment-

(i) each participant in the plan; and

(ii) any beneficiary who is an alternate payee (within the meaning of section
206(d)(3)(K)) under an applicable qualified domestic relations order (within the
meaning of section 206(d)(3)(B)(i)),

whose rate of future benefit accrual under the plan may reasonably be expected to be
significantly reduced by such plan amendment.

(B) The term "applicable pension plan" means

(i) any defined benefit plan; or

(ii) an individual account plan which is subject to the funding standards of sec
tion 412 of the Internal Revenue Code of 1986.

(9) For purposes of this subsection, a plan amendment which eliminates or significantly
reduces any early retirenlent benefit or retirement-type subsidy (within the meaning of sub
section (g)(2)(A)) shall be treated as having the effect of significantly reducing the rate of
future benefit accrual.

(i)(l) In the case of a plan described in paragraph (3) which is maintained by an employer
that is a debtor in a case under Title 11 or similar Federal or State law, no amendment of the plan
which increases the liabilities of the plan by reason of-

(A) any increase in benefits,

(B) any change in the accrual ofbenefits, or
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§ 204(i) ERISA

(C) any change in the rate at which benefits become nonforfeitable under the plan,

with respect to employees of the debtor, shall be effective prior to the effective date of such
employer's plan of reorganization.

(2) Paragraph (1) shall not apply to any plan amendment that-

(A) the Secretary of the Treasury determines to be reasonable and that provides for
only de minimis increases in the liabilities of the plan with respect to employees of the
debtor,

(B) only repeals an amendment described in section 302(c)(8),

(C) is required as a condition of qualification under part I of subchapter D of chap
ter 1 of the Internal Revenue Code of 1986, or

(D) was adopted prior to, or pursuant to a collective bargaining agreement entered
into prior to, the date on which the employer became a debtor in a case tmder Title 11
or similar Federal or State law.

(3) This subsection shall apply only to plans (other than multiemployer plans) covered
under section 4021 of this Act for which the funded current liability percentage (within the
meaning of section 302(d)(8) of this Act) is less than 100 percent after taking into account
the effect of the amendment.

(4) For purposes of this subsection, the term "employer" has the nleaning set forth in
section 302(c)(11)(A), without regard to section 302(c)(11)(B).

§ 205. Requirement of joint and survivor annuity and preretirement survivor an
nuity (§ 1055)

(a) Each pension plan to which this section applies shall provide that-

(1) in the case of a vested participant who does not die before the annuity starting date,
the accrued benefit payable to such participant shall be provided in the fonn of a qualified
joint and survivor aIll1uity, and

(2) in the case of a vested participant who dies before the annuity starting date and who
has a surviving spouse, a qualified preretirement survivor almuity shall be provided to the
surviving spouse of such participant.

(b)(l) This section shall apply to-

(A) any defined benefit plan,

(B) any individual account plan which is subject to the funding standards of section
302, and

(C) any participant under any other individual account plan unless-

(i) such plan provides that the participant's nonforfeitable accrued benefit (re
duced by any security interest held by the plan by reason of a loan outstanding to
such participant) is payable in full, on the death of the participant, to the partici
pant's surviving spouse (or, if there is no surviving spouse or the surviving spouse
consents in the manner required under subsection (c)(2), to a designated benefici
ary),
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ERISA § 302(b)

(4)(A) a plan which is established and maintained by a society, order, or association de
scribed in section 501(c)(8) or (9) of the Internal Revenue Code of 1986, if no part of the
contributions to or under such plan are made by employers ofparticipants in such plan; or

(B) a trust described in section 501(c)(18) of such Code;

(5) a plan which has not at any time after September 2, 1974, provided for employer
contributions;

(6) an_ agreement providing payments to a retired partner or deceased partner or a de
ceased partner's successor in interest as described in section 736 of the Internal Revenue
Code of 1986;

(7) an individual retirement account or annuity as described in section 408(a) of the In
ternal Revenue Code of 1954, or a retirement bond described in section 409 of the Internal
Revenue Code of 1954 (as effective for obligations issued before January 1, 1984);

(8) an individual account plan (other than a money purchase plan) and a defined benefit
plan to the extent it is treated as an individual account plan (other than a money purchase
plan) under section 3(35)(B) of this title;

(9) an excess benefit plan; or

(10) any plan, fund or program under which an employer, all of whose stock is directly
or indirectly owned by employees, former employees or their beneficiaries, proposes
through an unfunded arrangement to compensate retired employees for benefits which were
forfeited by such employees under a pension plan maintained by a former employer prior to
the date such pension plan became subject to this Act.

***

§ 302. Minimum funding standards (§ 1082)

(a)(I) Every employee pension benefit plan subject to this part shall satisfy the minimum
funding standard (or the alternative minimum funding standard under section 305) for any plan
year to which this part applies. A plan to which this part applies shall have satisfied the mini
mum funding standard for such plan for a plan year if as of the end of such plan year the plan
does not have an accumulated funding deficiency.

(2) For the purposes of this part, the term "accumulated funding deficiency" means for
any plan the excess of the total charges to the funding standard account for all plan years
(beginning with the first plan year to which this part applies) over the total credits to such
account for such years or, if less, the excess of the total charges to the alternative minimum
funding standard account for such plan years over the total credits to such account for such
years.

***
(b)(l) Each plan to which this part applies shall establish and maintain a funding standard

account. Such account shall be credited and charged solely as provided in this section.

(2) For a plan year, the funding standard account shall be charged with the sum of

(A) the normal cost of the plan for the plan year,

(B) the amounts necessary to amortize in equal annual installments (until fully am
ortized)-
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§ 302(b) ERISA

(i) in the case of a plan in existence on January 1, 1974, the unfunded past ser
vice liability under the plan on the first day of the first plan year to which this part
applies, over a period of 40 plan years,

(ii) in the case of a plan which comes into existence after January 1, 1974, the
unfunded past service liability under the plan on the first day of the first plan year
to which this part applies, over a period of 30 plan years,

(iii) separately, with respect to each plan year, the net increase (if any) in un
funded past service liability under the plan arising from plan amendments adopted
in such year, over a period of30 plan years,

(iv) separately, with respect to each plan year, the net experience loss (if any)
under the plan, over a period of 5 plan years (15 plan years in the case of a mul..
tiemployer plan), and

(v) separately, with respect to each plan year, the net loss (if any) resulting
from changes in actuarial assumptions used under the plan, over a period of 10 plan
years (30 plan years in the case of a multiemployer plan),

(C) the amount necessary to amortize each waived funding deficiency (within the
meaning of section 303(c)) for each prior plan year in equal annual installments (until
fully amortized) over a period of 5 plan years (15 plan years in the case of a multiem
ployer plan),

(D) the amount necessary to amortize in equal annual installments (until fully am
ortized) over a period of 5 plan years any amount credited to the funding standard ac
count under paragraph (3)(D), and

(E) the amount necessary to amortize in equal annual installments (until fully am
ortized) over a period of 20 years the contributions which would be required to be made
under the plan but for the provisions of subsection (c)(7)(A)(i)(I).

(3) For a plan year, the funding standard account shall be credited with the sum of

(A) the amount considered contributed by the employer to or under the plan for the
plan year,

(B) the amount necessary to an10rtize in equal annual installments (until fully am...
ortized)-

(i) separately, with respect to each plan year, the net decrease (if any) in un
funded past service liability under the plan arising from plan amendments adopted
in such year, over a period of 30 plan years,

(ii) separately, with respect to each plan year, the net experience gain (if any)
under the plan, over a period of 5 plan years (15 plan years in the case of a muI
tiemployer plan),

(iii) separately, with respect to each plan year, the net gain (if any) resulting
from changes in actuarial assun1ptions used under the plan, over a period of 10 plan
years (30 plan years in the case of a multiemployer plan),

(C) the amount of the waived funding deficiency (within the meaning of section
303(c») for the plan year, and

(D) in the case of a plan year for which the accumulated funding deficiency is de
termined under the funding standard account if such plan year follows a plan year for
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which such deficiency was determined under the alternative minimum funding stan
dard, the excess (if any) of any debit balance in the funding standard account (deter
mined without regard to this subparagraph) over any debit balance in the alternative
minimum funding standard account.

(4) Under regulations prescribed by the Secretary of the Treasury, amounts required to
be amortized under paragraph (2) or paragraph (3), as the case may be-

(A) may be combined into one amount under such paragraph to be amortized over
a period determined on the basis of the remaining amortization period for all items en
tering into such combined amount, and

(B) may be offset against amounts required to be amortized under the other such
paragraph, with the resulting amount to be amortized over a period determined on the
basis of the renlaining amortization periods for all items entering into whichever of the
two amounts being offset is the greater.

(5) Interest-

(A) In general-The funding standard account (and items therein) shall be charged
or credited (as determined under regulations prescribed by the Secretary of the Treas
ury) with interest at the appropriate rate consistent with the rate or rates of interest used
under the plan to determine costs.

(B) Required change of interest rate-For purposes of determiBing' a plan's current
liability and for purposes of determining a plan's required contribution under subsection
(d) for any plan year-

(i) In general-If any rate of interest used under the plan to determine cost is
not within the permissible range,> the plan shall establish a new rate of interest
within the permissible range.

(ii) Permissible range-For purposes of this subparagraph-

(I) In general-Except as provided in subclause (II), the term "permissible
range" n1eans a rate of interest which is not nlore than 10 percent above, and
not more than 10 percent below, the weighted average of the rates of interest
on 30-year Treasury securities during the 4-year period ending on the last day
before the beginning of the plan year.

(II) Secretarial authority-If the Secretary finds that the lowest rate of in
terest permissible under subclause (I) is unreasonably high, the Secretary may
prescribe a lower rate of interest, except that such rate may not be less than 80
percent of the average rate determined under subclause (I).

(iii) Assumptions-Notwithstanding subsection (c)(3)(A)(i), the interest rate
used under the plan shall be-

(I) determined without taking into account the experience of the plan and
reasonable expectations, but

(II) consistent with the assumptions which reflect the purchase rates
which would be used by insurance companies to satisfy the liabilities wlder the
plan.

***
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(c)(l) For purposes of this part, normal costs, accrued liability, past service liabilities, and
experience gains and losses shall be determined under the funding method used to determine
costs under the plan.

(2)(A) For purposes of this part, the value of the plan's assets shall be determined on the
basis of any reasonable actuarial method of valuation which takes into account fair market
value and which is permitted under regulations prescribed by the Secretary of the Treasury.

(B) For purposes of this part, the value of a bond or other evidence of indebtedness
which is not in default as to principal or interest may, at the election of the plan admin
istrator, be determined on an amortized basis running from initial cost at purchase to
par value at maturity or earliest call date. Any election under this subparagraph shall be
made at such time and in such manner as the Secretary of the Treasury shall by regula
tions provide, shall apply to all such evidences of indebtedness, and may be revoked
only with the consent of the Secretary of the Treasury. In the case of a plan other than a
multiemployer plan, this subparagraph shall not apply, but the Secretary of the Treasury
may by regulations provide that the value of any dedicated bond portfolio of such plan
shall be determined by using the interest rate under subsection (b)(5).

(3) For purposes of this section, all costs, liabilities, rates of interest, and other factors
under the plan shall be detem1ined on the basis of actuarial assumptions and methods--

(A) in the case of-

(i) a plan other than a multiemployer plan, each of which is reasonable (taking
into account the experience of the plan and reasonable expectations) or which~ in
the aggregate, result in a total contribution equivalent to that which would be de
termined if each such assumption and method were reasonable, or

(ii) a multiemployer plan, which, in the aggregate, are reasonable (taking into
account the experiences of the plan and reasonable expectations), and

(B) which, in combination, offer the actuary's best estimate of anticipated experi
ence under the plan.

***
(6) If, as of the close of a plan year, a plan would (without regard to this paragraph)

have an accumulated funding deficiency (determined without regard to the alternative
minimum funding standard account permitted under section 305) in excess of the full fund
ing limitation-

(A) the funding standard account shall be credited with the amount of such excess,
and

(B) all amounts described in paragraphs (2), (B), (C), and (D) and (3)(B) of subsec
tion (b) which are required to be amortized shall be considered fully amortized for pur
poses of such paragraphs.

(7) Full-funding limitation-

(A) In general-For purposes of paragraph (6), the term "full-funding limitation"
means the excess (if any) of-

(i) the lesser of (1) the applicable percentage of current liability (including the
expected increase in current liability due to benefits accruing during the plan year),
or (II) the accrued liability (including normal cost) under the plan (determined un-
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der the entry age normal funding method if such accrued liability cannot be directly
calculated under the funding method used for the plan), over

(ii) the lesser of-

(I) the fair market value of the plan's assets, or

(II) the value of such assets determined under paragraph (2).

(B) Current liability-For purposes of subparagraph CD) and subclause (I) of sub
paragraph (A)(i), the term "current liability" has the meaning given such term by sub
section (d)(7) (without regard to subparagraphs (C) and (D) thereot) and using the rate
of interest used under subsection (b)(5)(B).

***
(8) For purposes of this part, any amendment applying to a plan year which-

(A) is adopted after the close of such plan year but no later than 2~ months after
the close of the plan year (or, in the case of a multiemployer plan, no later than 2 years
after the close of such plan year),

(B) does not reduce the accrued benefit of any participant determined as of the be
gilming of the first plan year to which the amendment applies, and

(C) does not reduce the accrued benefit of any participant determined as of the
time of adoption except to the extent required by the circumstances,

shall, at the election of the plan administrator, be deemed to have been made on the first day
of such plan year. No amendment described in this paragraph which reduces the accrued
benefits of any participant shall take effect unless the plan administrator files a notice with
the Secretary notifying him of such amendment and the Secretary has approved such
amendment Of, within 90 days after the date on which such notice was filed, failed to disap
prove such amendment. No amendment described in this subsection shall be approved by
the Secretary unless he determines that such amendment is necessary because of a substan
tial business hardship (as determined under section 303(b» and that waiver under section
303(a) is unavailable or inadequate.

***
(d) Additional funding requirements for plans which are not multiemployer plans-

(1) In general-In the case of a defined benefit plan (other than a multiemployer plan)
to which this subsection applies under paragraph (9) for any plan year, the amount charged
to the funding standard account for such plan year shall be increased by the sum of-

(A) the excess (if any) of-

(i) the deficit reduction contribution determined under paragraph (2) for such
plan year, over

(ii) the sum of the charges for such plan year under subsection (b)(2), reduced
by the sum of the credits for such plan year under subparagraph (B) of subsection
(b)(3), plus

(B) the unpredictable contingent event amount (if any) for such plan year.

Such increase shall not exceed the amount which, after taking into account charges (other
than the additional charge under this subsection) and credits under subsection (b), is neces-
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sary to increase the funded current liability percentage (taking into account the expected in
crease in current liability due to benefits accruing during the plan year) to 100 percent.

***
(f) Imposition of lien where failure to make required contributions-

(1) In general-In the case of a plan covered under section 4021 of this Act, if-

(A) any person fails to make a required installment under subsection (e) or any
other payment required under this section before the due date for such installment or
other payment, and

(B) the unpaid balance of such installment or other payment (including interest),
when added to the aggregate unpaid balance of all preceding such installments OT other
payments for which payment was not made before the due date (including interest), ex
ceeds $1,000,000,

then there shall be a lien in favor of the plan in the amount determined under paragraph (3)
upon all property and rights to property, whether real or personal, belonging to such person
and any other person who is a member of the same controlled group of which such person is
a member.

(2) Plans to which subsection applies-This subsection shall apply to a defined bene
fit plan (other than a multiemployer plan) for any plan year for which the funded current li
ability percentage (within the meaning of subsection (d)(8)(B» of such plan is less than 100
percent.

(3) Amount of lien-For purposes of paragraph (1), the amount of the lien shall be
equal to the aggregate unpaid balance of required installments and other payments required
under this section (including interest)-

(A) for plan years beginning after 1987, and

(B) for which payment has not been made before the due date.

(4) Notice of failure; lien-

(A) Notice of failure-A person committing a failure described in paragraph (1)
shall notify the Pension Benefit Guaranty Corporation of such failure within 10 days of
the due date for the required installment or other payment.

(B) Period of lien-The lien imposed by paragraph (1) shall arise on the due date
for the required installment or other payment and shall continue until the last day of the
first plan year in which the plan ceases to be described in paragraph (l)(B). Such lien
shall continue to run without regard to whether such plan continues to be described in
paragraph (2) during the period referred to in the preceding sentence.

(C) Certain rules to apply-Any amount with respect to which a lien is imposed
under paragraph (1) shall be treated as taxes due and owing the United States and rules
similar to the rules of subsections (c), (d), and (e) of section 4068 shall apply with re
spect to a lien imposed by subsection (a) and the amount with respect to such lien.

(5) Enforcement-Any lien created under paragraph (1) may be perfected and en
forced only by the Pension Benefit Guaranty Corporation, or at the direction of the Pension
Benefit Guaranty Corporation, by the contributing sponsor (or -any member of the controlled
group of the contributing sponsor).
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§ 303. Variance from minimum funding standard (§ 1083)

(a) If an employer, or in the case of a multiemployer plan, 10 percent or more of the number
of employers contributing to or under the plan are unable to satisfy the minimum funding stan
dard for a plan year without temporary substantial business hardship (substantial business hard
ship in the case of a multiemployer plan) and if application of the standard would be adverse to
the interests of ,plan participants in the aggregate, the Secretary of the Treasury may waive the
requirements of section 302(a) for such year with respect to all or any portion of the minimum
funding standard other than the portion thereof determined under section 302(b)(2)(C). The Sec
retary of the Treasury shall not waive the minimum funding standard with respect to a plan for
more than 3 of any 15 (5 of any 15 in the case of a multiemployer plan) consecutive plan years.
The interest rate used for purposes of computing the amortization charge described in subsection
(b)(2)(C) for any plan year shall be-

(1) in the case of a plan other than a multiemployer plan, the greater of (A) 150 percent
of the Federal mid-term rate (as in effect under section 1274 of the Intenlal Revenue Code
of 1986 for the 1st month of such plan year), or (B) the rate of interest used under the plan
in determining costs (including adjustments under section 302(b)(5)(B)), and

(2) in the case of a multiemployer plan, the rate determined under section 6621(b) of
such Code.

(b) For purposes of this part, the factors taken into account in determining temporary sub
stantial business hardship (substantial business hardship in the case of a multiemployer plan)
shall include (but shall not be limited to) whether-

(1) the employer is operating at an economic loss,

(2) there is substantial unemployment or underemployment in the trade or business and
in the industry concerned,

(3) the sales and profits of the industry concerned are depressed or declining, and

(4) it is reasonable to expect that the plan will be continued only if the waiver is
granted.

(c) For purposes of this part, the term "waived funding deficiency" means the portion of the
minimum funding standard (determined without regard to subsection (b)(3)(C) of section 302)
for a plan year waived by the Secretary of the Treasury and not satisfied by employer contribu
tions.

(d) Special rules-

(1) Application must be submitted before date 2~ months after close of year-In
the case of a plan other than a multiemployer plan, no waiver may be granted under this sec
tion with respect to any plan for any plan year unless an application therefor is submitted to
the Secretary of the Treasury not later than the 15th day of the 3rd month beginning after the
close of such plan year.

(2) Special rule if employer is member of controlled group-

(A) In general-In the case of a plan other than a multiemployer plan, if an em
ployer is a member of a controlled group, the temporary substantial business hardship
requirements of subsection (a) shall be treated as met only if such requirements are
met-
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§ 303(d) ERISA

(i) with respect to such employer, and

(ii) with respect to the controlled group of which such employer is a member
(determined by treating all members of such group as a single employer).

The Secretary of the Treasury may provide that an analysis of a trade or business or in
dustry of a member need not be conducted if the Secretary of the Treasury determines
such analysis is not necessary because the taking into account of such member would
not significantly affect the determination under this subsection.

(B) Controlled group-For purposes of subparagraph (A), the term "controlled
group" means any group treated as a single employer under subsection (b), (c), (m), or
(0) of section 414 of the Internal Revenue Code of 1986.

(e)(1) The Secretary of the Treasury shall, before granting a waiver under this section, re
quire each applicant to provide evidence satisfactory to such Secretary that the applicant has
provided notice of the filing of the application for such waiver to each employee organization
representing employees covered by the affected plan, and each affected party (as defined in sec
tion 4001(a)(21» other than the Pension Benefit Guaranty Corporation. Such notice shall include
a description of the extent to which the plan is funded for benefits which are guaranteed under
title IV and for benefit liabilities.

***

§ 304. Extension of amortization periods (§ 1084)

(a) The period of years required to amortize any unfunded liability (described in any clause
of subsection (b)(2)(B) of section 302) of any plan may be extended by the Secretary for a pe
riod of time (not in excess of 10 years) if he determines that such extension would carry out the
purposes of this chapter and would provide adequate protection for participants under the plan
and their beneficiaries and if he determines that the failure to permit such extension would-

(1) result in-

(A) a substantial risk to the voluntary continuation of the plan, or

(B) a substantial curtailment of pension benefit levels or employee compensation,
and

(2) be adverse to the interests ofplan participants in the aggregate.

In the case of a plan other than a multiemployer plan, the interest rate applicable for any plan
year under any arrangement entered into by the Secretary in connection with an extension
granted under this subsection shall be the greater of (A) 150 percent of the Federal mid-term rate
(as in effect under section 1274 of the Internal Revenue Code of 1986 for the 1st month of such
plan year), or (B) the rate of interest used under the plan in determining costs. In the case of a
multiemployer plan, such rate shall be the rate determined under section 6621 (b) of such Code.

(b)(l) No amendment of the plan which increases the liabilities of the plan by reason of any
increase in benefits, any change in the accrual of benefits, or any change in the rate at which
benefits become nonforfeitable under the plan shall be adopted if a waiver under section 303(a)
or an extension of time under subsection (a) of this section is in effect with respect to the plan, or
if a plan amendment described in section 302(c)(8) has been made at any time in the preceding
12 months (24 months in the case of a multiemployer plan). If a plan is amended in violation of
the preceding sentence, any such waiver, or extension of time, shall not apply to any plan year
ending on or after the date on which such amendment is adopted.
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(2) Paragraph (1) shall not apply to any plan amendment which-

(A) the Secretary determines to be reasonable and which provides for only de
minimis increases in the liabilities of the plan,

(B) only repeals an amendment described in section 302(c)(8), or

(e) is required as a condition of qualification under part I of subchapter D, ofchap
ter 1, of the Internal Revenue Code of 1986.

***

§ 305. Alternative minimum funding standard (§ 1085)

(a) A plan which uses a funding method that requires contributions in all years not less than
those required under the entry age normal funding method may maintain an alternative minimum
funding standard account for any plan year. Such account shall be credited and charged solely as
provided in this section.

(b) For a plan year the alternative minimum funding standard accounts shall be

(1) charged with the sum of-

(A) the lesser of nonnal cost under the funding method used under the plan or
normal cost determined under the unit credit method,

(B) the excess, if any, of the present value of accrued benefits under the plan over
the fair market value of the assets, and

(e) an amount equal to the excess, if any, of credits to the alternative minimum
funding standard account for all prio.r plan years over charges to such account for all
such years, and

(2) credited with the amount considered contributed by the employer to or under the
plan (within the meaning of section 302(c)(lO» for the plan year.

(e) The alternative minimum funding standard account (and items therein) shall be charged
or credited with interest in the manner provided under section 302(b)(5) with respect to the fund
ing standard account.

Part 4-Fiduciary Responsibility

§ 401. Coverage (§ 1101)

(a) This part shall apply to any employee benefit plan described in section 4(a) (and not ex-
empted under section 4(b», other than-

\:

(1) a plan which is unfunded and is maintained by an employer primarily for the pur
. . pose of providing deferred compensation for a select group of management or highly com

pensated employees; or

(2) any agreement described in section 736 of the Internal Revenue Code of 1986,
which provides payments to a retired partner or deceased partner or a deceased partner's
successor in interest.

(b) For purposes of this part:

(1) In the case of a plan which invests in any security issued by an investment company
registered under the Investment Company Act of 1940 [15 V.S.C.A. § 80a-l et seq.l, the as-
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§ 402(a) ERISA

§ 402. Establishment of plan (§ 1102)

~
. . (a)(1) Every employee benefit plan shall be established and maintained pursuant to a written
. strument. Such instrument shall provide for one or more named fiduciaries who jointly or sev
e ly shall have authority to control and manage the operation and administration of the plan.

(2) For purposes of this title, the term "named fiduciary" means a fiduciary who is
named in the plan instrument, or who, pursuant to a procedure specified in the plan, is iden
tified as a fiduciary (A) by a person who is an employer or employee organization with re
spect to the plan or (B) by such an employer and such an employee organization acting

·~jointly.

/ (b) Every employee benefit plan shall-

"'\. (1) provide a procedure for establishing and carrying out a funding policy and method
"consistent with the objectives of the plan and the requirements of this title,

(2) describe any procedure under the plan for the allocation of responsibilities for the
operation and administration of the plan (including any procedure described in section
405(c)(1)),

(3) provide a procedure for amending such plan, and for identifying the persons who
have authority to amend the plan, and

(4) specify the basis on which payments are made to and from the plan.

(c) Any employee benefit plan may provide-

(1) that any person or group of persons may serve in more than one fiduciary capacity
with respect to the plan (iJ.lcluding service both as trustee and administrator);

(2) that a named fiduciary, or a fiduciary designated by a named fiduciary pursuant to a
plan procedure described in section 405(c)(1), may employ one or more persons to render
advice with regard to any responsibility such fiduciary has under the plan; or

(3) that a person who is a named fiduciary with respect to control or management of the
assets of the plan may appoint an investment manager or managers to manage (including the
power to acquire and dispose of) any assets of a plan.

§ 403. Establishment oftrnst (§ 1103)

(a) Except as provided in subsection (b), all assets of an emnl0i:ee benefit plan shall be h~J.2.

in trust Ey one or more trustees. Such trustee or trustees shall be either named in the .trust instru
iii.eiit or 1ntl'ie plan instrum~nt described in section 402(a) or appointed by a person who is a
named fiduciary, and upon acceptance of being named or appointed, the trustee or trustees shall
hav~ exclusive autE0rity and discretion to manage and control the ass«ts of the 12lan, except 10
the extent that-

~
(1) the plan expressly pro.V...ides that the trustee or trustees are subject to the direction of5t a named fiduciary who is not a trustee, in which case the trustees shall be subject to proper

J A.rl irections of such fiduciary ~~ch are made in accordance' terms of the ian and
Ii! ~ ,which are not contra to this Ac or

.!.f..I J (2) authority to manage, acquire, or dispose of assets of the plan is delegated to one
""more ~vestmentmanagers pursuant to section 402(c)(3). ~ It J VA. C))

(b) The requirements of subsection (a) of this section shall not apply-
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§ 403(c) ERISA

(B) If a contribution is conditioned on initial qualification of the plan under section
401 or 403(a) of the Internal Revenue Code of 1986, and if the plan receives an adverse
determination with respect to its initial qualification, then paragraph (1) shall not pro
hibit the return of such contribution to the employer within one year after sucp. determi
nation, but only if the application for the determination is made by the time prescribed
by law for filing the employer's return for the taxable year in which such plan was
adopted, or such later date as the Secretary of the Treasury may prescribe.

(C) If a contribution is conditioned upon the deductibility of the contribution under
section 404 of the Internal Revenue Code of 1986, then, to the extent the deduction is
disallowed, paragraph (1) shall not prohibit th€ return to the employer of such contribu
tion (to the extent disallowed) within one year after the disallowance of the deduction.

(3) In the case of a withdrawal liability payment which has been determined to be an
overpayment, paragraph (1) shall not prohibit the return of such payment to the employer
within 6 months after the date of such determination.

(d)(l) Upon termination of a pension plan to which section 4021 does not apply at the time
of termination and to which this part applies (other than a plan to which no employer contribu
tions have been made) the assets of the plan shall be allocated in accordance with the provisions
of section 4044, except as otherwise provided in regulations of the Secretary.

(2) The assets of a welfare plan which terminates shall be distributed in accordance
with the terms of the plan, except as otherwise provided in regulations of the Secretary.

§ 404. Fiduciary duties (§ 1104)

(a)(I) Subject to sections 403(c) and (d), 4042, and 4044, a fiduciary shall discharge his du
ties with respect to a plan solely in the interest of the participants and beneficiaries and-

(A) for the exclusive purpose of:
~ . .
(i) providing benefits to participants and their beneficiaries; and

••:awa.!IiI .... IlRll.MIii.IIWll .. Al.I~~~.rMlll _,iii", ",.

(ii) defra~i.n~ rea~o~~~}~1 elxpe~~~n~!~2~~Sl~~Ela!!;

(B) with the care, skill, prudence, and.dilig~u~~ unqe{ the ~iICUmstances then Hre
vailing that a pru~~!l.t._~n ac!ing in_~M~i~~~~~~2~~~mi.I~r .:~~itq sU91.l-~

~ould use i~,.th~_~.~~~~C!~!.~~EA,~E!~!P!t~~~~~!~~!.~nd!wi!!:.~~~~.~~~~

(C) by diversifying the investments Qf the plan §Q ~a to minimiz~ the risk of large
losses, unless under the circumstances it is clearly prudent not to do so; and------

(D) in accordance with the documents and instruments governing the plan insofar
as such'-docume~iid i~~ent;a;~ con~istent ~eprovTSions ofthlStTffe-and
Title IV.

~~

~ (2) In the case of an eligible individual account plan (as defined in section 407(d)(3»,
..j'V' the diversification requirement of paragraph (1)(C) and the prudence requirement (only to
v the extent that it requires diversification) of paragraph (l)(B) is not violated by acquisition

or holding of qualifying employer real property or qualifying employer securities (as de
fmed in section 407(d)(4) and (5)).

(b) Except as authorized by the Secretary by regulations, no fiduciary may maintain the in
dicia of ownership of any assets of a plan outside the jurisdiction of the district courts of the
United States.
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§ 409(a) ERISA

§ 409. Liability for breach of fiduciary duty (§ 1109)

(a) Any person who is a fiduciary with respect to a plan who breaches any of the responsi
,>ilities, obligations, or duties imposed upon fiduciaries by this title shall be personally liable to
~e good to suchpl~y losses to the plan resulting from each such breach, and to restore to

such plan any profits Msuch fiduciary which have been made through use of assets of the plan
by the fiduciary, and shall be subject to such other equitable~ remedial reli~s the court may
deem appropriate, including removal of such fiduciary. A fiduciary may also be removed for a
violation of section ,411 of this Act.

(b) No fiduciary shall be liable with respect to a breach of fiduciary duty under this title if
such breach was committed before he became a fiduciary or after he ceased to be a fiduciary.

§ 410. Exculpatory provisions; insurance (§ 1110)

(a) Except as provided in sections 405(b)(l) and 405(d), any provision in an agreement or
instrument which purports to relieve a fiduciary from responsibility or liability for any responsi
bility, obligation, or duty under this part shall be void as against public policy.

(b) Nothing in this subpart shall preclude-

(1) a plan from purchasing insurance for its fiduciaries or for itself,to cover liability or
losses occurring by reason of the act or omission of a fiduciary, if such insurance permits
recourse by the insurer against the fiduciary in the case of a breach of a fiduciary obligation
by such fiduciary;

(2) a fiduciary from purchasing insurance to cover liability under this part from and for
his own account; or

(3) an employer or an employee organization from purchasing insurance to cover poten
tialliability of one or more persons who serve in a fiduciary capacity with regard to an em
ployee benefit plan.

§ 411. Prohibition against certain persons holding certain positions (§ 1111)

(a) No person who has been convicted of, or has been imprisoned as a result of his convic
tion of, robbery, bribery, extortion, errlbezzlement, fraud, grand larceny, burglary, arson, a fel
ony violation of Federal or State law involving substances defined in section 102(6) of the Drug
Abuse Prevention and Control Act of 1970, murder, rape, kidnaping, perjury, assault with intent
to kill, any crime described in section 9(a)(1) of the Investment Company Act of 1940 (15
U.S.C. 80a-9(a)(1)), a violation of any provision of this Act, a violation of section 302 of the
Labor-Management Relations Act, 1947 (29 U.S.C. 186), a violation of chapter 63 of title 18,
United States Code, a violation of section 874, 1027, 1503, 1505, 1506, 1510, 1951, or 1954 of
title 18, United States Code, a violation of the Labor-Management Reporting and Disclosure Act
of 1959 (29 U.S.C. 401), any felony involving abuse or misuse of such person's position or em
ployment in a labor organization or employee benefit plan to seek or obtain an illegal gain at the
expense of the members of the labor organization or the beneficiaries of the employee~ benefit
plan, or conspiracy to commit any such crimes or attempt to commit any such crimes, or a crime
in which any of the foregoing crimes is an element, shall serve or be permitted to serve-

(1) as an administrator, fiduciary, officer, trustee, custodian, counsel, agent, employee,
or representative in any capacity of any employee benefit plan,

272

Case 4:04-cv-00562-CLS-HGD     Document 160-12      Filed 02/14/2008     Page 14 of 19

esrives
Highlight



§ 411(d) ERISA

fmal reversal of such person's conviction on appeal, the amounts in escrow shall be paid to such
person. Upon the final sustaining of that person's conviction on appeal, the amounts in escrow
shall be returned to the individual or organization responsible for payments of those amounts.
Upon final reversal of such person's conviction, such person shall no longer be barred by this
statute from assuming any position from which such person was previously barred.

§ 413. Limitation of actions (§ 1113)

No action may be commenced under this title with respect to a fiduciary's breach of any re
sponsibility, duty, or obligation under this part, or with respect to a violation of this part, after
the earlier of-

(1) six years after (A) the date of the last action which constituted a part of the breach
or violation, or (B) in the case of an omission, the latest date on which the fiduciary could
have cured the breach or violation, or

(2) three years after the earliest date on which the plaintiff had actual knowledge of the
breach or violation;

except that in the case of fraud or concealment, such action may be commenced not later than six
years after the date of discovery of such breach or violation.

***
Part 5-Administration and Enforcement

§ 501. Criminal penalties (§ 1131)

Any person who willfully violates any provision of part 1 of this subtitle, or any regulation
or order issued under any such provision, shall upon conviction be fmed not more than $5,000 or
imprisoned not more than one year, or both; except that in the case of such violation by a person
not an individual, the fine imposed upon such person shall be a fine not exceeding $100,000.

§ 502. Civil enforcement (§ 1132)

«a) A civil action may be brought

~ (1) by a participant or beneficiary-

(A) for the relief provided for in subsection (c) of this section, or

~
(B) to recover benefits due to him under the terms of his plan, to enforce his rights

under the terms of the plan, or to clarify his rights to future benefits under the terms of
the plan;

(2) by the Secretary, or by a participant, beneficiary or fiduciary for appropriate relief
under section 409;

(3) by a participant, beneficiary, or fiduciary (A) to enjoin any act or practice which
violates any provision of this title or the terms of the plan, or (B) to obtain other appropriate
equitable relief (i) to redress such violations or (ii) to enforce any provisions of this title or
the terms of the plan;

(4) by the Secretary, or by a participant, or beneficiary for appropriate relief in the case
of a violation of 105(c);
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ERISA § 502(c)

(5) except as otherwise provided in subsection (b), by the Secretary (A) to enjoin any
act or practice which violates any provision of this title, or (B) to obtain other appropriate
equitable relief (i) to redress such violation or (ii) to enforce any provision of this title;

(6) by the Secretary to collect any civil penalty under paragraph (2), (4), (5), or (6) of
subsection (c) or under subsection (i) or (1);

(7) by a State to enforce compliance with a qualified medical child support order (as de
fined in section 609(a)(2)(A»;

(S)'by the Secretary, or by an employer or other person referred to in section 101(f)(1),
(A) to enjoin any act or practice which violates subsection (t) of section 101, or (B) to ob
tain appropriate equitable relief (i) to redress such violation or (ii) to enforce such subsec
tion; or

(9) in the event that the purchase of an insurance contract or insurance annuity in con
nection with termination of an individual's status as a participant covered under a pension
plan with respect to all or any portion of the participant's pension benefit under such plan
constitutes a violation of part 4 of this title or the terms of the plan, by the Secretary, by any
individual who was a participant or beneficiary at the time of the alleged violation, or by a
fiduciary, to obtain appropriate relief, including the posting of security if necessary, to as
sure receipt by the participant or beneficiary of the amounts provided or to be provided by
such insurance contract or annuity, plus reasonable prejudgment interest on such amounts.

***
(c)(l) Any administrator (A) ~o fails to meet the requirements Qfpara~IalJb. (1) or (4) of

section 606 or section 101(e)(1) with respect to a participant or beneficiary, or (B) who fails or
refuses to comply with a request for any information which such administrator is required by this
title to furnish to a participant or beneficiary (unless such failure or refusal results from matters
reasonably beyond the control of the administrator) by mailing the material requested to the last
known address of the requesting participant or beneficiary l\'ithin 30 days after such request may
in the court's discretion be personally liable to such participant or beneficiary in the amount of
l!P to $100 a day from the date of such failure or refusal. and the court may in its discretion order
such other relief as it deems proper. For purposes of this paragraph, each violation described in
subparagraph (A) with respect to any single participant, and each violation described in subpara
graph (B) with respect to any single participant or beneficiary, shall be treated as a separate vio
lation.

(2) The Secretary may assess a civil penalty against any plan administrator of up to
$1,000 a day from the date of such plan administrator's failure or refusal to file the annual
report required to be filed with the Secretary under section 101(b)(4). For purposes of this
paragraph, an annual report that has been rejected under section 104(a)(4) for failure to pro
vide material information shall not be treated as having been filed with the Secretary.

(3) Any employer maintaining a plan who fails to meet the notice requirement of sec
tion l01(d) with respect to any participant or beneficiary or who fails to meet the require:..
ments of section 10l(e)(2) with respect to any person may in the court's discretion be liable
to such participant or beneficiary or to such person in the amount of up to $100 a day from
the date of such failure, and the court may in its discretion order such other relief as it deems
proper.

(4) The Secretary may assess a civil penalty of not more than $1,000 for each violation
by any person of section 101(f)( l).
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(A) the unpaid contributions,

(B) interest on the unpaid contributions,

(C) an amount equal to the greater of-

ERISA§ 502(c)

(5) The Secretary may assess a civil penalty against any person of up to $1,000 a day
from the date of the person's failure or refusal to file the information required to be filed by
such person with the Secretary under regulations prescribed pursuant to section IOl(g).

(6) If, within 30 days of a request by the Secretary to a plan administrator for docu
ments under section 104(a)(6), the plan administrator fails to furnish the material requested
to the Secretary, the Secretary may assess a civil penalty against the plan administrator ofup
to $100 a day from the date of such failure (but in no event in excess of $1,000 per request).
No penalty shall be imposed under this paragraph for any failure resulting from matters rea
sonably beyond the control of the plan administrator.

(7) The Secretary and the Secretary of Health and Human Services shall Dlaintain such
ongoing consultation as may be necessary and appropriate to coordinate enforcement under
this subsection with enforcement under section 1144(c)(8) of the Social Security Act.

(d)(1) An employee benefit plan may sue or be sued under this title as an entity. Service of
summons, subpoena, or other legal process of a court upon a trustee or an administrator of an
employee benefit plan in his capacity as such shall constitute service upon the employee benefit
plan. In a case where a plan has not designated in the summary plan description of the plan an
individual as agent for the service of legal process, service upon the Secretary shall constitute
such service. The Secretary, not la~er than 15 days after receipt of service under the preceding
sentence, shall notify the administrator or any trustee of the plan of receipt of such service.

(2) Any money judgment under this title against an employee benefit plan shall be en
forceable only against the plan as an entity and shall not be enforceable against any other
person 1.Ulless liability against such person is established in his individual capacity under this
title.

(e)(1) Except for actions under subsection (a)(1)(B) of this section, the district courts of the
United States shall have exclusive jurisdiction of civil actions under this title brought by the Sec
retary or by a participant, beneficiary, fiduciary, or any person referred to in section 101(f)(1).
''State courts of competent jurisdiction and district courts of the United States shall have concur
"rent jurisdiction of actions under panlgraphs (1 )(B) and (7) of subsection (a) of this section.

(2) Where an action under this title is brought in a district court of the United States, it
may be brought in the district where the plan is administered, where the breach took place,
or where a defendant resides or may be found, and process may be served in any other dis
trict where a defendant resides or may be found.

(1) The district courts of the United States shall have jurisdiction, without respect to the
amount in controversy or the citizenship of the parties, to grant the relief provided for in subsec
tion (a) of this section in any action.

<\
(g)(1) In any action under this title (other than an action described in paragraph (2» by a

participant, beneficiary, or fiduciary, the court in its discretion may allow a reasonable attorney's
fee and costs of action to either party.

(2) In any action under this title by a fiduciary for or on behalf of a plan to enforce sec
tion 515 in which a judgment in favor of the plan is awarded, the court shall award the
plan-
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(i) interest on the unpaid contributions, or

(ii) liquidated damages provided for under the plan in an amount not in excess
of 20 percent (or such higher percentage as may be permitted under Federal or
State law) of the amount determined by the court under subparagraph (A),

(D) reasonable attonleyfs fees and costs of the action, to be paid by the defendant,
and

(E) such other legal or equitable relief as the court deems appropriate.

For purposes of this paragraph, interest on unpaid contributions shall be determined by us
ing the rate provided under the plan, or, if none, the rate prescribed under section 6621 of
the Internal Revenue Code of 1986.

(h) A copy of the complaint in any action under this title by a participant, beneficiary, or fi
duciary (other than an action brought by one or more participants or beneficiaries under subsec
tion (a)(1)(B) which is solely for the purpose of recovering benefits due such participants under
the terms of the plan) shall be served upon the Secretary and the Secretary of the Treasury by
certified mail. Either Secretary shall have the right in his discretion to intervene in any action,
except that the Secretary of the Treasury may not intervene in any action under part 4 of this
subtitle. If the Secretary brings an action under subsection (a) on behalf of a participant or bene
ficiary, he shall notify the Secretary of the Treasury.

(i) In the case of a transaction prohibited by section 406 by a party in interest with respect to
a plan to which this part applies, the Secretary may assess a civil penalty against such party in
interest. The amount of such penalty may not exceed 5 percent of the amount involved in each
such transaction (as defined in section 4975(f)(4) of the Internal Revenue Code of 1986) for each
year or part thereof during which the prohibited transaction continues, except that, if the transac
tion is not corrected (in such manner as the Secretary shall prescribe in regulations which shall
be consistent with section 4975(t)(5) of such Code) within 90 days after notice from the Secre
tary (or such longer period as the Secretary may permit), such penalty may be in an amount not
more than 100 percent of the amount involved. This subsection shall not apply to a transaction
with respect to a plan described in section 4975{e)(1) of such Code.

(j) In all civil actions under this title, attorneys appointed by the Secretary may represent the
Secretary (except as provided in section 518(a) of title 28), but all such litigation shall be subject
to the direction and control of the Attorney General.

(k) Suits by an adn1inistrator, fiduciary, participant, or beneficiary of an employee benefit
plan to review a final order of the Secretary, to restrain the Secretary from taking any action con
trary to the provisions of this Act, or to compel him to take action required under this Act, may
be brought in the district court of the United States for the district where the plan has its princi
pal office, or in the United States District Court for the District of Columbia.

(1)(1) In the case of-

(A) any breach of fiduciary responsibility under (or other violation of) part 4 by a
fiduciary, or

(B) any knowing participation in such a breach or violation by any other person,

the Secretary shall assess a civil penalty against such fiduciary or other person in an amount
equal to 20 percent of the applicable recovery amount.

§ 502(1)ERISA
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§ 503. Claims procedure (§ 1133)

In accordance with regulations of the Secretary, every employee benefit plan shall-

(1) provide adequate notice in writing to any participant or beneficiary whose claim for
benefits under the plan has been denied, setting forth the specific reasons for such denial,
written in a mamler calculated to be understood by the participant, and

(2) afford a reasonable opportunity to any participant whose claim for benefits has been
denied for a full and fair review by the appropriate named fiduciary of the decision denying
the claim.

§ 504. Investigative authority (§ 1134)

(a) The Secretary shall have the power, in order to determine whether any person has vio
lated or is about to violate any provision of this title or any regulation or order thereunder·-

(1) to make an investigation, and in connection therewith to require the submission of
reports, books, and records, and the filing of data in support of any information required to
be filed with the Secretary under this title, and

(2) to enter such places, inspect such books and records and question such persons as he
may deem necessary to enable him to determine the facts relative to such investigation, ifhe
has reasonable cause to believe there may exist a violation of this title or any rule or regula
tion issued thereunder or if the entry is pursuant to an agreement with the plan.

The Secretary may make available to any person actually affected by any matter which is the
subject of an investigation under this section, and to any department or agency of the United

ERISA

(2) For purposes of paragraph (1), the term "applicable recovery amount" means any
amount which is recovered from a fiduciary or other person with respect to a breach or vio
lation described in paragraph (1)-

(A) pursuant to any settlement agreement with the Secretary, or

(B) ordered by a court to be paid by such fiduciary or other person to a plan or its
participants and beneficiaries in a judicial proceeding instituted by the Secretary under
subsection (a)(2) or (a)(5).

(3) The Secretary may, in the Secretary's sole discretion, waive or reduce the penalty
under paragraph (1) if the Secretary determines in writing that-

(A) the fiduciary or other person acted reasonably and in good faith, or

(B) it is reasonable to expect that the fiduciary or other person will not be able to
restore all losses to the plan (or to provide the relief ordered pursuant to subsection
(a)(9» without severe fmancial hardship unless such waiver or reduction is granted.

(4) The penalty imposed on a fiduciary or other person under this subsection with re
spect to any transaction shall be reduced by the amount of any penalty or tax imposed on
such fiduciary or other person with respect to such transaction under subsection (i) of this
section and section 4975 of the Internal Revenue Code of 1986.

(m) In the case of a distribution to a pension plan participant or beneficiary in violation of
section 206(e) by a plan fiduciary, the Secretary shall assess a penalty against such fiduciary in
an amount equal to the value of the distribution. Such penalty shall not exceed $10,000 for each
such distribution.

§ 502(1)
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