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THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ALABAMA 

MIDDLE DIVISION 
 
WENDELL GILLEY,   ) 
      ) 
 Plaintiff,    ) 
      ) 
v.      )   Case No. CV 04-PT-0562-M 
      ) 
MONSANTO COMPANY, ET AL., ) 
      ) 
 Defendants.    ) 

 
DEFENDANTS’ RESPONSE TO PLAINTIFF’S 

MOTION FOR SANCTIONS 
 

 Plaintiff’s motion for sanctions is unsupported by the facts and should be 

denied. The serious and scurrilous accusations of misconduct by Defendants and 

their counsel should themselves be the basis for an award of fees and costs against 

Plaintiff’s counsel, who has been admonished in this case and others about such 

irresponsible conduct. 

 The heart of Plaintiff’s motion is the assertion that Defendants allowed a 

non-party — Solutia, Inc. (“Solutia”) — to shred documents.  There are more than 

a few problems with this unsupported assertion: 

 First, Solutia, Inc. (“Solutia”) and Monsanto Company, Inc. (“Monsanto”) 

are separate corporations and are not affiliated companies.  The excerpts of two 

documents proffered by Plaintiff regarding Solutia and Monsanto in fact 
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demonstrate their corporate separateness (Doc. 170-4 p. 2 and Doc. 170-5 p. 1 

(each explaining that Solutia was spun off from Monsanto on September 1, 1997, 

resulting in two separate publicly-traded organizations)).  Neither document 

confers on Monsanto an obligation to demand documents requested by a party in 

discovery nor a right to control Solutia’s electronic archiving of records (Doc. 170-

4 p. 4 (allowing Monsanto only “reasonable access and duplicating rights during 

normal business hours… relating to [Monsanto] or its businesses… its 

Liabilities… or the Other Agreements… insofar as such access is reasonably 

requested by [Monsanto]…”); Doc. 170-5 pp. 14-15 (providing that Solutia would 

share information that Monsanto “reasonably request[s] to enable it to administer 

its employee benefit plans and programs,” but only at Monsanto’s expense and 

during normal business hours)).1   

 In any event, Defendants did request Mr. Gilley’s employment records and 

other documents relevant to his claim and have produced in discovery all such 

documents.  (Order dated 5/20/05 (denying relevant part of Plaintiff’s motion to 

compel on grounds that Defendants certified that they had already produced all 

documents they had been able to locate), Heptinstall Doc. 31 (Defendants’ 

                                                           
1 Neither of these documents makes it any easier for Defendants to obtain documents from 
Solutia than it is for Plaintiff to do so.  If Plaintiff’s counsel thinks Solutia has documents that it 
has not produced, she should follow up with Solutia.  Indeed, Plaintiff’s lack of diligence in 
pursuing the matter with Solutia – more than a year after allegedly learning that critical 
documents were slated for destruction – demonstrates the trumped-up nature of this entire 
motion. 
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response to motion to compel)).  This is not the first time Plaintiff has raised a 

complaint regarding Solutia.  In February of 2007, this Court denied Plaintiff’s 

motion to enjoin Solutia from destroying documents without serving Solutia 

(Heptinstall Doc. #36).  Defendants cannot be sanctioned for conduct they did not 

control and in no way arranged. 

 Second, Plaintiff provides no factual support for the wild accusation of 

Defendants’ complicity in Solutia’s conduct.  Plaintiff asserts, “Obviously the Law 

Department gave its specific authorization for the documents to be shredded.  The 

Law Department authorized the shredding of these documents when the appeal in 

the instant case was perfected”2  (Gilley Doc. 107 p. 6). Whose law department 

authorized this conduct?  Where is the evidence Monsanto authorized any 

shredding?  This leap is incredible when confronted with Plaintiff’s counsel’s own 

affidavit that any shredding was the sole idea and at the sole direction of Solutia’s 

human resources manager (Doc. 170, Ex. 2, ¶¶5-16).3   

                                                           
2 Plaintiff’s Motion for Sanctions contains a footnote marker at the end of this statement, 
but no corresponding footnote is present in the footer of the brief. 
 
3 The Court noted this statement in Plaintiff’s counsel’s affidavit when it denied the 
motion for preliminary injunction last year (Heptinstall Doc. 36).  Indeed, this entire 
episode appears to be nothing more than the product of a fevered imagination.  
Undersigned’s understanding of the events in Decatur are that plaintiff’s counsel showed 
up to review documents in the Heptinstall case, and was told that some documents were 
in the process of being converted from hard copies to electronic copies as part of 
Solutia’s archiving of older documents.  We note for the Court, however, that we have no 
first-hand information since we were not present during Plaintiff’s counsel’s site visit and 
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 Third,  Defendants have fully complied with this Court’s February 19, 2008 

Order.  That Order required that “[t]o the extent defendant, through its successor 

entity, has access to any documents previously requested by plaintiff, defendant 

remains under an obligation to supplement that discovery”  (Gilley Doc. 161).  

Defendants have, in fact, produced to Plaintiff all of the documents previously 

requested by Plaintiff and to which Defendants have access.  Defendants have no 

files from Solutia that were imaged during Solutia’s electronic archiving of 

documents. Indeed, the only additional Solutia documents in Defendants’ 

possession are electronic copies of documents provided by Solutia to Plaintiffs’ 

counsel.  And these required substantial effort to obtain.  Neither Defendants nor 

their counsel were present when Plaintiff’s counsel and her husband inspected and 

copied documents and files from Solutia in Decatur. Defendants’ counsel 

repeatedly requested from Plaintiff’s counsel copies of the documents she obtained 

during her visit to Decatur, but she refused to respond to the requests.  Defendants’ 

counsel was forced to send an employee to Solutia’s facility to obtain a duplicate 

of the set of materials provided to Plaintiffs’ counsel. 

 Fourth, Plaintiff has failed to comply with the Court’s requirements for 

raising discovery disputes — much less assessing sanctions.  This Court has 

                                                                                                                                                                             
that our understanding is based on subsequent communications between Plaintiff’s 
counsel and Solutia.     
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previously admonished Plaintiff’s counsel as to the ground rules for raising 

discovery complaints:   

Plaintiffs’ counsel must set forth in separately number paragraphs the 
precise discovery requests that were propounded, state any objections 
that were interposed or the extent of noncompliance, and summarize 
the reasons why the objections were interposed or the extent of 
noncompliance, and summarize the reasons why the objections are 
due to be overruled.  Where possible, legal authority should be cited.  
These may sound like stringent requirements, but, to use an old 
phrase, this court has never bought a pig in a poke.  In other words, 
the court does not intend to broadly compel responses to discovery 
requests without actually seeing the requests and familiarizing itself 
with the reasons for the failure to comply in the first place.  
(Heptinstall Doc. 37, p. 6, footnote 14).    

Plaintiff has not heeded this directive, and once again makes only vague 

allegations of insufficient responses to discovery in his motion for sanctions.  

Notably, Plaintiff has failed to identify even a single document relevant to this case 

that has been withheld or destroyed, the only information provided by Plaintiff 

shows that the documents at issue relate not to Mr. Gilley but to other employees.  

While Plaintiff’s recent summary judgment motion is written as though this case is 

a class action, class certification has been denied twice and the case has been and 

continues to be an individual claim.  Plaintiff’s prior motions to compel class-wide 

discovery in Gilley and Heptinstall were twice denied by this Court (Heptinstall 

Doc. 37) and by Magistrate Davis (Order of 5/20/2005). 
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 Plaintiff’s counsel’s failure is even more troubling in light of other instances 

when unfounded and unsupported accusations were raised.  In August of last year, 

Judge Proctor provided the following instruction to Plaintiff’s counsel in another 

case: 

The other arguments made by Plaintiff in his motion do not even 
deserve a footnote response. One final matter does warrant mention, 
however. The court is troubled by the tone and baseless suggestions in 
the motion, including bald assertions such as the court was eager to 
find in favor of Defendant and manipulated its application of Rule 56 
to do so. The undersigned can assure all attorneys and litigants who 
appear before him that his only goal is to "get it right." The court 
believes it did just that here. In light of the inappropriate arguments 
contained in her motion, the court believes Plaintiff's counsel may 
benefit from a review of the oath she took upon admission to this 
court, which is attached hereto for her convenience. 
 

Kilpatrick v. Tyson Foods, Inc., Case No. 4:06-CV-1529-RDP (N. D. Ala, August 

8, 2007) (attached hereto as Exhibit 1). 

CONCLUSION 

Plaintiff’s Motion for Sanctions is nothing more than wild accusations 

unsupported by any shred of evidence.  Defendants’ counsel understand and 

respect their duties to the judicial process and each Court in which they appear and 

will continue to do so long after these cases are concluded.  Plaintiff’s Motion for 

Sanctions is due to be denied.  The Court should also award Defendants the fees 

and costs necessitated by the instant motion under Rule 37(a)(5), Fed. R. Civ. P., 

based on the prior pattern of conduct.   
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      Respectfully submitted,  
 

By   /s/  Darci F. Madden   
Jeffrey S. Russell  
Darci F. Madden 
Bryan Cave LLP 
One Metropolitan Square 
211 N. Broadway, Suite 3600 
St. Louis, Missouri  63102 
(314) 259-2000 
(314) 259-2020 (facsimile) 
  
William J. Baxley 
Joel E. Dillard 
Donald R. James, Jr. 
Baxley, Dillard, Dauphin, 
McKnight & Barclift 
2008 Third Avenue South 
Birmingham, Alabama  35233 
(205) 271-1100 (telephone) 
(205) 271-1108 (facsimile) 
 
 
Attorneys for Defendants 
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CERTIFICATE OF SERVICE 
 

I certify that a copy of the foregoing was filed electronically on the 

31st day of March, 2008 with the Clerk of the Court to be served by 

operation of the Court’s electronic filing system upon Elisa Rives, 103 

Ringold Plaza, 2208 Ringold Street, Guntersville, Alabama 35976 

 

     By /s/ Darci F. Madden    
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Although the court believes that the motion is due to be denied summarily, it nevertheless1

will take this opportunity to address some of the issues raised in Plaintiff's motion.  First, Plaintiff
complains that the court erred in stating that "[p]laintiff has put forth no evidence to convince this
court that Tyson did not hold a good faith belief that he was a substandard employee and that
this—not discriminatory animus—was the reason for his termination."  (Doc. # 29 at p. 5 (quoting
Doc. # 25 at p. 21)).  The court simply determined that Plaintiff has failed to put forth substantial
evidence of a genuine issue of material fact that would suggest that Defendant's legitimate proffered
reasons for Plaintiff's termination were mere pretext for discrimination.  Moreover, the court reminds
Plaintiff that to raise an inference of pretext, a plaintiff must introduce "significantly probative
evidence."  Brooks v. County Comm'n of Jefferson County, Ala., 446 F.3d 1160, 1163 (11th Cir.
2006).  The evidence must meet the employer's proffered reason "head on and rebut it."  Chapman
v. AI Transport, 229 F.3d 1012, 1030 (11th Cir. 2000).  "A reason is not pretext for discrimination
'unless it is shown both that the reason was false, and that discrimination was the real reason.'"
Brooks, 446 F.3d at 1163 (internal citations omitted) (emphasis added).  To show falsity, Plaintiff
must show that Defendant's reasons suffer "such weaknesses, implausibilities, inconsistencies,
incoherences, or contradictions" that "a reasonable factfinder would find them unworthy of
credence."  Combs v. Plantation Patterns, 106 F.3d 1519, 1528 (11th Cir. 1997) (citation and

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA

MIDDLE DIVISION

EUGENE A. KILPATRICK,

Plaintiff,

v.

TYSON FOODS, INC., d/b/a TYSON
FARMS, INC.,

Defendant.

}
}
}
}
}
}
}
}
}
}

Case No.:  4:06-CV-1529-RDP

ORDER

Pending before the court is Plaintiff's Motion to Alter, Amend and Vacate Judgment of July

23, 2007 (Doc. # 28) and accompanying memorandum of law, filed on August 2, 2007.  The court

granted Defendant's Motion for Summary Judgment on July 23, 2007.  (Docs. # 25 & 26).  The court

has thoroughly reviewed the motion and memorandum and finds no basis for altering its earlier

ruling.   Accordingly, the motion (Doc. # 28) is DENIED. 1
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quotation omitted).  Simply put, Plaintiff did not put forth such significantly probative evidence.
Second, Plaintiff accuses Defendant of manufacturing nondiscriminatory reasons for his

discharge and continually switching its explanation of why Plaintiff was performing poorly at the
workplace.  (Doc. # 29 at p. 13).  What Plaintiff fails to understand, however, is that Defendant has
consistently asserted that Plaintiff was terminated for poor job performance, although it has at
various times given different examples of why it concluded his performance was substandard,
ranging from issues with the truck drivers, to not responding to supervisors, to problems with feed
outages, to failure to provide a requested plan of action.  However, all of these examples are
indicative of poor job performance and the court finds the different examples offered by Defendant
are in no way inconsistent so as to suggest pretext.

The other arguments made by Plaintiff in his motion do not even deserve a footnote response.
One final matter does warrant mention, however.  The court is troubled by the tone and baseless
suggestions in the motion, including bald assertions such as the court was eager to find in favor of
Defendant and manipulated its application of Rule 56 to do so.  The undersigned can assure all
attorneys and litigants who appear before him that his only goal is to "get it right."  The court
believes it did just that here.  In light of the inappropriate arguments contained in her motion, the
court believes Plaintiff's counsel may benefit from a review of the oath she took upon admission to
this court, which is attached hereto for her convenience. 

2

DONE and ORDERED this       8th            day of August, 2007.

___________________________________
R. DAVID PROCTOR
UNITED STATES DISTRICT JUDGE 
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OATH TO ATTORNEY ON ADMISSION

I do solemnly swear or affirm that I will support the Constitution of the United States of
America; I will maintain the respect due courts of justice and judicial officers; I will not counsel or
maintain any suit or proceeding which shall appear to me to be unjust, nor any defense except such
as I believe to be honestly debatable under the law of the land; I will employ for the purpose of
maintaining the causes confided to me such means only as are consistent with trust and honor, and
will never seek to mislead the judge or jury by any artifice or false statement of fact or law; I will
maintain the confidence and preserve inviolate the secrets of my clients, and will accept no
compensation in connection with their business except from them or with their knowledge and
approval; I will abstain from all offensive conduct and will advance no fact prejudicial to the honor
or reputation of a party or witness, unless required by the justice of the cause with which I am
charged; and I will never reject for any consideration personal to myself the cause of the defenseless
or oppressed, or delay any person's cause for lucre or malice.

____________________________________
(Signature)
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