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RESPONSE TO PLAINTIFF’ STATEMENT OF FACTS 

 COMMON DEFECTS 

 Plaintiff has submitted a statement of “facts” that fails to comply with the 

Court’s February 19, 2008.  In the interests of brevity, Defendants group together 

below a number of defective paragraphs that give rise to common responses: 

 A. Paragraphs in the “Facts” Offering Legal Conclusions  

 Paragraphs 6, 7, 45-49, 89, 102-104, 128, 137, and 146 are all statements of 

law (mostly erroneous).    

 B. “Facts” Relating to Defendants’ IRS Filings 

 Many of the paragraphs relate to Defendants’ Internal Revenue Service 

filings (namely, paragraphs 37- 39, 44, 50-52, 54, 56, 58-60, 72-82, 104, 128).  

These submissions are irrelevant to the questions before the Court, which are:  (1) 

whether Gilley qualifies for a pension under the terms of the governing Plan (a 

question already answered by the Eleventh Circuit), (2) whether Defendants are 

estopped from denying him a pension based on statements made in connection 

with the plant closing, (3) whether Defendants improperly failed to provide copies 

of Plan documents to Gilley, and (4) whether Defendants violated a legal 

obligation to Gilley by closing the plant where he worked.  As explained in the 

argument section below, IRS filings cannot alter or amend an ERISA plan. 
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 C. Citations to Documents Created by Plaintiff’s Counsel Are Not  
  Evidence 
 
 Plaintiff asserts that certain individuals are not listed on IRS filings but 

should have been.  The cited documents are not admissible evidence but, rather, 

lists created by Plaintiff’s counsel (See Exh. V (list titled “Non-Exempt Sand 

Mountain Plant Employees Hired Prior to July 31, 1972 Not Listed on Monsanto 

Company Salaried Employees’ Pension Plan Form 5500 for 1980, 1981, 1982), 

Exh. X (list titled “Nonexempt Participants With a Known Separated Deferred 

Vested Benefit Not Listed on Form 5500s”), Exh. X-1 (“Exempt Sand Mountain 

Plan Employees Who Were Reported on Schedule SSA Form 5500 for 1980, 1981 

and 1982”), Exh. X-2 (“Sand Mountain Employees Not Listed On Any Schedule 

SSA Form 5500”)).  Nor has Plaintiff laid a foundation for the underlying 

information such that these lists could be admitted as summaries.  See Fed. R. 

Evid. 1006. These exhibits are inadmissible under any number of evidentiary rules.  

Fed. R. Evid. 104, 402, 802, 901. All factual assertions that are based on these 

exhibits must be disregarded, and the exhibits should be stricken from the record. 

 D. Previously Undisclosed Evidence 

 Three years after the discovery deadline (see Doc. No. 30), Plaintiff submits 

newly-created affidavits from witnesses who were never disclosed in discovery 

(namely, Ms. Dennis Womack, Ms. Eunice Straw, and Mr. Kenneth Mitchell). 

Such affidavits should be stricken.   
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PARAGRAPH-BY-PARAGRAPH RESPONSE TO PLAINTIFFS’ “FACTS” 

1. Admit.   

2. Defendants admit that Monsanto maintained a defined benefit plan that has 

been amended and restated.  The remainder of Plaintiff’s paragraph 2 is 

incomprehensible, irrelevant and unsupported by the cited exhibits. 

3-4. Admit.   

5. Not a legal conclusion, rather than a fact. 

6. Not a legal conclusion, rather than a fact. 

7-9. Admit.   

10. Admit that the 1976 Plan uses a defined term, “Hours of Service,” and that 

the Plan effective on January 1, 1976 was the first plan to be governed by ERISA.  

29 U.S.C. § 1031. 

11. Defendants admit that paragraph 11 quotes a portion of the 1976 Plan’s 

definition of “Hours of Service.”  The full definition, however, states that Hours of 

Service “may be computed and recorded under the ‘elapsed time’ regulations if the 

Employer so elects.”  Plf. Exh. 5 (Tab 6) at § 18.5.  Prior to the adoption of the 95-

Hour Rule in 1979, Monsanto used the elapsed time method to calculate Hours of 

Service, because of the administrative difficulties involved in tracking actual hours 
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for each employee.  Apdx 56 at 293:9-295:15; June 28, 2007 Order of the Eleventh 

Circuit (“Order”) at 3-4. 

12. Paragraph 12 contains an incomplete definition of “Hours of Service.”  The 

Plan specifies that Hours of Service may also be computed and recorded using the 

elapsed time method. Plf. Exh. 5 (Tab 6) at § 18.5. 

13. Paragraph 13 inaccurately paraphrases the excerpt of the Summary Plan 

Description (“SPD”).  Plf. Exh. 2 (Tab 4) at 41.   Moreover, the SPD is just that – a 

summary – and it does not govern the administration of the Plan and provision of 

benefits to participants, rather, the Plan does.  Plf. Exh. 5 (Tab 6) §1.1;  Appendix 

attached to Defendants’ Motion for Summary Judgment (“Def. Apdx.”) 4 § 1.1. 

14. Admit. 

15. Not a fact but a legal conclusion. 

16. Defendants admit that the SPD contains the language cited in the text of 

paragraph 16, but deny that there is any factual basis for the footnote.    

17. Admit. 

18. Deny.  One of Gilley’s co-workers, Johnny Boozer, kept a copy of the 1976 

SPD that reflects that it was mailed out on July 26, 1976. Apdx 60; Apdx 61 at 
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25:19-27:19. The remainder of paragraph 18 states legal conclusions, rather than 

facts. 

19. The record does not support paragraph 19.  In addition to lacking evidentiary 

foundation, neither document references a “January 13, 1981” date. 

20. The record does not support paragraph 20.  In addition to lacking evidentiary 

foundation, the documents do not recount how the alleged meetings were 

conducted. 

21. Defendants admit that production ceased at Sand Mountain in or around 

February 1981, but state that certain employees (including Gilley) continued to 

work there for sometime thereafter. E.g., Paragraph 1 above. 

22. Admit. 

23. Deny.  No such document has been produced by any witness, and searches 

of company records have revealed no such document. The only document of the 

type described that has been located (in the records of Mr. Gilley’s co-worker, 

Johnny Boozer) made only one statement with regard to pension benefits:  that 

pension service would continue to accrue during the period of layoff but not more 

than one year.  Plf Exh. D-1.  In depositions, witnesses have offered conflicting 

descriptions of documents but none support the purported fact being asserted.  In 
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addition, the cited affidavits are from individuals who, despite years of discovery 

and a discovery cut-off, were never disclosed by plaintiff.  Such affidavits are also 

inadmissible hearsay and lack any evidentiary foundation.  Fed. R. Evid.  104, 402, 

802, 901.   

24. Defendants deny paragraph 24.  There is no evidence of any intent to 

eliminate solely lower-level employees nor any evidence of differential treatment 

among employees.  The cited exhibits lack evidentiary foundation and, in any 

event, refer merely to certain employees being laid off. 

25. Defendants deny paragraph 25 as stated.  Mr. Gilley was placed on lay-off 

status in 1981.  As a result, he continued to be eligible for recall to employment 

and continued to earn service time for up to 12 months under the pension plan.  

Def. Apdx 4 § 17.5(h)(i). How other employees were treated is irrelevant to this 

individual action, as well as unsupported by the cited unauthenticated documents, 

which state only that certain unidentified employees would be placed on layoff 

status for “up to three years.” 

26. Defendants admit that the plant was closed and that employees were 

eventually terminated, but deny all remaining assertions.  The cited exhibit lacks 

evidentiary foundation, and states merely that certain unidentified employees 

would be losing their jobs.   
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27. Defendants deny paragraph 27.  The cited exhibit lacks evidentiary 

foundation and, in any event, states merely that unidentified employees might have 

the opportunity to be placed in another position.   

28. Defendants deny paragraph 28.  As the Eleventh Circuit held, the 1981 Plan 

was in place at the time of the closure. Order at 17-20. Moreover, Plaintiff 

admitted in his statement of facts that the 1981 Plan was approved by the Board of 

Directors, effective January 1, 1981.  Def. Apdx 4 § 1.5.  Plf. Ex. H. The Sand 

Mountain plant did not cease production until February of 1981, with Mr. Gilley 

working until March 31, 1981.  See paragraphs 1, 21 above.   

29.-30. Defendants deny paragraphs 29 and 30 as stated.  The record shows 

no uniform promise of vested benefits and instead reveals a variety of 

recollections, or nothing at all.  One of Mr. Gilley’s witnesses remembers a 

“rumor” that employees would be credited with a “grace period” so they would 

reach the vesting threshold.  Apdx 90-91.  He could not remember specifics, heard 

the “rumor” from a co-worker rather than a superior, and believed that the “grace 

period” was between 16 and 18 months (id.).   Another witness recalled that the 

“original crew” of employees hired in November of 1971 was promised vesting.  

Apdx 103 (88:16-90:16).  Yet another believes he was advised that employees with 

“nine plus months” service would be given sufficient additional credit to become 
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vested.  Apdx 124.  Only two of Plaintiff’s witnesses attach any significance to 

“September 1972.”  One testified that he came to understand that those hired 

before September 1, 1972 would be vested, but he does not remember who 

communicated this, how it was communicated, when it was communicated, or 

exactly what was communicated.  Apdx. 140-41.  Another recalls a  “cutoff date” 

of “somewhere around September of 1972” but could provide little further detail. 

Apdx 175.  Mr. Gilley himself has various versions of the purported “promise.”  

Before the lawsuit began, he was claiming that he got special vesting treatment 

because he worked for about a month after production ended in 1981 to help close 

the plant.  Apdx 198.  Moreover, oral statements cannot amend plan terms.  See 

Nachwalter v. Christie, 805 F.2d 956, 960 (11th Cir. 1986) (no claim for 

promissory estoppel under ERISA in cases involving purported oral amendments 

to or modifications of ERISA plans) 

31. Deny.  The cited testimony does not refer to pension eligibility, but rather to 

the availability of records reflecting how many hours Mr. Gilley worked in 1972. 

32. Deny.  Witnesses gave conflicting accounts (See paragraphs 29 and 30 

above), and no such document has been produced.  Indeed, the only document that 

appears to meet Gilley’s description provides no guarantee of vesting and states 
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that employees would be credited with no more than one year of service during 

layoff.  Plf. Exh. D-1. 

33. Defendants admit that the Board of Directors approved the shutdown on 

January 23, 1981, and deny the remaining contentions as unsupported.   

34. Deny.   The Board of Directors adopted the 1981 Plan, effective January 1, 

1981, at the January 23, 1981 Board Meeting.  Plf. Exh. H. 

35. Defendants deny paragraph 35.  The Board “approve[d] in principle and 

adopt[ed]” the 1981 Plan at the January 23, 1981 meeting. See paragraph 34 

above. There is no support for the remaining assertions. See Argument section B 

below. 

36. Defendants deny paragraph 36 as stated.  An ERISA plan can be amended 

only according to its provisions for amendment.  29 U.S.C. § 1102(b)(3). 

37. Defendants admit that the cited portion of a sentence appears in a December 

1982 IRS filing, but deny that the partially reproduced amendment has any 

relevance here.  The cited amendment occurred after Mr. Gilley’s termination, has 

never been at issue and has nothing to do with this case. 

38. Admit. 
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39. Deny.  This is not a fact but rather an erroneous assertion regarding the 

discovery record in this case. No motions to compel are pending and the Court has 

never granted a motion to compel as to this irrelevant material. 

40. Not a fact but a legal conclusion. 

41. Defendants admit that Mr. Gilley was placed on layoff status in 1981, and 

deny the remaining assertions as unsupported.    

42. Deny.  The Plan provides that employees may receive Vesting Service for up 

to twelve months. Def. Apdx 4 § 17.5(h)(i). 

43. Deny. The cited document is one of the unauthenticated documents found by 

counsel in the old plant building years after it was sold by Defendants and lacks 

evidentiary foundation. Moreover, none of the cited sources support Plaintiff’s 

assertion.  In any event, the Plan only allows participants to be credited with up to 

a year of Vesting Service while on lay-off status, making this irrelevant to 

Plaintiff’s claims. 

44. Defendants admit that an Annual Return was filed for the 1981 Plan on July 

27, 1982. 

45-49. Not facts but legal conclusions. 
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50-52. Deny.  Plaintiff’s statement lacks evidentiary support.  Moreover, the 

cited Exhs. X and X-1 are not competent evidence, but rather are lists created by 

Plaintiff’s counsel.  

53. Unable to admit or deny.  This is not a fact but rather an assertion regarding 

discovery matters concerning a third party. 

54. Unable to admit or deny because the assertion is incomprehensible. 

55. Unable to admit or deny.  The assertion is irrelevant to Mr. Gilley’s claim 

for benefits and cites for support handwritten lists created by plaintiff’s counsel. 

56. Unable to admit or deny.  The assertion is irrelevant to Mr. Gilley’s claim 

for benefits and cites for support handwritten lists created by plaintiff’s counsel. 

57. Not a fact but a legal conclusion. 

58-71. Unable to admit or deny.  This assertion is irrelevant to Mr. Gilley’s 

claim for benefits and cites for support materials previously undisclosed despite 

years of discovery and a discovery cut-off (namely, affidavits from previously 

undisclosed witnesses Mitchell, Womack, and Strawn and lists created by 

Plaintiff’s counsel).  
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72. Deny.  Plaintiff mischaracterizes the cited document, which states that the 

“most recent amendment” (as of July 27, 1982) had been adopted on June 15, 

1982.  It  says nothing about the timing of the adoption of the Plan.   

73. Admit. 

74-77. Admit. 

78. Not a fact but a legal conclusion. 

79. Unable to admit or deny because the assertion is incomprehensible. 

80. Admit that an Annual Report was filed on July 27, 1981.  Unable to admit or 

deny the remainder because the assertion is incomprehensible. 

81. Admit that an Annual Report was filed on July 26, 1983.  Unable to admit or 

deny the remainder because the assertion is incomprehensible. 

82. Admit. 

83. Not a fact but a legal conclusion. 

84. Deny. The Eleventh Circuit held that the Plan was amended no later than 

January, 1981.  Order at 17. In addition,  Plaintiff admitted in response to Requests 

to Admit that the Plan was amended to include the 95-Hour Rule in 1979. Apdx 

203 ¶ 11. Moreover, the record shows that the 95-Hour Rule was adopted prior to 
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1981. (1980 conformed copy of the Plan). Defendants do not respond here to the 

legal conclusions that comprise the rest of paragraph 84. 

85. Not a fact but a legal conclusion. 

86. Not a fact but a legal conclusion. 

87. Defendants admit that the “Highlights” booklet – which devotes a single 

page to describing the pension program (“PENSION… at a glance”) – does not 

describe the 95-Hour Rule or numerous other details of the Plan that are fully 

described in the Plan itself, but deny that the description in an informal, non-plan 

document has any legal effect.  In fact, the document does not purport to describe 

how Vesting Service is calculated at all.   

88. Deny.  The citations do not support the assertion and show only certain 

participants do not have a specific recollection of receiving the SPD more than 

twenty years later.    

89. Not a fact but a legal conclusion. 

90. Deny.  The 1981 Plan was adopted long before Mr. Gilley terminated 

employment with Monsanto, as described in paragraphs 28, 84 above. 

91. Deny.  None of the cited authorities offer any information about what 

information Mr. Gilley was provided after he was placed on layoff status. 
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92. Unable to admit or deny. Plaintiff, however, fails to cite any evidence that 

these materials were collected from departing employees at  Sand Mountain, and 

the record shows that at least one witness (Johnny Boozer) retained such 

documents.  See paragraph 18 above.   

93. Deny.  This assertion is irrelevant to Mr. Gilley’s claim for benefits and cites 

materials that were never disclosed by plaintiff despite years of discovery and a 

discovery cut-off. 

94. Admit as to Mr. Gilley; unable to admit or deny as to others, which is 

irrelevant to Plaintiff’s claims. 

95. Deny.  This assertion is irrelevant to Mr. Gilley’s claim for benefits and cites 

materials that were never disclosed despite years of discovery. 

96. Unable to admit or deny because the term “resource center” is undefined, 

vague, and irrelevant. 

97-98.  Deny. The cited testimony does not support the assertion.   

99. Admit. 

100. Deny. Plaintiff’s assertion misstates Mr. Buettner’s testimony. Mr. Buettner 

testified that a determination is made as to whether a participant is vested at the 

time that they terminate employment with Monsanto.  Where a participant claims 
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to be entitled to pension benefits, the benefits center will make a calculation of the 

participant’s credited service upon receipt of the claim.  Apdx 216:25-217:14.   

101. Deny. Plaintiff misstates Brian Buettner’s testimony.  Pension benefit 

determinations are based on age and service, according to the terms of the plan.  

Apdx 214:24-215:12) . 

102. Not a fact but a legal conclusion. 

103. Not a fact but a legal conclusion. 

104. Deny.  This is irrelevant speculation about what plan administrators might 

do. 

105. Deny. This is irrelevant speculation about what plan administrators might 

do. 

106. Deny.  As Plaintiff admitted, he worked until March 31, 1981.  See 

paragraph 1 above).   He terminated his employment with Monsanto on February 

16, 1982.  Apdx 213:23-215:4.  The record dated September 27, 1982 was a record 

of an address change, not a record of Gilley’s termination.  Apdx 212:25-215:4.   

107. Mr. Gilley’s eligibility was not “revisited” (see paragraph 100 above).  

Defendants admit that Mr. Gilley earned less than 10 years of Vesting Service and 

therefore does not qualify for a pension.   
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108. Admit. 

109. Defendants admit that the Committee recommended denial of Gilley’s claim 

based on the terms of the 1981 Plan, but deny that the 1981 Plan was adopted after 

Gilley’s active employment ended.  See paragraphs 1, 21, 28 above (Gilley ceased 

active work on March 31, 1981; 1981 Plan was adopted on January 23, 1981, 

effective January 1, 1981). 

110. Defendants admit that the Committee referenced the 1971 Plan and deny the 

remaining assertions as unsupported.  The Committee refers to the September 24, 

1979 memo analyzing the way in which overtime hours should be treated under the 

95-Hour Rule contained in the amended 1976 Plan.  Plf. Exh. 36 at MON-01-

003779.  Moreover, under the express terms of the Plan, the controlling version of 

the Plan is the one in place at the time of cessation of employment.  Def. Apdx 4.  

111. Deny.  The 1976 Plan was considered (see paragraph 110 above), but the 

1981 Plan governed the claim, as it was the Plan that was in effect at the time of 

Gilley’s termination.  Def. Apdx 4 at §§ 1.1, 1.5; Order at  17. 

112. Deny.  The cited materials do not support Plaintiff’s assertion. Moroever, 

Plaintiff’s assertion appears calculated to question Mr. Buetter’s credibility, the 

very essence of a fact dispute on which summary judgment cannot be granted.  
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113. Admit. 

114. Admit. 

115. Denied as stated.  Both the 1976 Plan and the August 1980 conformed copy 

of the Plan were before the Court on the motion to dismiss.  Apdx 219:4-220:4. 

116. Not a fact but a misrepresentation regarding the record in this case. See 

paragraph 84 above.  

117. Not a fact but a misrepresentation of the record in this case.  Defendants 

characterized Plaintiff’s vague allegations as a claim for pension benefits under 

Section 502(a)(1)(B). 

118. Not a fact, but a mischaracterization of the record of this case.   

119. Not a fact.  The Eleventh Circuit opinion is a final order and the law of this 

case. 

120. Deny.  The Eleventh Circuit opinion is a final order and the law of this case. 

121. Not a fact.  The Eleventh Circuit opinion is a final order and the law of this 

case. 

122. Not a fact but a statement regarding the record in this case. 
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123. Not a fact but an unsupported and irresponsible accusation.  The Eleventh 

Circuit opinion is a final order and the law of this case.   

124-125. Deny.  See paragraphs 35, 84 above.   

126. Not a fact but a demonstration — at most — that these are disputed matters.  

Moreover, the citations refer to materials that were never disclosed by plaintiff 

despite years of discovery and a discovery cut-off.  See Docket (“Doc.”) No. 30.   

127. Not a fact but an unsupported slur against defense counsel. 

128. Deny.  The Eleventh Circuit opinion is a final order and the law of this case. 

129-133. Admit that Robert H. Heptinstall filed a claim for pension benefits.  

Deny the remaining characterizations of his claim as irrelevant, erroneous and 

unsupported. 

134. Admit. 

135. Admit that Solutia filed for bankruptcy in December 2003 and emerged from 

bankruptcy February 28, 2008.   

136. Not a fact but an assertion concerning third-party discovery which 

defendants are unable to admit or deny. 
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137. Not a fact but a legal conclusion.  Moreover, the assertion appears to relate 

to matters concerning a third party. 

138. Deny.  Section 5.3 of the Agreement provides access to information, subject 

to important limitations.  This provision is wholly irrelevant to the issues before 

the Court on Plaintiff’s motion. 

139-142. Not a fact but an assertion concerning third-party discovery which 

defendants are unable to admit or deny. 

143. Deny. The Eleventh Circuit held that Gilley had insufficient Vesting Service 

to be vested.  None of the cited evidence establishes that Plaintiff or anyone else 

was entitled to a pension “based on overtime policies and records in the company’s 

possession in 1981.”  To the contrary, the evidence is undisputed that Monsanto 

never used actual hours worked to calculate Vesting Service.  See paragraph 11 

above.  Moreover, Plaintiff’s theory that Gilley worked sufficient overtime to 

obtain a pension, even if Monsanto was forced to count actual hours, is contrary to 

the record and the Eleventh Circuit’s decision.  Order at 7-9, 17-20. 

144. Deny. The September 1982 date reflects the date of a change of address in 

Mr. Gilley’s personnel record. See paragraph 106 above.  Moreover, the Plan 

provides that a participant cannot accrue more than 12 months of Vesting Service 
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while on layoff.  Because Mr. Gilley could not earn Vesting Service into 

September of 1982, this contention is irrelevant to the claims.     

145-46. Deny. Order at 17-22.   

ADDITIONAL FACTS 

 Defendants have filed their own summary judgment motion and incorporate 

by reference the statement of undisputed material facts contained therein.  

INTRODUCTION 

 Plaintiff’s motion for summary judgment should be denied because it is 

based almost entirely on new claims and allegations that bear no relationship to the 

allegations of the Amended Complaint.  Controlling federal law bars the 

introduction of new claims through a motion for summary judgment.  But this is 

just the first of many reasons for denying the motion.  In addition to the attempt to 

introduce new and un-pleaded claims, the motion lacks evidentiary support for 

many of the supposed facts, contradicts plaintiff’s own pleadings and admissions 

on critical facts, and disregards the final and dispositive rulings of the Eleventh 

Circuit in this case.  Plaintiff’s purported Statement of Undisputed Facts is an 

impenetrable tangle of unsupported accusations and legal assertions and most 

assuredly not a basis for finding the absence of any genuine issues of material facts 

as required by Rule 56, Fed. R. Civ. P. 
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 Four years into the litigation, plaintiff abandons earlier attempts to show that 

Mr. Gilley worked sufficient time to earn a pension under the relevant plan terms.  

The new tack is to assert that a 1979 amendment did not take place until 1982 and 

that somehow the Eleventh Circuit ruling can be swept aside because that Court 

was duped into believing otherwise.  But the Eleventh Circuit ruling (and the 

unsuccessful attempts at rehearing and certiorari) cannot be ignored so easily.  

Plaintiff presents no direct evidence regarding the date of the plan amendment.  

Instead, plaintiff’s “proof” for a later plan amendment date is a hodge-podge of 

IRS filings and a request that this Court draw inferences from these filings as to the 

amendment date.  This approach not only misconstrues the purpose and content of 

the IRS filings but also ignores the direct evidence of the amendment date that was 

previously reviewed and accepted by the district court and Eleventh Circuit — as 

well as plaintiff’s own pleadings and admissions. 

 As the Eleventh Circuit has determined, it was within the discretion of the 

Plan administrator to deny Mr. Gilley’s claim for benefits, and there was nothing 

improper about the application of the 95-Hour Rule.  Plaintiff has not presented a 

record of undisputed facts, and his motion must be denied.1 

 

                                                 
1 In contrast, defendants have presented a record of admissible, competent evidence showing 
they are entitled to summary judgment.  See Docs. 172, 173 (Defendants’ pending motion for 
summary judgment).   
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STANDARD OF REVIEW 

 Summary judgment is proper only when the pleadings and evidence 

submitted by the parties show that there is no genuine issue as to any material fact 

and that the moving party is entitled to judgment as a matter of law. Moore v. 

Jimmy Dean/Sara Lee Foods, Inc., 520 F.Supp.2d 1359 (N.D.Ala. 2007). The party 

asking for summary judgment always bears the initial responsibility of informing 

the court, by reference to materials on file, that there are no genuine issues of 

material fact to be decided at trial. Celotex Corp. v. Catrett, 477 U.S. 317, 323, 106 

S.Ct. 2548, 91 L.Ed.2d 265 (1986); Clark v. Coats & Clark, Inc., 929 F.2d 604, 

608 (11th Cir. 1991). In reviewing the record, “the court must review all evidence 

and make all reasonable inferences in favor of the party opposing summary 

judgment.” Chapman v. AI Transport, 229 F.3d 1012, 1023 (11th Cir. 2000) (en 

banc) (quoting Haves v. City of Miami, 52 F.3d 918, 921 (11th Cir.1995)).  

ARGUMENT 

A. Summary Judgment Cannot Be Granted On Un-Pleaded Claims 

 As an initial matter, Plaintiff’s motion for summary judgment must be 

denied because it is not tied to the counts of the Amended Complaint.  The 

motion does not identify any counts on which it seeks judgment and for the most 

part abandons the legal theories of the pleadings.  The Motion is entirely silent as 

to oral statements made to Mr. Gilley (Count Two), the alleged failure to provide 
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documents (Count Three), and the closing of the Plant to deny benefits (Count 

Four) and judgment cannot be granted on these counts.2 Counts One and Five 

sought a pension benefit for Mr. Gilley but that is where their resemblance to the 

present motion ends.  While the Amended Complaint alleged that plaintiff was 

entitled to benefits under the terms of the Plan and that the 95-Hour Rule 

amendment was illegal under ERISA § 204(g), the motion is based on new and 

un-pleaded assertions that the 95-Hour Rule was not added to the Plan in 

September of 1979, but rather in 1982.    

 A plaintiff cannot add claims at the summary judgment stage that were not 

pleaded in and framed by the complaint. See, e.g., Kennedy v. BMW Financial 

Services, Inc., 363 F.Supp.2d 110 (D. Conn. 2005) (“[A] memorandum in support 

of a motion for summary judgment is not the proper place to present new claims 

which, in effect, amend the complaint.”); In re Cendant Corp. Derivative Action 

Litigation, 96 F.Supp.2d 394, 397-98 (D. N. J. 2000) (same).  See also Gilmour v. 

Gates, McDonald and Co., 382 F.3d 1312, 1314 (11th Cir. 2004)(rejecting 

plaintiff’s attempt to raise un-pleaded theories in opposition to summary judgment, 

explaining that Rule 8(a) “does not afford plaintiffs with an opportunity to raise 

new claims at the summary judgment stage.”) 

                                                 
2 While Plaintiff makes factual assertions regarding oral statements, his motion offers no 
argument concerning count two and any such claim is foreclosed by controlling law.  Doc. 172 
pp. 12-15 (no cause of action for benefits under promissory estoppel  in the Eleventh Circuit).  
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 The attempt to seek judgment on un-pleaded claims should also be rejected 

for a second reason.  This case is four years old; the discovery deadline was April 

1, 2005 (Doc. 30); a motion for leave to file an amended complaint was denied as 

untimely three years ago on March, 25, 2005 (no docket number); and the matter 

has proceeded through appeal to the Eleventh Circuit and on writ to the United 

States Supreme Court.  Changing the claims at this late date would be severely 

prejudicial to defendants in terms of the substantial efforts invested to date, and 

Eleventh Circuit law forbids it.  See Jennings v. BIC Corp., 181 F.3d 1250 (11th 

Cir. 1999) (upholding denial of leave to amend on the basis of “undue delay” 

where motion was filed two months before trial and five months after deadline to 

amend pleadings); Local 472 of United Association of Journeymen and 

Apprentices of Plumbing and Pipefitting Industry of United States and Canada v. 

Georgia Power Co., 684 F.2d 721, 724-25 (11th Cir. 1982) (upholding denial of 

leave to amend on basis of the fact that motion was made two years after the action 

was instituted, after discovery was complete, and was seen as the court as “nothing 

more than an effort to avoid an adverse summary judgment ruling.”).3 

                                                 
3 The novel theories advanced by Plaintiff’s pending motion do not even appear in the Second 
Amended Complaint that was previously rejected by the District Court.  Doc. No. 53 Ex. 1. 
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 Summary judgment cannot be granted on un-pleaded claims, and the time 

for amendments has long passed.  It is well past time to pin down Plaintiff’s ever-

moving target. 

B. Plaintiff’s New Claims Are Barred by the Eleventh Circuit’s 
Opinion, Plaintiff’s Admissions, and the Factual Record. 

 The Eleventh Circuit’s opinion contains four rulings that dispose of the 

remaining claims: 

 (1) The Plan was entitled to use the 95-hour rule to calculate Mr. Gilley’s 

Vesting Service for 1972 and cannot be forced to use an equivalency that is 

different from the one it chosen by the Plan.  Order at 16; 

 (2) The amendment of the Plan to include the 95-hour rule did not violate 

the anti-cutback rule found in ERISA § 204(g), 29 U.S.C. § 1054(g)(1), because 

this provision does not apply to changes in vesting requirements (but rather to 

changes in the way in which benefits accrue once vested); plaintiff had no vested 

benefits as of January, 1981, which is the latest date on which the Plan was 

amended to include the 95-Hour Rule.  Order at 19-20; 

 (3) Under the 95-Hour Rule, Mr. Gilley did not attain sufficient Vesting 

Service to qualify for a pension.  Order at 12; and 
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 (4) Plaintiff has not presented a viable argument that the 95-Hour Rule 

violates ERISA on grounds that it is discriminatory; the Court found such 

argument “difficult to follow and unpersuasive”.  Order at 22.4/  

 Plaintiff barely mentions the Eleventh Circuit’s order and disregards nearly 

all of what it says.  Instead, plaintiff argues for the first time that the 95-Hour Rule 

was not adopted until after plaintiff left employment and was already vested in his 

pension. Doc. 166-2 at 41-43.  This new allegation is foreclosed by the Eleventh 

Circuit’s opinion and Plaintiff’s own admissions.  The Eleventh Circuit concluded 

that the amendment was adopted no later than January of 1981 and Plaintiff 

admittedly did not leave active work until March 31, 1981.   Order at 2, 17.   

 Likewise, Plaintiff has admitted at least three times that the 95-Hour Rule 

was adopted in 1979.  First, in the Amended Complaint (Doc. 35 ¶35);  second in 

Plaintiff’s class certification brief (no docket number, filed Dec. 10, 2004 pp. 2-3); 

and third, in response to requests for admissions.  Apdx 203 ¶ 11. Judicial estoppel 

precludes a party from changing factual assertions to avoid court rulings. 

McKinnon v. Blue Cross and Blue Shield of Alabama, 935 F.2d 1187 (11th Cir. 

1991) (Judicial estoppel is “doctrine designed to prevent parties from making a 

                                                 
4/ The Court also held that the Committee’s decision to deny Plaintiff’s claim for benefits is 
entitled to deference and should be overturned only if arbitrary and capricious (June 28, 2007 
Order (“Order”) at 15).  The Court concluded, however, that the standard of review did not make 
a difference to its ultimate conclusion, i.e., that the Committee acted properly in applying the 95-
hour rule and denying Plaintiff’s claim for benefits.  
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mockery of justice by inconsistent pleadings.”).  Rissetto v. Plumbers and 

Steamfitters Local, 343,  94 F.3d 597, 601 (9th Cir. 1996) (“Judicial estoppel is 

intended to protect against a litigant playing fast and loose with the courts....”).    

 In addition to these bars to re-litigation of the facts, the record shows 

conclusively that the amendment was adopted no later than January 1981 and 

before Plaintiff left employment.  See Facts above, ¶ 28. When arguing for a later 

adoption date, Plaintiff cites no plan document, board resolution or committee 

record, but instead tries to draw inferences from IRS filings.  IRS and Department 

of Labor requirements for filing and disclosure are separate from the act of 

amending the Plan. This distinction is made clear by the governing regulations 

which provide that the relevant filings and disclosures must be made “not later than 

210 days after the end of the plan year in which the change is adopted.”  29 U.S.C. 

§ 1024(b).  The date of filings and disclosures does not alter the date on which the 

plan is amended and does not affect the validity of the amendment.  

C. Plaintiff Has Not Shown that He Is Entitled To A Pension If the 
Plan’s Adoption of the 95-Hour Rule Were Disregarded.  

 Plaintiff’s motion faces still another insurmountable obstacle.  Even if the 

95-Hour Rule were disregarded, Plaintiff fails to show with undisputed facts that 

he would have been entitled to a pension under any prior method of calculation 

used by the Plan.  The 1976 version of the Plan allowed (1) counting actual hours 

worked by each participant, or (2) using the “elapsed time” method (an 
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equivalency that bases credit only on dates of employment).  The undisputed facts 

show that the Plan never counted actual hours of work for each participant (which 

would have been an administrative nightmare), but rather used the elapsed time 

equivalency prior to the 95-Hour Rule.  Apdx 57:9-59:15; Order at 3-4.   

 And even if the Plan could be forced to count actual hours, Plaintiff has 

failed to demonstrate that he worked more than 1,000 hours in 1972 (the number of 

Hours of Service necessary to push him over the vesting threshold).  As the 

Eleventh Circuit recognized, plaintiff long ago abandoned his contention that he 

had worked 1,000 hours in his four months of employment that year, and the 

available records prove conclusively that he could not have.  At the two-day 

hearing on the number of hours he worked in 1972, it was shown (based on Social 

Security earnings records) that he could have worked no more than 887.2 hours (or 

955.41 hours, if a dispute about Gilley’s salary was resolved in his favor) (Order at 

7-8).  In post-hearing briefing, Plaintiff did not dispute these conclusions, but 

rather argued he needed only to show that he worked 870 hours or 750 hours, 

which must be treated as equal to 1,000 Hours of Service under two equivalencies 

never used by the Plan. Order at 9. The Eleventh Circuit’s order squarely 

forecloses Plaintiff’s attempt to re-litigate this issue. The Court of Appeals has 

clearly held that it was error for the court to impose either of these equivalencies 
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never used by the Plan, because “[t]he statute and regulations leave the choice of 

equivalencies to plans, not to courts.” Order at 16-17.5  

 Having failed to demonstrate that he would be entitled to a pension under 

any prior version of the Plan, summary judgment should be denied.  

D. Plaintiff’s Discrimination Theory is Baseless 

 The assertion that Monsanto discriminated against “low level” employees in 

favor of “highly compensated” ones is not pleaded in the Amended Complaint, but 

this is not the first time it was raised.  Plaintiff made this argument before the 

Eleventh Circuit, which deemed the theory “difficult to follow and unpersuasive in 

any event.”  Order p. 22.  That ruling is dispositive. 

 Other reasons to reject Plaintiff’s un-pleaded discrimination claim include 

that (1) he cites no evidence that “low level” employees worked more hours than 

“higher compensated” counterparts such that the disregard of actual hours worked 

would benefit one group over the other and (2) the lack of any citation to ERISA or 

other legal basis or precedence for such a claim; defendants are aware of none.6/  

                                                 
5 ERISA provides that, in calculating pre-effective date service, “[i]f accessible records are 
insufficient to make an approximation of the number of pre-effective date hours of service for a 
particular employee or group of employees, the plan may make a reasonable estimate of the 
hours of service.”  29 C.F.R. §2530.200b-3(b).  The same regulation also permits a plan to “use 
any of the equivalencies permitted under this section, or the elapsed time method of crediting 
service permitted under §2530.200b-9, to determine hours of service completed before the 
effective date of Part 2 of Title I of [ERISA].”  Id. 

6/ Plaintiff’s motion contains a hodge-podge of other accusations and theories.  It is unfair, 
exceedingly expensive and prejudicial to require Defendants to chase a wild hare down each of 
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E. The New Alteration in Vesting Schedule Theory is Baseless 

  Finally, Plaintiff asserts that the 95-Hour Rule violated ERISA § 

203(c)(1)(A) because it changed the Plan’s vesting schedule. This too is foreclosed 

by the Eleventh Circuit’s ruling.  As Judge Carnes explained, the adoption of the 

95-Hour rule did not violate ERISA § 203 because that section is limited to 

benefits that are non-forfeitable at the time the amendment to the vesting schedule 

is adopted.  Mr. Gilley was not vested by the latest date on which the Rule was 

adopted into the Plan.  Order at 21.7  

Conclusion 

 Plaintiff has failed to present a record of undisputed facts such that he is 

entitled to judgment as a matter of law.  The motion consists of un-pleaded claims, 

matters foreclosed by the Eleventh Circuit’s order and assertions that are supported 

by neither fact nor law.  No machinations can change the fact that Mr. Gilley did 

not work sufficient time to earn a pension.  Plaintiff’s motion for summary 

judgment must be denied. 

                                                                                                                                                             
these unexplored rabbit trails.  Suffice it to say that none of these assertions are supported by 
competent evidence as shown in the above response to Plaintiffs’ Statement of Undisputed Facts.  
If any further response is required or would be helpful to the Court, Defendants respectfully 
request the right to supplement the record in light of the previously un-pleaded claims and 
undisclosed submissions presented in Plaintiff’s moving papers. 

7 The Court also noted that the is a split of authority as to whether a change to the way vesting is 
determined can amount to an alteration of the vesting schedule (Order at 20).   The Court 
concluded that it did not need to decide this issue, and neither does this Court. 
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       Respectfully submitted, 

       BRYAN CAVE LLP 

 

       
By  /s/  Jeffrey S. Russell   
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 St. Louis, MO  63102 
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CERTIFICATE OF SERVICE 

 

I certify that a copy of the foregoing was filed electronically on the 18th day 

of April, 2008 with the Clerk of the Court to be served by operation of the Court’s 

electronic filing system upon Elisa Rives, 103 Ringold Plaza, 2208 Ringold Street, 

Guntersville, Alabama 35976 

 

 By   /s/  Jeffrey S. Russell   
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