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INTRODUCTION 

 Pursuant to the Court’s February 16 order, Defendants respond below to the 

additional facts raised in Plaintiff’s opposition to Defendants’ motion for summary 

judgment.  Plaintiff has raised additional facts in both the “Rebuttal to Defendants’ 

Alleged Facts,” and “Plaintiff’s Additional Undisputed Facts in Opposition” 

sections of his brief.  

 Plaintiff has also attempted to raised new claims in his opposition brief.  

This is procedurally improper. See Gilmour v. Gates, McDonald and Co., 382 F.3d 

1312, 1314 (11th Cir. 2004) (even the liberal pleading standard of Rule 8(a) “does 

not afford plaintiffs with an opportunity to raise new claims at the summary 

judgment stage.”). For a complete discussion of Defendants’ position on the new 

claims, please see Defendants’ opposition to Plaintiff’s motion for summary 

judgment (Doc. No. 180).   

I. RESPONSE TO ADDITIONAL FACTS RAISED IN “REBUTTAL TO 
 DEFENDANTS’ ALLEGED FACTS” 

 
 Paragraph 3.   None of the cited sources address Monsanto’s reasons for 

closing the Sand Mountain plant. 

 Paragraph 5.       The Gilley personnel record showing “9/27/1982” (under 

“Eff. Date”) reflects the date of a change to the address on Mr. Gilley’s file, not the 

date of his termination.  Doc. 167-28; 167-29; Doc. 180-12 at Apdx. 212 (line 25) 

through 215 (line 4).   In any event, the September date is irrelevant as there is no 
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dispute that Mr. Gilley was placed on layoff on March 31, 1981 and the Plan limits 

credit while on lay-off status to no more than 12 months.  Doc. 167-15 § 17.5(h)(i). 

Therefore, Mr. Gilley was not eligible to earn service credit beyond March 31, 

1982 and lacks ten years of Vesting Service (and in fact, he only earned credit until 

his termination on February 16, 1982).   

 Paragraph 6.  Plaintiff cites no evidence in support of his 

characterization of the Plan in footnote 6 as a “top-hat plan” (that is, a non-tax-

exempt plan that applies only to a select group of management or highly 

compensated executives.  See ERISA § 401(a)(1)).  Indeed, none exists.  The terms 

of the Plan make clear that it applies to all salaried employees (subject to certain 

restrictions that have nothing to do with management status or rate of 

compensation).  Ex. A hereto at § 2.  Plaintiffs’ own submissions prove that the 

IRS made favorable determinations on the Plan’s requests for tax-exempt status on 

November 7, 1979 (Doc. No. 168-27) and again on March 15, 1983 (Doc. No. 168-

11).  In addition, the Plan is required to satisfy extensive regulatory requirements 

to ensure benefits are paid to a broad array of employees. This annual 

discrimination testing is necessary for the Plan to maintain its tax-exempt status.   

I.R.C. § 410(b).  Plaintiff offers no evidence that the Plan has failed these 

requirements and it has, in fact, fully and consistently complied.   
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 Paragraphs 7, 8, 11. Plaintiff asserts that the 1976 Plan applies to his 

claim, but, as explained further in Defendants’ response to Plaintiff’s motion for 

summary judgment (Doc. 180), the governing Plan is the 1981 Plan.  Doc. 172-6 at 

Apdx. 20; Doc. 168-19.  

 Plaintiff seeks to avoid application of the 1981 Plan because it contains the 

95-Hour Rule equivalency.  His denial of facts is based on an assertion that the 

1981 Plan was not adopted until after Plaintiff left employment.  In response to a 

request for admission and in his Amended Complaint, however, Plaintiff admitted 

that the 95-Hour Rule was adopted in 1979. Doc. 180 ¶¶ 84; Doc. 180-11 at ¶ 11; 

Doc. 35 ¶ 35.  The 95-Hour Rule appears not only in the 1981 Plan but also in the 

August 1980 conformed copy of the Plan.  Doc. 35 ¶ 57.  Plaintiff ignores these 

indisputable facts.  Plaintiff is estopped from changing his argument now, after the 

Eleventh Circuit’s decision, to assert that the 95-Hour Rule was adopted in 1982 

after Gilley left employment.  See McKinnon v. Blue Cross and Blue Shield of 

Alabama, 935 F.2d 1187 (11th Cir. 1991) (judicial estoppel is a “doctrine designed 

to prevent parties from making a mockery of justice by inconsistent pleadings.”).1   

 An additional problem with Plaintiff’s newly-hatched theory is that he has 

no viable claim even if the 95-Hour Rule was never adopted and the 1976 Plan was 

                                                 
1 In addition, there is no support for Plaintiff’s new and un-pleaded theory that a plan is not 
actually “amended” until IRS filings are made.  How a plan is amended is governed by the terms 
of the plan, not subsequent IRS filings.  See Doc. 180 p. 27.   
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the governing document.  The 1976 Plan provided two options for calculating 

Vesting Service:  (1) counting actual hours worked by each participant, or (2) 

using the “elapsed time” method (an equivalency that bases credit only on dates of 

employment).  The undisputed facts show that the Plan never counted actual hours 

of work, but rather used the elapsed time equivalency from 1976 until the adoption 

of the 95-Hour Rule.  Doc. 180-2 at Apdx. 57(line 9) through 59 (line 15); Order of 

the Eleventh Circuit dated June 28, 2007 (“Order”) at 3-4.   It is undisputed that 

Plaintiff did not earn sufficient Vesting Service to obtain benefits using the elapsed 

time method. See Doc. 172-16 at Apdx. 43; Doc. 179 ¶ 17 (Plaintiff does not 

dispute that Gilley would have received less credit under the elapsed time method 

than the 95-Hour Rule).  

 As the Eleventh Circuit recognized, Plaintiff long ago abandoned his 

contention that he had worked 1,000 hours in his four months of employment that 

year, and the available records prove conclusively that he could not have.  At the 

August, 2005 hearing, it was shown (based on Social Security earnings records) 

that he could have worked no more than 887.2 hours (or 955.41 hours, if a dispute 

about Gilley’s salary was resolved in his favor). Order at 7-8.  In post-hearing 

briefing, Plaintiff did not dispute these conclusions, but rather argued he needed 

only to show that he worked 870 hours or 750 hours, which must be treated as 
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equal to 1,000 Hours of Service under two equivalencies never used by the Plan. 

Order at 9.  

 The Eleventh Circuit’s order squarely forecloses Plaintiff’s attempt to re-

litigate this issue. The Court of Appeals has clearly held that it was error for the 

court to impose either of these equivalencies never used by the Plan, because “[t]he 

statute and regulations leave the choice of equivalencies to plans, not to courts.” 

Order at 16-17.  ERISA provides that, in calculating pre-effective date service, 

“[i]f accessible records are insufficient to make an approximation of the number of 

pre-effective date hours of service for a particular employee or group of 

employees, the plan may make a reasonable estimate of the hours of service.”  29 

C.F.R. §2530.200b-3(b).  The same regulation also permits a plan to “use any of 

the equivalencies permitted under this section, or the elapsed time method of 

crediting service permitted under §2530.200b-9, to determine hours of service 

completed before the effective date of Part 2 of Title I of [ERISA].”  Id.2  

 Paragraph 9.   As the Eleventh Circuit has already held, the 95-Hour Rule 

amendment did not change the Plan’s vesting schedule.  Order at 21. See also Doc. 

                                                 
2 Plaintiff seeks to avoid the Eleventh Circuit opinion by pointing to Defendants’ brief seeking a 
stay in the Heptinstall case.  There is no inconsistency.  Judge Propst believed that Plaintiff 
would be entitled to benefits if he could show that he had actually worked more than 1,000 hours 
in 1972 and therefore set a trial on the limited issue of how many hours Gilley worked that year.  
The Eleventh Circuit, however, addressed the broader issue of whether the 95-Hour Rule could 
be applied and whether Judge Propst erroneously imposed another method of calculation.  These 
rulings foreclose most of Plaintiff’s arguments on summary judgment. 
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180 p. 30.  Moreover, this new theory was not pleaded and cannot be raised at the 

summary judgment stage.   See Gilmour, 382 F.3d at 1314. 

 Paragraph 17. The Plan used the continuous service method from before 

1971 until the 1976 Plan.  From 1976 to the adoption of the 95-Hour Rule, the Plan 

used the elapsed time method.  Doc. 172-16 at Apdx. 43; Doc. 180 p. 4; Doc. 180-

2 at Apdx. 57 (line 9) through 59 (line 15).   

RESPONSE TO PLAINTIFF’S “ADDITIONAL FACTS IN OPPOSITION” 

 Paragraph 20. Not a fact. It is improper for Plaintiff to attempt to 

incorporate his 26-page “Status Report.” That document does not comply with the 

Court’s rules for briefing on summary judgment motions (or the rules of evidence) 

and should not be considered. 

 Paragraphs 21-24, 34, 36, 38-45. Deny. These paragraphs allege that 

Defendants discriminated against non-highly compensated employees (“non-

HCEs”) in favor of highly compensated ones (“HCEs”).  This theory was not 

pleaded in the governing Amended Complaint, but was presented to the Eleventh 

Circuit, where it was summarily rejected. Order at 21.  In addition, there is no 

evidence in the record as to the effect of the 95-hour rule or plant closing on HCEs 

versus non-HCEs.  For a complete discussion, see Doc. 180 ¶¶27, 104, 105,  p. 29.   

Likewise, none of the cited sources support the contention that forfeitures were 
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used to increase benefits for other participants (whether they be “officers and other 

highly compensated employees” or other participants in the Plan). 

 Plaintiff uses these factual allegations for a novel (and baseless) legal 

argument against dismissal on limitations grounds:  that “acts against the vested 

interest of non-HCE participants are all continuing acts of the original breach that 

began with the closing of the Sand Mountain plant and the plan administrator’s 

failure to report and disclose non-HCE participants with a deferred vested benefit.”  

Doc. 179 p. 27.  This allegation is ineffective to make the claim timely, because 

(among other reasons) the supposed “continuing violations” – namely, the failure 

to disclose participants on 1981 and 1982 IRS filings – themselves occurred more 

than 20 years ago.  

 Paragraph 25. Deny. See response to paragraphs 7, 8, and 11 above. 

 Paragraphs 26, 27.  Deny. See response to paragraph 5 above. 

 Paragraph 28. Deny as stated.  Although Plaintiff’s assertion regarding 

a different claimant is irrelevant, Defendants admit that Mr. Heptinstall’s records 

reflect a termination date of November 1, 1982.  “Adjusted termination date” is not 

a term found within ERISA or the Plan, and Defendants do not admit that this is an 

“adjusted” date. 

 Paragraphs 29, 30. Deny. Johnny Boozer was a utilities team leader who 

supervised Mr. Gilley’s work.  Doc. 101 p. 26:1-2.  There is no evidence that he 
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had responsibility for pension matters.  In fact, he had no knowledge of how 

Vesting Service was calculated under the Plan and referred workers’ benefits 

questions to the company’s human resources group.  Doc. 101 p. 40:9-25.  

 Paragraph 31. Deny. The memories of other participants are irrelevant 

to Plaintiff’s claim.  Moreover, Plaintiff’s factual assertion is based on affidavits 

from three individuals not disclosed in discovery. Defendants have not had the 

opportunity to examine these affiants and their materials must be stricken.   

 Paragraph 32. Denied as stated. The Board of Directors approved in 

principle and adopted the 1981 Plan at its January 23, 1981 meeting.  Doc. 168-19.  

There is no support for Plaintiff’s contention that this was only “the first step in a 

multi-step process of formally amending the Plan.”  See Doc. 180 p. 27. 
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       Respectfully submitted, 

       BRYAN CAVE LLP 

By  /s/  Jeffrey S. Russell   
 Jeffrey S. Russell 
 Darci F. Madden 
 Bryan Cave, LLP 
 One Metropolitan Square 
 211 N. Broadway, Suite 3600 
 St. Louis, MO  63102 
 (314)259-2000 
 (314)259-2020 (facsimile) 
 
 William J. Baxley 
 Joel Dillard 
 Donald R. James, Jr. 
 Baxley, Dillard, Dauphin, 
 McKnight & Barclift 
 2008 Third Avenue South 
 Birmingham, Alabama  35233 
 (205) 271-1100 (telephone) 
 (205) 271-1108 (facsimile) 

 
Attorneys for Defendants 
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CERTIFICATE OF SERVICE 

 

I certify that a copy of the foregoing was filed electronically on the 29th day 

of April, 2008 with the Clerk of the Court to be served by operation of the Court’s 

electronic filing system upon Elisa Rives, 103 Ringold Plaza, 2208 Ringold Street, 

Guntersville, Alabama 35976 

 

 By   /s/  Jeffrey S. Russell   
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