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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

MIDDLE DIVISION 
 

 ) 
 ) 

WENDELL F. GILLEY, an  ) 
individual and as representative  ) 
participant of the Plan,   ) 
      ) 
   Plaintiff,  ) 
      ) CIVIL ACTION NO. 

v.      ) 
      ) CV-04- CLS-0562-M 
MONSANTO COMPANY, INC.,  ) 
et. al.      ) 
      ) 
   Defendants.  ) 
      ) 

 
PLAINTIFF’S REPLY TO DEFENDANTS’ RESPONSE  

TO PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT 
_____________________________________________________________ 

This action on behalf of the Plan and an individual participant was 

brought pursuant to the Employee Retirement Income Security Act of 1974, 

as amended, 29 U.S.C. §§ 1001 et. seq. (“ERISA”) as a class action against 

Monsanto Company, Inc., (“Monsanto Company”), the Monsanto Salaried 

Employees’ Pension Plan, the (“Plan”), Pharmacia Corp. (“Pharmacia “Old” 

Monsanto”), the Monsanto Company Employee Benefits Executive 

Committee, the (“Executive Committee”), and the Employee Benefits Plan 

Committee (“Committee”), (collectively “defendants”).  Solutia Inc., a 
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successor entity of “Old” Monsanto Company, Inc. now Pharmacia, was in 

bankruptcy when suit was filed.   

I. CLAIMS 

Defendants Monsanto Company, Inc. and Pharmacia define 

themselves as including all of their subsidiaries, divisions, affiliates, 

predecessors, or successors, all entities with which they have merged, and all 

present and former officers, directors, employees, representatives, agents, 

and all other persons acting for and on its behalf.  The “Plan” includes all its 

affiliates, predecessor or successor plans, all plans with which it has merged, 

and all present and former representatives, and agents.  The issues presented 

are numerous, well defined, and have been consistently presented throughout 

this litigation.  [R 2, 35, 50].   

Plaintiff has maintained his claims under ERISA § 502(a)(3) for 

breach of fiduciary duty and violation of ERISA §§ 204(g), 510, and 502(c), 

and as a representative participant under ERISA § 502(a)(2) for breach of 

fiduciary duty on behalf of the plan.  These claims stem from defendants’ 

intentional interference with the obtainment of property entrusted to 

defendants’ care and defendants’ complete disregard for ERISA’s mandates 

in the operation of an alleged qualified defined benefit pension plan.  The 

1976 SPD “YOUR BENEFITS” received by participants working at the 
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Sand Mountain plant in July 1976 controls a determination of Plaintiff’s 

credited service not the 1981 Plan adopted and furnished in 1982.  [R 35; R 

168-17; see also R 180-4; Exh. 9 at JBH 69].  Defendants gambled on a 

strategy based on fraud, delay, obfuscation, and abusive litigation to retain 

property entrusted in their care belonging to Plaintiff and other nonexempt 

former employees, non-HCEs.  Defendants have machinated an end-run 

around the law by failing to report non-HCE participants and revisiting 

eligibility when non-HCE participants apply.  Defendants have shown they 

will do anything to retain participants’ rightful property. 

II. FRAUD, DECEIT AND MISREPRESENTATION 

The critical factual issue, upon which the panel based its opinion in 

Gilley v. Monsanto, is the timing of the 1981 Plan amendment.  Gilley v. 

Monsanto, 490 F.3d. 848 (11th Cir. 2007).1   The opinion states: 

First, it is important to recognize that there is no way Gilley 
could have accumulated the requisite ten years of Vested 
Service, under any calculation method, by the time Monsanto 
adopted the 95-Hour rule.  On January 1, 1981, Gilley could 
have accumulated, at most, nine years of Vested Service credit.  
Even if he is given a full year of credit for 1972, he would still 
only have acquired nine years by the beginning of 1981. All of 
Gilley's arguments that he earned ten years of Vested Service 

                                                 
1 The decision in Gilley was a panel decision with Circuit Judge Carnes writing for the 
panel as opposed to a per curiam decision.  Defendants appealed under Rule 54(b), but 
the court of appeals declined to find jurisdiction under Rule 54(b), finding instead that the 
Judgment and Order of January 26, 2006, was an interlocutory award of injunctive relief 
affording the court of appeals jurisdiction under 28 U.S.C.A. § 1292(a)(1).  There has 
been no final judgment in this case.  
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count hours he worked in 1981 after the Plan was amended to 
put the 95-Hour Rule in place. This fact is critical to our 
analysis of whether the adoption of the 95-Hour Rule and its 
application to Gilley violated ERISA. 
 

Gilley, 490 F.3d at 858.  

The panel in Gilley v. Monsanto concluded, based on defendants’ 

misrepresentations that the 1981 Plan was adopted prior to the effective date 

of January 1, 1981, that the amendment did not violate ERISA because 

Gilley had no nonforfeitable accrued benefit at that time.  Id.  The critical 

legal issue upon which the panel based its opinion in the interlocutory appeal 

in Gilley v. Monsanto was the standard of review and degree of deference 

afforded defendants.  Based on defendants’ erroneous characterization of 

Plaintiff’s claims as nothing more than a claim for benefits brought under 

ERISA § 502(a)(1)(B), the panel concluded that Buckley v. Metropolitan 

required deference to be given to defendants.  Buckley v. Metropolitan Life, 

115 F.3d 936 (11th Cir. 1997).  Accordingly, the panel assuming defendants 

could not profit from the denial of benefits to a single participant afforded 

defendants deference and took their depictions regarding the timing of the 

1981 Plan at face value without supporting substantial evidence.  Id.  There 

is no evidence in the record that the 1981 Plan was adopted in 1979 or 

Case 4:04-cv-00562-CLS-HGD     Document 184      Filed 04/30/2008     Page 8 of 30



 5

any other time before January 1, 1981.2  The undisputed evidence 

before the Court is that the 1981 Plan was adopted in 1982.  Defendants, 

while taking exception to Plaintiffs’ contention that the 1981 Plan was 

adopted in 1982, admitted in their response to Plaintiffs’ Petition for 

Certiorari that the record did not reveal when the 1981 Plan was amended.  

[R 168-29 at p. 3 fn 2].  The panel relied on defendants’ representations 

regarding the timing of the 1981 Plan because of their characterization of 

Plaintiff’s claims as nothing more than a discretionary claim for benefits.  [R 

160]. 

This is a case of first impression.  Plaintiff’s counsel is aware of no 

other case where a participant has been denied his rightful property when he 

applied for his pension based on an amendment of the Plan after his 

employment ended.  Defendants as administrators of an alleged qualified 

plan are charged with knowledge of ERISA’s mandates.  Defendants are 

also aware that ERISA does not permit amendments that cause forfeiture.  

ERISA § 204(g).  Defendants failed to report nonexempt separated 

participants with a known vested benefit on Schedule SSA when the Sand 

                                                 
2Plaintiff’s counsel objected to defense counsel’s repeated assertions on the record that 
there was evidence to support the contention that the 95 Hour Rule was adopted in 1979, 
yet defense counsel implied to the court of appeals that this was fact while 
simultaneously characterizing Plaintiff’s claim as a discretionary claim for benefits and 
urging deference.  [R 101 at 71:L 1 to 74:L 26; 159:L1 to 160:L 26].   
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Mountain plant closed. [R 167-5, 167-6, 167-7, 167-23, 167-25, 167-27].  

Moreover, defendants and their counsel are aware that the 1976 Plan was in 

place when the Sand Mountain was preparing to close in mid-January 1981.  

Exhibit “Exh.” 9 at JBH 069.  When the Sand Mountain plant was preparing 

to close team-leaders were provided with scripted responses for questions 

from employees regarding their pensions.3  One response to be given to a 

possible question about summary plan descriptions “SPD” availability was 

“copies of the summary plan descriptions, “YOUR BENEFITS” are 

available from your benefits representative.” Id.  The name of the 1976 SPD 

is “YOUR BENEFITS” while the name of the 1981 SPD is “BENEFITS . . . 

for Monsanto people.”  Exh. 9 at JBH 069; see also [R 167-4; R 167-18; R 

168-23].  The 1976 Plan was in place in mid-January 1981.  Id.  When asked 

if the 1981 Plan would apply to their benefit determinations team-leaders 

were to respond “you must be actively at work” on the effective date of the 

new plan for it to apply.  Id.   Defendants added the exception that the new 

plan applies if you are on “layoff” on the effective date.  Id.   ERISA § 203 

demands, however, that participants with significant service be given an 
                                                 
3Evidence supporting the timing of the announcement to close the Sand Mountain plant is 
properly supported by reference; the meetings discussing the closing on D-Day were on 
or around January 13, 1981.  See also [R 172-23 at 42:L 19 to 50: L 23]; see also Pltf’s 
Fact 33 referencing Fact 19.  Exhibit 9 was among the documents recovered from the 
Sand Mountain plant, and another copy of the document was also provided to defense 
counsel by C. B. Kitchens in response to defendants’ requests for documents during his 
deposition.  See defendants’ response to Pltf’s Fact 28. 
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option of the old or new vesting schedule as of the latter of the effective date 

or the date of adoption in order to avoid issues of discrimination.  ERISA § 

203(c)(1)(A) and (B).   

The critical factual issue then is when was the 1981 Plan adopted? 

The Code of Federal Regulations sets out rules for determining when the 

timing of an amendment or series of amendments has the effect of 

discriminating significantly in favor of HCES or former HCEs.   26 C.F.R. § 

1.401(a)(4)-5(a).  Plaintiff has presented substantial competent evidence that 

the 1981 Plan was adopted in 1982, and made retroactive to January 1, 1981.  

[R 167-21 to 167-27].  To avoid issues of discrimination a plan administrator 

can automatically choose the vesting schedule that yields the highest 

nonforfeitable percentage.  IRC § 411(a)(10); 26 C.F.R. § 

1.401(a)(4)(11)(c).  If the amendment is used to cause forfeiture of non-

HCEs’ benefits in favor of HCEs the amendment violates ERISA § 510.  See 

R 174 at pp. 45-48.  Gilley’s termination date and others was adjusted to 

reflect ten years of credited service under the 1976 Plan, and he was given a 

written document telling him he was entitled to a separated deferred vested 

benefit.  [R 167-28, 167-29, 169-5; 176-2 50:L 1 to L 12]. 

Plaintiff’s Statement of Fact “Pltf’s Fact" ¶ 11 states: “An Hour of 

Service is defined by the 1976 Plan as an hour, for which an employee 
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receives compensation, either directly or indirectly, for services rendered to 

the employer. Exh. 5 1976 Plan § 18.5; Exh. 2 1976 SPD at p. 41.”  

Defendants respond:   

Defendants admit that paragraph 11 quotes a portion of the 
1976 Plan’s definition of “Hours of Service.” The full 
definition, however, states that Hours of Service “may be 
computed and recorded under the ‘elapsed time’ regulations if 
the Employer so elects.” Plf. Exh. 5 (Tab 6) at § 18.5.  Prior to 
the adoption of the 95-Hour Rule in 1979, Monsanto used the 
elapsed time method to calculate Hours of Service, because of 
the administrative difficulties involved in tracking actual hours 
for each employee.  Apdx 56 at 293:9-295:15; June 28, 2007 
Order of the Eleventh Circuit (“Order”) at 3-4. 

 

Defense counsel’s repeated reference to the Committee’s consideration of 

the 95-hour rule in 1979 has bolstered defendants’ misrepresentation that the 

1981 Plan was adopted prior to its effective date.4   [Defs FOF 11/14/2005].  

Defendants have continually confused the facts by inappropriately 

maintaining the self-styled “elapsed time” method was utilized prior to the 

ostensible adoption of the 1981 Plan.  Defs. Resp. ¶ 11.  Buettner testified, 

however, that in actuality credited service time was estimated under the 

1000 Hour Rule (the 1976 Plan).  [R 101 at 297:L 21 to 299:L 12].  Plaintiff 
                                                 
4 Defendants state that the 1981 Plan controls (¶ 10) a determination of Gilley’s credited 
service and then imply the 1981 Plan was adopted prior to 1979 without evidence to 
support this contention by using a deceitful trick of advocacy.  Defendants state 
“[f]ollowing amendment of the Plan to add the 95-Hour Rule . . . the Committee 
considered whether and how to apply the equivalency . . .  Def Exh. 5 Memorandum to 
E.R. Brash dated September 24, 1979.” [R 103 ¶ 26].   Defense counsel has a duty to the 
Court and to all participants if they are acting as counsel for the Plan.  
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objects to defendants’ contention that the plan administrator can estimate 

credited service contrary to the written plan and self-style it as the “elapsed 

time” method. [R 101 at 297:L 21 to 299:L 12]; see also Nachwalter v. 

Christie, 805 F.2d 956, 960 (11th Cir. 1986)( ERISA expressly requires that 

employee benefit plans be "established and maintained pursuant to a written 

instrument." 29 U.S.C. § 1102(a)(1)).  There is only one reference to the 

“elapsed time” method, a single sentence without a subsection reference in 

the plan document provided by defendants; it is not listed or explained in 

any SPD.  [R 167-18; R 168-23; R 23; 76; 101 at 112:L 25 to 113:L 25; 116; 

R 167-20 at p. 67].   The district court on several occasions prior to the 

appeal of this case concluded that what defendants were calling the “elapsed 

time” method5 did not apply to a determination of Gilley’s credited service.  

[R 23; 76; 101 at 112:L 25 to 113:L 25; 116; R 167-20 at p. 67].   

Unfortunately, the district court did not specifically make a 

determination as to when the 1981 Plan was adopted, an issue critical to this 

action, stating “[i]n general, later adopted amendments to the Plan should 

not have an effect on the 1972 calculations if they impact adversely on 
                                                 
5The “elapsed time” method was proposed as an amendment to 29 C.F.R. § 2530.200b-9, 
on December 28, 1976, and adopted and finalized as 26 C.F.R. § 1.410(a)-7 on June 16, 
1980. 26 C.F.R. § 1.410(a)-7.  Qualified plans must be administered according to a 
written plan.  The “elapsed time” provision was not approved until June 6, 1980.  A 
description of the “elapsed time” method does not appear in the 1976 SPD or the 1981 
SPD.  If the plan administrator was determining credited service under this method then 
the administrator breached his duty by failing to follow the written plan.   
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plaintiff’s entitlement.”6  [R 116 at p. 2].  Again, based on defendants’ clever 

advocacy, the panel assumed the 1981 Plan was adopted prior to the date 

defendants’ retroactively made the plan effective, January 1, 1981.  As 

raised in Plaintiff’s response to defendants’ second motion for summary 

judgment, Gilley was in fact vested under the 1976 Plan when the 1981 Plan 

was adopted in 1982 and made retroactively effective to January 1, 1981.  [R 

167-169; R 174].  ERISA § 302(c)(8) and IRC § 412(c)(8) permit plan 

amendments adopted after the close of a plan year to be retroactively applied 

to the first of the plan year if and only if the amendment does not reduce 

any participants’ accrued benefit determined as of the beginning of the 

first day of the plan year to which the amendment applies AND does not 

reduce the accrued benefit of any participant determined as of the time of 

the adoption of the amendment.  ERISA § 302(c)(8); IRC § 412(c)(8); 

ERISA 204(g); see also [R 167-24 § 8].  Plaintiff in Statement of Fact ¶ 84 

states:  

The 95-Hour Rule, which changed the vesting schedule for the 
Plan and which had an affect on participants’ rights and 
eligibility, appeared for the first time in its written formal form 
in a 1981 SPD and Plan. ERISA §§ 101-2, 104, 203(b)(2)(A) 
and 202(3)(A); Exh. L; compare Exh. A at pp. 69- 71 with 
DExh. 4 at pp. 69-71 with Exh. 5 at pp. 65-67; see also Exh. A 

                                                 
6 Defendants insisted on a limited hearing over Plaintiff’s objection and appealed an 
interlocutory ruling over Plaintiff’s objection.  [R 78-81].  .   
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§ 1.1(acknowledging the 1976 Plan prior to adoption of the 
1981 Plan).    
 

Defendants deny Plaintiff’s Statement of Fact and contend that Plaintiff is 

bound by his pleading of alleged facts; the court of appeals made this factual 

determination and found that the Plan was amended no later than January 1, 

1981; and that Plaintiff admitted the Plan was amended in 1979 to add the 

95-Hour Rule.  See Defs. Resp. at pp. 12-13.   Plaintiff’s counsel would like 

the Court to consider very carefully defense counsel’s statement and the 

evidence.   

Plaintiff alleged that on or about September 24, 1979, the Monsanto 

Company Employee Benefits Plan Committee (“Committee”) approved a 

recommendation for the exclusion of overtime for purposes of determining 

Hours of Service under the 1976 Plan by amending the plan to credit a flat 

rate of 95 Hours of Service for each semi-monthly payroll period for 

technical and clerical participants (95 Hour Rule). [R 35]. Defendants 

answer was “Defendants admit that on or about September 24, 1979, the 

Monsanto Salaried Employee Benefits Plan Committee approved a 

recommendation to adopt an equivalency rule authorized by regulations 

promulgated under ERISA.  Defendants deny the remaining allegation 

contained in paragraph 35 of Plaintiff’s first amended complaint.   [R 41 

Answer December 17, 2004].  Thus, the Committee approved the 95 Hour 
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Rule, but the Plan was not amended.  Defendants’ request to admit states 

“11. Admit that the Plan was amended in 1979, adopting the 95-hour rule”? 

Plaintiff’s Answer is ‘11A.  Denied’.”  [R 180-12 ¶ 11 and Answer ¶ 11A].   

Amendments that reduce participants’ nonforfeitable accrued benefit 

are strictly prohibited under ERISA.  ERISA §§ 101, 102, 104, 302(c)(8) 

and IRC § 412(c)(8).  Moreover, the court of appeals does not make factual 

determinations or overturn a district court’s findings of fact unless they are 

clearly erroneous.  Billings v. UNUM Life Insur. Co. of America, 459 F.3d 

1088 (11th Cir. 2006).  The record at the time of the appeal was void of any 

evidence of when the 1981 Plan was adopted so the panel could not have 

found Judge Propst’s findings of fact on this issue to be clearly erroneous.  

The district court, and not the court of appeals, sits as a trier of fact.  

Morrissette-Brown v. Mobile Infirmary Medical Center, No. 06-14082 (11th 

Cir. 11/07/2007).   

Plaintiff has now presented substantial undisputed evidence the 1981 

Plan was adopted in 1982.  [R 167, 168, 169, 174].  To create a genuine 

issue of fact for trial defendants must present competent evidence to dispute 

this fact.  Wild assertions, clever advocacy, obfuscation, misstatements of 

the record, misstatements of Plaintiff’s admissions, and deceit cannot create 

a genuine issue of material fact.  Plaintiff in his individual and representative 

Case 4:04-cv-00562-CLS-HGD     Document 184      Filed 04/30/2008     Page 16 of 30



 13

capacity on behalf of the plan is entitled to summary judgment on all claims 

because defendants have failed to present substantial evidence to dispute that 

the 1981 Plan was adopted in 1982.  From the evidence it is clear defendants 

have machinated a means of causing forfeiture of non-HCE participants’ 

property in the interest of officers, shareholders, and other highly 

compensated employees i.e. the corporate sponsor’s profit interest.  The 

panel’s decision in Gilley v. Monsanto clearly did not resolve Plaintiff’s 

individual or representative fiduciary duty and other claims.  The opinion 

states: 

Gilley raises a host of arguments both before us now and in 
earlier proceedings, about why he is equitably entitled to a 
pension notwithstanding his inability to satisfy the vesting 
requirements under the 95-Hour Rule.  The district court did not 
reach any of these arguments and we decline to take the first 
swing at them.  [R 153 at p. 13]. 
 

Defendants in an attempt to raise a genuine issue of material fact continue to 

rely on clever advocacy, trickery, self-serving testimony by a conflicted plan 

administrator, and their stature within the business and legal community.  

Defendants seeking to conceal the timing of the 1981 Plan and erase 

the existence of the 1976 Plan have fraudulently caused misidentified 

documents to be filed with the Court [R 8; Affidavit “Aff” 3], have 

misrepresented the vesting schedule in place prior to the 1981 Plan’s 
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adoption as a so-called “elapsed time” method, and have misrepresented the 

timing of the implementation of the 1981 Plan by repeatedly referencing the 

Committee’s consideration of a memorandum.  Causing intentional and 

discriminatory forfeiture of nonforfeitable accrued benefits, property 

belonging to non-HCE participants, is an egregious violation of ERISA and 

a fiduciary’s duty to all participants.    

III. PLAINTIFF’S STATEMENTS OF FACT DEEMED 
ADMITTED 
 

The Court’s Standard Order—Appendix I Summary Judgment 

Requirements states “Any statements of fact that are disputed by the non-

moving party must be followed by a specific reference to those portions of 

the evidentiary record upon which the dispute is based.  All material facts set 

forth in the statement required of the moving party will be deemed to be 

admitted for summary judgment purposes unless controverted by the 

response of the party opposing summary judgment.”  Defendants’ 

submission in response to Plaintiff’s motion for summary judgment fails to 

follow the Court’s directive.  Instead of responding according to the Court’s 

Order referencing facts supported by evidence in the record, defendants 

respond with legal argument, legal conclusions, and legal objection 

unsubstantiated by any factual reference.  Defendants’ submission in 
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opposition to summary judgment is improper and should be stricken.  To the 

extent defendants’ failure to respond is viewed as a reasonable objection 

based on the Federal Rules of Evidence the Court should consider Plaintiff’s 

reply.  Defendants’ submission in response to summary judgment does not 

raise a genuine issue of material fact on any of Plaintiff’s claims.   

A. Response To Defendants’ Legal Determination That 
Plaintiff’s Statements Of Fact Are “Legal Conclusions” 

 
Defendants instead of citing reference to the record dispute Plaintiff’s 

Statement of Facts by making various legal objections.  Defendants’ failed 

to respond to paragraphs 6, 7, 45-49, 89, 102-104, 128, 137, and 146.7  

Plaintiff maintains that supporting fact with legal reference or stating a fact 

of law in connection with a statement of fact does not transform every 

statement of fact or mixed statement of fact and law into a legal conclusion 

permitting defendants to avoid providing a reference to the record to dispute 

the factual element of Plaintiff’s Statement of Fact.  ERISA, as statutory 

law, relies heavily upon rules for the establishment and operation of 

qualified plans.  29 U.S.C. §§ 1001 et. seq. This action is founded upon 

defendants’ violation of ERISA’s rules in the operation of an alleged 

                                                 
7 The Court sits as the trier of fact and decides the law not defendants.  Defendants are 
making legal conclusions regarding the insufficiency of Pltf’s Facts.  Defendants are 
required to answer any factual aspect of any statement of fact regardless of whether the 
law is referenced.     
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qualified plan requiring facts to be discussed in the context of ERISA’s 

guidelines.  Whether Plaintiff’s statements are statements of fact, statements 

of law as fact, or statements of law as fact mixed with statement of fact, 

defendants are not excused from their obligation to provide proper answers 

to the factual aspects of Plaintiff’s statements.  The proper response would 

be for defendants to reference a fact in the record that disputes the factual 

element of the statement.  The Court then sitting as the trier of fact can make 

the necessary legal conclusion.  Defendants have used the response “Not a 

fact but a legal conclusion” as a means of avoiding proper answers.  

Defendants’ response, “Not a legal conclusion, rather than a fact”, is 

nonsensical.   

B. Response To Defendants’ Legal Determination That “IRS” 
Filings Are Irrelevant 
 

Another popular evasive response used by defendants is “irrelevant”.  

Defendants refused to answer paragraphs 37-39, 44, 50-52, 54, 56, 58-60, 

72-82, 104, 128 claiming defendants’ filings with the Internal Revenue 

Service “IRS” are irrelevant to the issues before the Court.  [R 180 at p. 1].  

A proper response would be to reference a fact in the record that disputes the 

factual element of the statement, and the Court can then decide whether it is 

relevant to the issues.  Rule 401 defines “Relevant Evidence” as “evidence 

having any tendency to make the existence of any fact that is of consequence 
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to the determination of the action more probable or less probable than it 

would be without the evidence.”  Fed. R. Evid. Rule 401.  Defined benefit 

pension plans are regulated by parallel statutory codes, the IRC and ERISA, 

which provide both the carrot and the stick of pension benefit regulation.  

Federal regulations are never irrelevant.  Defendants, as fiduciaries of an 

alleged qualified plan, are required to know ERISA and IRC mandates for 

the administration and operation of the plan.  Plaintiff’s claims arise from 

the defendants’ operation of a defined pension plan established by them as 

an alleged qualified pension plan.  Any evidence of irregularities in the 

operation of the plan particularly reporting and disclosure rules voids any 

determination made by the IRS as to the plans qualified status, and potential 

forfeiture on a wide scale basis is always relevant to a claim of breach of 

fiduciary duty.  26 USC § 412; 26 USC § 6059. [R 174 ¶¶ 45-50; R 168-11 

A (MON-003224)].   

Defendants, one and all, collected the carrot, the tax benefit for 

maintaining an alleged qualified plan and now seek to avoid the stick.  

Defendants’ cannot simply avoid the implications of their irregularities and 

misconduct in the operation of the plan by a claim of irrelevance.  One of the 

hallmarks of this pension legislation was its improved reporting and 

disclosure requirements for the protection against forfeiture.  The reporting 
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and disclosure of participants as setout in ERISA and the parallel IRC 

establish the IRS, the DOL and the PBGC as entities that receive IRS filings 

such as Form 5500s and 5300s to protect participants’ property.8  [R 168-

11].   

C. Response To Defendants’ Legal Determination That The 
Evidence Lacks Sufficient Foundation. 

 
Another legal determination defendants’ rely upon to avoid a proper 

response is their contention that certain evidence lacks an evidentiary 

foundation.  Again to avoid summary judgment defendants must answer the 

factual element of the statement and the Court will decide whether the 

evidence relied upon by Plaintiff is competent evidence.  The evidence 

defendants find objectionable based on lack of foundation has been 

previously presented to the Court by both parties and both Plaintiff’s counsel 

and one of defendants’ own counsel has laid the evidentiary foundation for 

this evidence.  [R 64 Declaration Randy James 04-25-2005; R 68 

Declaration Elisa S. Rives; R 106 Declaration of Elisa S. Rives (employee 

list attached)].  Submitted again herein as Affidavit “Aff.” 1, 2, and 3.   

                                                 
8 Judge Propst previously queried the parties as to whether an expert should be requested 
to answer questions.  [R 118 and unnumbered response 01/31/2006].   Plaintiff’s counsel 
declined at that time because she felt a delay would be prejudicial to her client’s interest 
in light of his age.  However, in light of defendants’ behavior here and in other courts 
Judge Propst should have contacted the “IRS”, the DOL and/or the Secretary of the 
Treasury.  Plaintiff’s counsel served the DOL and the Secretary of Treasury with copies 
of the amended complaint as required by ERISA.  [R 119].   
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Particularly disturbing is the way defense counsel words defendants’ 

objection to the evidence.  Defense counsel states Plaintiff’s Exhibits X, X-

1, and X-2 are inadmissible and creations of Plaintiff’s counsel, and then 

states “handwritten lists” were created by Plaintiff’s counsel.  Defs Resp. ¶¶ 

55-6.9  Exhibits X, X-1, X-2 are compilations or tables created in Excel and 

Scanned as Adobe Files by Plaintiff’s counsel as demonstrative evidence to 

aid the Court.  [R 169-6, 169-7, 169-8].  Some of the evidence relied upon to 

formulate these tables, “handwritten lists of employees”, were part of the 

record prior to the appeal and are properly before the Court.  Aff. 3; R 106.  

Other “typed” lists of employees used to make Exhibits X, X-1, and X-2 

were recovered at the same time as the “handwritten” list of employees 

along with other documents from the Sand Mountain plant by counsel for 

defense, Donald R. James, and counsel for Plaintiff, Elisa S. Rives on 

January 12, 2005.  Id; Exh. 2-8; Affs 2 & 3.  These documents are now part 

of the record and properly before the Court.10   

The documents “typed and handwritten lists of employees from the 

Sand Mountain plant” relied upon to formulate the demonstrative Exhibits 
                                                 
9 Defendants in their response state “[t]he assertion is irrelevant to Mr. Gilley’s claim for 
benefits and cites for support handwritten lists created by plaintiff’s counsel.”  The 
wording of defendants’ response could be interpreted to mean that Plaintiff’s counsel is 
creating evidence “the handwritten lists” to support his claims.  [R 106 Appendix 3].  
Exhibit X, X-1, X-2 are demonstrative typed list of employees not “handwritten” lists.    
10 Exhibit 15 is introduced as additional evidence to support Plaintiff’s Statement of Fact 
55 regarding the number of employees at the Sand Mountain plant at peak production.   
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X, X-1, X-2 are admissible under Fed. R. Evid. 803(6), 803(16), 901(8) and 

a proper evidentiary foundation has been made by both counsel for defense 

and plaintiff.  Affs. 1-3.  The Schedule SSA’s, the other documents used to 

make comparisons with the employee lists, creating the basis for tables X, 

X-1, and X-2, are admissible and properly before the Court.  [R 167-23, 167-

25, 167-27].  An evidentiary foundation has been made for the underlying 

documents by both parties, the documents are admissible under the Rules, 

and Exhibits X, X-1, and X-2 are proper demonstrative exhibits.  The fact 

that defendants did not report separated participants with a vested benefit is 

certainly relevant to Plaintiff’s claims of breach of fiduciary duty on behalf 

of the plan and individually in light of defendants’ failure to report Plaintiff 

as a separated nonexempt participant with a deferred vested benefit.       

D. Response To Defendants’ Request To Strike Affidavits 

Defendants argue affidavits from non-HCE participants, Ms. Dennis 

Womack, Ms. Eunice Strawn, and Mr. Kenneth Mitchell, who the plan 

administrator failed to report as being entitled to a separated deferred 

vested benefit from 1980 to 1981 that are clearly eligible under the 1976 

and the 1981 vesting schedule, and who are now receiving or have been 

informed they are eligible to receive their deferred vested benefit should be 

excluded because discovery ended in 2005.  Defendants, not Plaintiff, 
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gambled on piecemeal litigation hoping delay would force Plaintiff and/or 

his counsel to abandon the class and his other claims on behalf of the Plan 

and other participants.  [R 77-81; Exhibit A].  Defendants, as administrators 

of the plan, have always known that Ms. Strawn, Mr. Mitchell, and Ms. 

Womack were not reported on Schedule SSA as required by ERISA and 

cannot be prejudiced by this fact. [R 106 App 3].  Defendants by purposely 

not reporting non-HCE participants are revisiting eligibility at any time and 

by establishing legal precedent based on fraud are concealing past 

forfeitures and securing future forfeiture of participants’ property. Parklane 

Hosiery Co., Inc. v. Shore, 439 U.S. 322 (1979).     

E. Responses To Defendants’ Miscellaneous Refusal To 
Properly Answer. 

 
In response to Pltf’s Facts 29-30, defendants argue that there was no 

uniform promise of vested benefits, but a variety of recollections.  [R 180 at 

p. 7].  To some extent this is true.  While several people recall a cutoff date 

of September 1, 1972, because of some special reason, such as a birthday or 

their own starting date being close to the cutoff date, others remember only a 

cutoff date or additional promised time.  R 169-18 at 89:L 2-13; R 176-2 at 

50: L 6-11; R 168-21 at 15: L4 to 17: L 16; R 168-30 at 98:L 11 to 102: L 7; 

R 168-8 MON 003790; R 167-9; R 167-7.  The Sand Mountain plant closed 

in 1981 nearly thirty years ago.  Recollections of conversations from nearly 
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thirty years ago would understandably vary depending on whether the 

person had a specific reason for recalling events.  This is exactly why the 

reporting and disclosure rules are paramount to the protection of 

participants’ property rights.  ERISA § 101, 102, 104; IRS Form 5500 and 

Schedule SSA.  Many of the participants working at the Sand Mountain 

plant were entitled to a separated deferred vested benefit in 1981 or 1982, 

but the plan administrator reported none of the non-HCE nonexempt 

participants who separated with a known deferred vested benefit11 and only a 

few lower level management participants, exempt “team-leaders”, on the 

plan’s annual returns for 1980, 1981, and 1982.   [R 169-6 to 169-8].   

As a matter of proof these affidavits show defendants clearly violated 

ERISA and IRC reporting and disclosure rules and their fiduciary duty to 

non-HCE participants by not reporting them as separated participants with 

an entitlement to property held in trust and managed by defendants.  

Defendants have the burden of disproving Plaintiff and other non-HCE are 

not entitled to their property especially after failing to maintain or destroying 

or allowing destruction of records necessary to the obtainment of rights.  

Combs v. King, 764 F.2d 818 (11th Cir. 1985). 

                                                 
11 Without additional discovery it is impossible to determine how many of the 
approximately 580 other participants who were separated in 1981 and/or 1982 were 
entitled to a deferred vested benefit.  The Sand Mountain plant employed approximately 
1200 people at peak production.  Exh. 15. 
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 F. Gilley v. Monsanto  

Defense counsel states in response to Pltf’s Fact 123 that Plaintiff’s 

counsel is making an irresponsible accusation because the court of appeals’ 

opinion is the law of this case. See also Defs Resp. ¶¶ 11, 28, 84, 119-121, 

123, 128, 143; Defs’ Resp. Argument Section B.  Clearly the judgment 

appealed was not a final judgment, but instead the court of appeals found 

jurisdiction of the interlocutory order under 28 U.S.C.A. § 1292(a)(1) based 

on the injunctive nature of the relief.  [R 153 at p. 1; 168-29 at p. 1, 6.  Any 

reading of the opinion in Gilley v. Monsanto clearly reveals the panel was 

under the impression that the 1981 Plan was adopted prior to January 1, 

1981, and this issue was never tried in the hearing of 2005.  See Feldspar 

Trucking Co. v. Greater Atlanta, 849 F.2d 1389 (11th Cir. 07/20/1988).  [R 

101; R 153; R 179-3].  Defendants’ argument that Plaintiff is judicially or 

collaterally estopped from litigating the remaining claims is not well taken.  

Defs. Resp. at p. 25.  Notwithstanding, defendants’ attempt to deceive 

Plaintiffs’ counsel and the Court yet again, defendants argument regarding 

judicial estoppel does prove defendants’ intent to intentionally interfere with 

the obtainment of benefits using this judicial principle coupled with fraud 

and misrepresentation to take non-HCE participants’ property under the 

color of law.  “A district court's denial (or grant) of a motion for a 
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preliminary injunction, as well as an appellate decision affirming (or 

denying) such an order, ordinarily contemplates that there will be further 

proceedings on the question whether to grant a permanent injunction.”  

Schiavo v. Schiavo, No. 05-11556 (11th Cir. 03/23/2005).  Any review of the 

record proves defendants are the ones playing fast and loose with the Rules.   

There is competent evidence in the record that the 1981 Plan was 

adopted in 1982 and only competent evidence showing the 1981 Plan was 

adopted earlier can create a genuine issue of fact for trial.  Only certified 

Form 5300s for the 1981 Plan showing it was adopted prior to 1982 would 

create a genuine triable issue.  Moreover, Plaintiff objects to any reliance by 

defendants on plan documents that are not certified by the IRS as there is 

evidence of misrepresentation and alteration of documents before the 

Court.12  Fed. R. Evid. 902, 1002.   

CONCLUSION 

 Based on the competent undisputed evidence before the Court, 

Plaintiff Wendell F. Gilley, as an individual and as a representative 

participant of the Plan, is entitled to relief on all claims contained in the First 

Amended Complaint.  Defendants have violated ERISA’s mandates by 

                                                 
12 Defendants have refused to produce IRS determination letters with packets for the 
1976 Plan and the 1981 Plan despite multiple motions to compel being filed here and in 
the related case Heptinstall v. Monsanto. 
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operating an alleged qualified defined pension plan in a discriminatory 

manner in favor of officers, shareholders, and other highly compensated 

employees by intentionally causing forfeiture by failing to report separated 

nonexempt participants, amending the Plan, and revisiting eligibility when 

non-HCE participants apply for their property.  Defendants have also caused 

a fraudulently identified document to be filed with the Court and relied on 

deceit, clever advocacy, and trickery to try to foreclose litigation to conceal 

and/or secure forfeiture of otherwise nonforfeitable accrued benefits in the 

profit interest of officers, shareholders, and other highly compensated 

employees.   

 

Respectfully  
          

/s/ Elisa Smith Rives 
     
 Elisa Smith Rives  

Attorney for Plaintiffs  
        ASB # -9351-E61R 
Elisa S. Rives, LLC 
2208 Ringold Street, Ste 103 
Guntersville, AL 35976 
Tel:  (256) 582-3559 
Fax: (256) 582-3559 
Cell: (256) 558-4626 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and correct copy of the 

foregoing was served by the electronic filing system for the Northern 

District of Alabama on the following counsel of record, this 29th day of 

April, 2008. 

 

BAXLEY, DILLARD, DAUPHIN,  
McKNIGHT & BARCLIFT 
Donald R. James 
Joel E. Dillard 
2008 Third Avenue South  
Birmingham, AL 35233 
 
BRYAN CAVE, LLP 
Jeffery S. Russell 
Darci Madden 
211 N. Broadway 
Suite 3600 
St. Louis, MO 63102 
       
 

/s/ Elisa Smith Rives 
      Elisa Smith Rives  
      ASB # 9351-E61R    
      Telephone/FAX (256) 582-3559 
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