
During the pendency of the parties’ appeal, but prior to the Eleventh Circuit’s ruling, the1

clerk of court reassigned this action to the undersigned judge from Senior United States District
Judge Robert B. Propst to whom this case was originally assigned, and who conducted the partial
trial on the merits from which defendants appealed.  See doc. no. 152 (clerk’s notice of
reassignment). 

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ALABAMA

MIDDLE DIVISION

WENDELL F. GILLEY,

Plaintiff,

vs.

MONSANTO COMPANY, INC.,
et al.,

Defendants.

)
)
)
)
)
)
)
)
)
)

  Case No. 4:04-CV-0562-CLS

ORDER TO SHOW CAUSE

The above-styled action is presently before this court on remand from the

Eleventh Circuit by Gilley v. Monsanto Co., Inc., 490 F.3d 848 (11th Cir. 2007).1

Plaintiff Wendell F. Gilley seeks relief under the Employee Retirement Income

Security Act (“ERISA”), 29 U.S.C. § 1001, et seq., from defendants Monsanto Co.,

Inc.; Monsanto Company Salaried Employees’ Pension Plan; Employee Benefits Plan

Committee; Pharmacia Corporation; and Monsanto Company Employee Benefits

Executive Committee.  Plaintiff asserts numerous ERISA claims as an individual who

was allegedly wrongfully denied pension benefits, as a representative of a class of
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Consistent with this court’s previous orders, plaintiff’s class claims are no longer pending,2

nor will the undersigned revisit the appropriateness of this case for class action status.  Plaintiff’s
motion for class certification was denied long ago, see doc. no. 50 (order denying plaintiff's motion
for class certification), as was plaintiff’s motion to reconsider that denial, see doc. no. 115 (order
denying plaintiff’s motion for reconsideration).  It is well-established that “an issue decided at one
stage of a case is binding at later stage of the same case.”  Toole v. Baxter Healthcare Corp., 235
F.3d 1307, 1313 (11th Cir. 2000) (citing United States v. Excobar-Urrego, 110 F.3d 1556 (11th Cir.
1997)).  

The Eleventh Circuit’s holding in Gilley is binding authority in this case.  The doctrine of3

the law of the case mandates that “an appellate court decision on an issue . . . be followed in all
subsequent trial court proceedings in the same case.”  United States v. White, 846 F.2d 678, 684
(11th Cir. 1988).   “The purpose of the law of the case doctrine is to bring an end to litigation.  In
addition, it ensures that district courts obey appellate courts and that the parties are not required to
relitigate settled issues.”  White, 846 F.2d at 684-85 (citing Leggett v. Badger, 798 F.2d 1387, 1389
(11th Cir. 1984)).  Accordingly, this court will afford the Gilley decision its proper authoritative
weight.

2

similarly situated individuals,  and on behalf of the Monsanto Salaried Employees’2

Pension Plan (hereinafter “the Plan”). 

In Gilley, the Eleventh Circuit agreed with defendants that they properly denied

plaintiff’s request for a pension because he did not vest under his employer’s

applicable benefits plan prior to the termination of his employment.  See 490 F.3d at

858-60.   The Court concluded its opinion by noting that “Gilley raises a host of3

arguments . . . about why he is equitably entitled to a pension notwithstanding his

inability to satisfy the vesting requirements under the 95-hour Rule.  The district court

did not reach any of these arguments[,] and we decline to take the first swing at

them.”  Id. at 860.  With the exception of  plaintiff’s claim under ERISA § 204(g), 29

U.S.C. § 1054, which the Eleventh Circuit expressly disposed of in defendants’
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The Court held that, because “[t]he ERISA § 204(g) anti-cutback provision does not apply4

to changes in vesting requirements,” Gilley could not sustain an ERISA § 204(g) claim in that, when
the 95-hour rule was adopted, Gilley was a current employee who had not vested, and the Plan’s
amendment “did not reduce the amount of his accrued benefit or the rate at which he was accruing
benefits.”  Gilley, 490 F.3d at 859.  It is unknown to this court why the Eleventh Circuit chose to
specifically address plaintiff’s ERISA § 204(g) claim to the exclusion of all others, however, that
claim was nonetheless extinguished by the Court. 

See doc. no. 35 (amended complaint).5

3

favor,  it is unclear from the Court’s mandate which of plaintiff’s other claims remain4

to be adjudicated. 

That said, plaintiffs’ claims, as they are articulated in his amended complaint,

are made solely under ERISA.   Upon considering the Eleventh Circuit’s holding in5

this case, this court questions whether plaintiff continues to have standing to assert

ERISA claims. 

The parties have not raised the issue of standing.  However, this court has an

obligation to sua sponte examine its jurisdiction at any point in the proceedings, and

a plaintiff’s standing to bring an action is a jurisdictional issue.  See Bischoff v.

Osceola County, Florida, 222 F.3d 874, 877-878 (11th Cir. 2000).  In Bischoff, the

Eleventh Circuit

emphasize[d] that the district court correctly reached out and considered
the question of standing sua sponte.  As the Supreme Court made clear
in United States v. Hays, 515 U.S. 737, 115 S.Ct. 2431, 132 L.Ed.2d 635
(1995), “[t]he question of standing is not subject to waiver . . . . ‘The
federal courts are under an independent obligation to examine their own
jurisdiction, and standing is perhaps the most important of [the
jurisdictional] doctrines.’”  Id. at 742, 115 S.Ct. at 2435 (quoting
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If this court lacks subject matter jurisdiction, the court, consequently, lacks the power to rule6

4

FW/PBS, Inc. v. Dallas, 493 U.S. 215, 230-31, 110 S.Ct. 596, 607-08,
107 L.Ed.2d 603 (1990)) (internal quotation marks omitted); see also
University of South Alabama v. American Tobacco Co., 168 F.3d 405,
410 (11th Cir. 1999) (noting that “it is well settled that a federal court
is obligated to inquire into subject matter jurisdiction sua sponte
whenever it may be lacking”); Cuban American Bar Association, Inc. v.
Christopher, 43 F.3d 1412, 1422 (11th Cir. 1995) (explaining that “
‘[b]efore rendering a decision . . . every federal court operates under an
independent obligation to ensure it is presented with the kind of concrete
controversy upon which its constitutional grant of authority is based;
and this obligation on the court to examine its own jurisdiction
continues at each stage of the proceedings, even if no party raises the
jurisdictional issue and both parties are prepared to concede it’”)
(quoting Hallandale Professional Fire Fighters Local 2238 v. City of
Hallandale, 922 F.2d 756, 759 (11th Cir. 1991)); Alabama v. United
States Environmental Protection Agency, 871 F.2d 1548, 1554 (11th
Cir. 1989) (noting that “[s]tanding is a jurisdictional prerequisite to suit
in federal court”) (citing Valley Forge Christian College v. Americans
United for Separation of Church and State, 454 U.S. 464, 475-76, 102
S.Ct. 752, 70 L.Ed.2d 700 (1982)).

The party invoking federal jurisdiction bears the burden of
proving standing. See Lujan v. Defenders of Wildlife, 504 U.S. 555, 561,
112 S.Ct. 2130, 2136, 119 L.Ed.2d 351 (1992).  Moreover, each element
of standing “must be supported in the same way as any other matter on
which the plaintiff bears the burden of proof, i.e., with the manner and
degree of evidence required at the successive stages of the litigation.”
Id. 

Bischoff, 222 F.3d at 877-878.  See also Smith v. GTE Corp., 236 F.3d 1292, 1299

(11th Cir. 2001) (holding that because federal courts are without power to act in the

absence of subject matter jurisdiction, a court must raise the question of subject

matter jurisdiction sua sponte at any point when jurisdiction appears to be in doubt).6
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on the parties’ pending motions.  See Steel Co. v. Citizens for a Better Environment, 523 U.S. 83,
84 (1998) (noting that when a court lacks subject matter jurisdiction it “cannot proceed at all, but can
only note the jurisdictional defect and dismiss the suit.”). 

5

Further, the central purpose of the standing requirement is to ensure that parties

have a concrete interest in the outcome of the proceedings such that they can be

expected to frame the issues properly.  See Harris v. Evans, 20 F.3d 1118, 1121 (11th

Cir. 1994).

The present case presents an unusual set of circumstances, in that the Eleventh

Circuit’s holding seemingly strips plaintiff of standing to pursue ERISA claims.

Despite the Eleventh Circuit’s mandate in Gilley, directing this court to “take the first

swing” at plaintiff’s remaining claims, Gilley, 490 F.3d at 860, an unavoidable

prerequisite to this court’s power to make such a substantive determination is that

plaintiff has standing under ERISA.  See, e.g., Smith, 236 F.3d at 1299 (courts cannot

act absent subject matter jurisdiction); Hobbs v. Blue Cross Blue Shield of Alabama,

276 F.3d 1236, 1240 (11th Cir. 2001) (“standing” under 29 § U.S.C. 1132(a) is

required in order for a party to pursue relief under ERISA). 

“The only parties that have standing to sue under ERISA are those listed in the

civil enforcement provision of ERISA, codified at 29 U.S.C. § 1132(a).”  Hobbs, 276

F.3d at 1240 (citing Cagle v. Bruner, 112 F.3d 1510, 1514 (11th Cir. 1997) (same)).

An action seeking relief under ERISA, including the sort of “equitable” relief being
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“The term ‘Secretary’ means the Secretary of Labor.”  29 U.S.C. 1002(13).7

6

sought by plaintiff in the present case, can only be brought by a “participant,” a

“beneficiary,” or a “fiduciary” of an ERISA plan; or, in certain instances, by the

Secretary of the United States Department of Labor.   See 29 U.S.C. § 1132(a).  There7

is neither an allegation nor evidence to support that plaintiff is a “beneficiary” or a

“fiduciary” under the Plan, and the court takes judicial notice that plaintiff is not the

Secretary of Labor.  As such, plaintiff must be a “participant” in order to have

standing to assert a claim under ERISA, whether on his own behalf or on behalf of

the Plan.  See, e.g., Physicians Multispecialty Group v. Health Care Plan of Horton

Homes, Inc., 371 F.3d 1291, 1294 (11th Cir. 2004) (noting that “participants” have

standing to pursue ERISA claims).

ERISA defines a “participant” as 

any employee or former employee of an employer, or any member or
former member of an employee organization, who is or may become
eligible to receive a benefit of any type from an employee benefit plan
which covers employees of such employer or members of such
organization, or whose beneficiaries may be eligible to receive any such
benefit.

Physicians Multispecialty Group, 371 F.3d at 1294 n.2 (quoting 29 U.S.C. § 1002(7))

(emphasis supplied).

With regard to the holding of Gilley — that plaintiff did not vest prior to the

termination of his employment — it is the long-standing law in the Eleventh Circuit
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In Bonner v. City of Prichard, 661 F.2d 1206, 1209 (11th Cir.1981) (en banc), the Eleventh8

Circuit adopted as binding precedent all decisions of the former Fifth Circuit handed down prior to
October 1, 1981.

See Footnote 22, supra.9

Defendants were recently ordered to respond to the motion for joinder filed by plaintiff;10

however, defendants acknowledged the court’s order requiring a response, and stated that they took
“no position” on plaintiffs’ motion.  See doc. no. 163 (order requiring defendants to respond to
plaintiff’s motion for joinder); doc. no. 165 (defendants’ response to motion for joinder).  Such a
noncommittal response is, in essence, non-responsive.  In the interest of clarity, this order requires
that defendants articulate a position when responding to plaintiff’s arguments in light of this show
cause order, if any are raised by plaintiff.

7

that “a former employee whose pension benefits were not vested at the time of [his]

termination . . . is not a ‘participant’ [under ERISA].”  Nugent v. Jesuit High School

of New Orleans, 625 F.2d 1285, 1287 (5th Cir. 1980).   See also Jackson v. Sears,8

Roebuck and Co., 648 F.2d 225, 228-29 (5th Cir. June 15, 1981)  (agreeing with the9

holding in Nugent and concluding “that the ‘may become eligible’ language was

intended [by Congress] to apply only to current employees.”).  Accordingly, when

considering Gilley in light of the authority of Nugent and its progeny, plaintiff is not

a “participant” under 29 U.S.C. § 1132.  It appears, therefore, that plaintiff lacks

standing to pursue ERISA claims.  

Accordingly, plaintiff is hereby ORDERED to show cause, in writing, by June

2, 2008, if such cause exists, why this action should not be dismissed for lack of

jurisdiction.  Defendants are directed to substantively respond to plaintiff’s arguments

by June 9, 2008.   If good cause is not shown, this action will be dismissed.10
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8

DONE this 21st day of May, 2008.

______________________________
United States District Judge
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