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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

MIDDLE DIVISION 
 

WENDELL F. GILLEY, an  ) 
individual and as representative  ) 
participant of the Plan,   ) 
   Plaintiff,  ) 
      ) CIVIL ACTION NO. 

v.      ) 
      ) CV-04- CLS-0562-M 
MONSANTO COMPANY, INC.,  ) 
et al.      ) 
   Defendants.  ) 
       

PLAINTIFF’S REPLY TO ORDER TO SHOW CAUSE 

Plaintiff, Wendell F. Gilley (“Gilley”), brought this action as an individual 

and as a representative participant on behalf of the Plan and a class of similarly 

situated participants pursuant to the Employee Retirement Income Security Act of 

1974, as amended, 29 U.S.C. §§ 1001 et. seq. (“ERISA”) against Pharmacia Corp. 

(“Old Monsanto”), Monsanto Company, Inc., (“New Monsanto”), a successor 

entity of “Old Monsanto”, Monsanto Salaried Employees’ Pension Plan (“Plan”), a 

defined benefit pension plan, the Monsanto Company Employee Benefits 

Executive Committee (“Executive Committee”), and the Employee Benefits Plan 

Committee (“Committee”).  Plaintiff’s class claims were dismissed.  Plaintiff’s 

claims under ERISA 502(a)(2) on behalf of the plan and under 502(a)(3) for 

equitable relief remain.    
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Wendell F. Gilley, “Gilley” is a former employee of the Sand Mountain 

plant near Guntersville, Alabama.  The Sand Mountain plant, as a producer of 

nylon and polyester fiber was part of “Old” Monsanto’s, now Pharmacia’s 

chemical division.  Employees at the Sand Mountain plant were participants in the 

Monsanto Salaried Employees’ Pension Plan 1976.  Assets of the Monsanto 

Salaried Employe(e)s’ Pension Plan 1976 were collectively invested in The 

Monsanto Company Master Retirement Trust (“Master Trust”) with the assets of 

certain other “Old” Monsanto Company pension plans under a Master Trust 

Agreement.  [GR 167-22 to 167-27].  Each participating plan1 is entitled to an 

interest in the Master Trust’s net assets and net earnings, although not necessarily 

an interest in the individual Trust assets, liabilities, income and expenses.  Id.  The 

Master Trust was established as a tax favored trust under the Internal Revenue 

Code “IRC” meaning assets are contributed to the trust tax free and no tax is 

assessed on the net appreciation of assets held in trust until withdrawn.  This is the 

carrot for maintaining a defined pension plan for a wide range of employees.  

ERISA regulates the employer’s operation of the plan as a qualified plan.  If the 

plan is not operated in accordance with ERISA the trust looses its tax favored 

status; this is the stick.   Thus, the plan is not a qualified plan unless it is 

maintained according to ERISA guidelines and a written document.  This bilateral 
                                                 
1 “Old Monsanto” amended its defined benefit pension plan from time to time and each amendment was set forth in 
separate documents and were identified as separate plans, the 1941 plan, the 1951 plan, the 1956 plan, the 1961 
plan, the 1966 plan, the 1971 plan, the 1976 plan (the first ERISA plan), and the 1981 plan.  
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regulatory scheme was drafted by Congress and presented to the people as a means 

of providing pension security to the working class.  ERISA’s hallmark is its 

prevention of forfeiture of promised pension benefits, but ERISA also 

encompasses welfare benefit plans.  Accordingly, ERISA regulates nearly every 

aspect of American life.  The bilateral regulatory scheme contains hundreds of 

codified sections plus additional regulations under ERISA and the IRC.  WOLK, 

BRUCE A. & JOHN H. LANGBEIN, SELECTED SECTIONS, PENSION AND EMPLOYEE 

BENEFIT STATUTES AND REGULATIONS (2002).  Under this intricate bilateral 

regulatory scheme the entity in charge is the Employer who chooses to sponsor and 

maintain a benefit plan for its employees.  The Federal Courts redress injuries 

suffered at the hands of unscrupulous employers.  Accordingly, precedent setting 

decisions under ERISA have far reaching impact potentially touching the lives of 

hundreds of thousands of people.  

This Court has asked plaintiff to show cause why this case should not be 

dismissed under the law-of-the-case doctrine in light of this Court’s reading of the 

Eleventh Circuit’s opinion in Gilley v. Monsanto as stripping plaintiff of standing.  

The Eleventh Circuit’s opinion seems to direct the Court on remand in two 

opposing directions.  To dismiss based on standing and the 95 Hour Rule or 

alternatively to review plaintiff’s claims under ERISA § 502(a)(3) for 

discrimination, breach of fiduciary duty, and intentional interference with protected 
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rights.   The panel’s decision is clear, however, when viewed under the Eleventh 

Circuit’s current position on standing.   

Eleventh Circuit ERISA Standing  

The cases cited by the Court are prior to October 1, 1981, making them 

binding precedent on the issue of ERISA standing in the Eleventh Circuit, but only 

if these cases have not been superseded by other precedent setting cases.  Bonner v. 

City of Prichard, 661 F.2d 1206, 1209 (11th Cir.1981) (en banc)(The Eleventh 

Circuit adopted as binding precedent all decisions of the former Fifth Circuit 

handed down prior to October 1, 1981).   In the interim between these cases being 

adopted by the Eleventh Circuit and the present, the Fifth Circuit and other circuits 

have taken a second look at the issue of ERISA standing in response to the 

Supreme Court’s decision in Firestone v. Bruch, which redefined ERISA standing.  

Firestone Tire & Rubber v. Bruch, 489 U.S. 101 (1989); see Kennedy v. 

Connecticut Gen. Life Ins. Co., 924 F.2d 698 (7th Cir. 1991) ("As Firestone held, 

jurisdiction depends on an arguable claim, not on success.").   

ERISA Standing  

ERISA affords participants equitable relief such as restitution of their 

property when employers willfully violate ERISA’s mandates in the operation of 

defined benefit pension plans.  ERISA § 502(a)(3).  ERISA defines participants as 

“any employee or former employee of an employer, or any member or former 
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member of an employee organization, who is or may become eligible to receive a 

benefit of any type from an employee benefit plan which covers employees of such 

employer or members of such organization, or whose beneficiaries may be eligible 

to receive any such benefit.” ERISA § 3(7).   ERISA’s definition of “participant” 

encompasses “former employees” who “may become eligible to receive a benefit.”   

The Supreme Court in Bruch explained the “may become eligible” language 

did not limit participants to active employees who may become vested or to former 

employees with a vested benefit as the Fifth Circuit held in Nugent v. Jesuit High 

School of New Orleans, 625 F.2d 1285, 1287 (5th Cir. 1980) and Jackson v. Sears, 

Roebuck and Co., 648 F.2d 225, 228-29 (5th Cir. June 15, 1981), but rather ERISA 

standing depends on whether the former employee has a colorable or arguable 

claim under ERISA.    

The Fifth Circuit in light of the directive from the Supreme Court took a 

second look at ERISA standing after Bruch in Christopher v. Mobil Oil Corp., 950 

F.2d 1209 (5th Cir.1992).  In Christopher the Fifth restored ERISA standing to 

individuals who had standing, but were divested of that standing through the 

ERISA violations of their employer.  Id.  This has been termed the “but for” 

standard.  In another case on ERISA standing the Fifth Circuit explained that “even 

if he [the ERISA plaintiff] is ultimately not entitled to receive benefits under the 

plan” he still has standing to bring any arguable claim under ERISA.  Abraham v. 
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EXXON Corp. 85 F.3d 1126 (5th Cir. 1996) (The Court stated "as Firestone held, 

jurisdiction depends on an arguable claim, not on success.").   

Several other circuits have also adopted similar theories on ERISA standing 

in accord with the Supreme Court’s directive in Bruch.  In Vartanian v. Monsanto 

Co., 14 F.3d 697 (1st Cir. 1994), the court of appeals reversed a district court’s 

dismissal based on standing finding “but for” Monsanto's misrepresentations 

plaintiff would be a "participant" in the 1991 Plan under 29 U.S.C. § 1002(7) and, 

as such, he ha[d] standing to assert claims for breach of fiduciary duty, unlawful 

discrimination and misrepresentation under ERISA.  The Sixth Circuit determined 

the ultimate issue on standing is whether the plaintiff is within the zone of interest 

ERISA was intended to protect. Astor v. International Business Machines Corp., 7 

F.3d 533, 538-39 (6th Cir. 1993); see also Swinney v. General Motors Corp., 46 

F.3d 512, 518 (6th Cir. 1995)(finding "if the employer's breach of fiduciary duty 

causes the employee to either give up his right to benefits or to fail to participate in 

a plan, then the employee has standing to challenge that fiduciary breach", and 

explaining this exception exists in order to prevent employers from "duping 

[employees] to give up [their] right[s] to participate in a plan.”).  The Third Circuit 

defined standing in terms of whether the ERISA plaintiff has a colorable claim for 

benefits under any theory.  Shawley v. Bethlehem Steel Corp., 989 F.2d 652, 656 

(3d Cir. 1993).  The Seventh Circuit has held that an ERISA plaintiff has standing 
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if he has a non-frivolous claim.  Panaras v. Liquid Carbonic Indus. Corp., 74 F.3d 

786, 790 (7th Cir. 1996). 

The reasoning behind these decisions based on the Supreme Court’s 

reasoning in Bruch is that if “participant” is limited to someone the employer 

defines at its discretion through the operation of the plan then ERISA’s regulatory 

framework is diminished to a nullity.  Similarly, if the employer is given deference 

to define the nature of the claims, the applicable standard of review, the facts 

without presenting substantial evidence, and the applicable law then ERISA 

Sections §§ 510, 409, 502(a)(3), and 502(a)(2) are superfluous.  Indeed, if former 

employees are limited to discretionary claims for benefits under Section 

502(a)(1)(B), and the courts afford the defendants discretion to define plaintiff’s 

claims then ERISA is simplified to a nullity restoring the “gratuity” theory of 

pension benefits.  The only redress for the intentional interference with the 

obtainment of benefits i.e. forfeiture and discrimination is a claim under ERISA § 

502(a)(3) for violation of § 510 and/or § 409.   

ERISA Standing Eleventh Circuit 

To plaintiff’s knowledge standing in the Eleventh Circuit is no longer 

dictated by the Fifth Circuit cases cited by the Court.  In Smith v. Wynfield Dev. 

Co., Inc., No. 06-11810 (11th Cir. 2007), the Eleventh Circuit found the ERISA 

plaintiff had standing and was a “participant” of the plan even though she was not 
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enrolled in the plan based on her loss of benefits resulting from Defendants' failure 

to enroll her properly. Smith v. Wynfield Dev. Co., Inc., No. 06-11810 (11th Cir. 

2007); see also Lyons v. Georgia Pacific Corp. Salaried Employees Retirement 

Plan, 221 F.3d 1235 fn 8 (11th Cir. 2000) citing Firestone v. Bruch.  Although the 

Eleventh Circuit has not chosen to write extensively on its stance in accordance 

with Bruch on ERISA standing obviously this circuit follows the “but for” standing 

position based on the cases cited above.  Id.    

“But for” Defendants’ Violation of ERISA  

The court of appeals in their decision, as defendants readily admit, did not 

reach plaintiff’s claims for equitable redress of forfeiture of benefits accrued under 

the 1976 Plan as a result of the sponsor’s breach of fiduciary duty, discrimination, 

and intentional interference with obtainment of benefits under ERISA Section 

502(a)(3) or his derivative claim on behalf of the plan under ERISA Section 

502(a)(2).  Because defendants insisted on limiting the issues heard in the hearing 

of 2005, Plaintiff’s only opportunity to address defendants’ violation of ERISA’s 

standards is on remand.  [R 78-81].  Plaintiff has now presented substantial 

undisputed evidence to support his claims for discrimination, intentional 

interference with the obtainment of benefits, and breach of fiduciary duty.  Plaintiff 

under ERISA § 502(a)(3) has proven “but for” defendants’ violation of ERISA’s 

mandates he is vested and entitled to his accrued benefit under the 1976 Plan.  
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The Law-Of-The-Case Doctrine       

 This is what the Eleventh Circuit has said about the law of the case doctrine: 

Under the law-of-the-case doctrine, an issue decided at one stage of a 
case is binding at later stages of the same case." Toole v. Baxter 
Healthcare Corp., 235 F.3d 1307, 1313 (11th Cir. 2000). The doctrine 
operates to preclude courts from revisiting issues that were decided 
explicitly or by necessary implication in a prior appeal. Luckey v. 
Miller, 929 F.2d 618, 621 (11th Cir. 1991); see also Burger King 
Corp. v. Pilgrim's Pride Corp., 15 F.3d 166, 169 (11th Cir. 1994) 
("[T]he law of the case encompasses all things decided by necessary 
implication as well as those decided explicitly."  Law of the case 
binds not only the trial court but this court [the appellate court] as 
well. See, e.g., Burger King Corp., 15 F.3d at 169 ("As we have 
repeatedly recognized, findings of fact and conclusions of law by an 
appellate court are generally binding in all subsequent proceedings in 
the same case in the trial or on a later appeal." (internal marks and 
citations omitted)); Litman v. Mass. Mut. Life Ins. Co., 825 F.2d 1506, 
1510 (11th Cir. 1987) (en banc) ("The doctrine is based on the 
premise that an appellate decision is binding in all subsequent 
proceedings in the same case . . . ."); Wheeler v. City of Pleasant 
Grove, 746 F.2d 1437, 1440 (11th Cir. 1984) (per curiam) ("Under the 
law of the case doctrine, both the district court and the court of 
appeals generally are bound by findings of fact and conclusions of law 
made by the court of appeals in a prior appeal of the same case . . . ." ; 
Westbrook v. Zant, 743 F.2d 764, 768 (11th Cir. 1984) ("The doctrine 
generally operates to preclude a reexamination of issues decided upon 
appeal, either by the district court on remand or by the appellate court 
itself upon a subsequent appeal).  

 
Schiavo v. Schiavo, 403 F.3d 1289 (11th Cir. 03/25/2005). 

The Law-of-the-Case Doctrine Is Inapplicable 

The law-of-the-case doctrine operates only to “preclude a reexamination of 

issues decided upon appeal, either by the district court on remand or by the 
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appellate court itself upon a subsequent appeal”.  Id.  The issues presented in 

plaintiff’s motion for summary judgment have never been adjudicated.   

Defendants in their response to plaintiffs’ petition for certiorari made it clear 

plaintiff’s petition was unnecessary because the panel’s decision was based on an 

interlocutory appeal and there was no split in the circuits because the court never 

made a decision on plaintiff’s claims for breach of fiduciary duty, discrimination, 

and intentional interference with protected rights.   Defendants also admitted there 

were factual errors and the record was not complete at the time of the interlocutory 

appeal.  The only issue addressed by the panel was whether the plan could be 

amended to adopt the 95 Hour Rule.  To reach this conclusion, however, the panel 

assumed based on defendants’ presentment of the facts that plaintiff’s claim under 

ERISA § 502(a)(3) was in fact a discretionary claim for benefits under ERISA § 

502(a)(1)(B) and the 1981 Plan.  Thus, the panel limited its finding to a 

discretionary claim for benefits under 502(a)(1)(B) taking all facts as presented by 

defendants as true.  Under the “but for” standing rule, that is now the law of this 

circuit, plaintiff has standing to address the issue of whether “but for” defendants’ 

misrepresentations and violation of ERISA he has a vested accrued benefit.         

Plaintiff Has Standing 

 Plaintiff has standing based on Bruch as interpreted by current Eleventh 

Circuit precedent and by several other circuits because he can prevail in a suit for 
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benefits under the 1976 plan and “but for” defendants’ intentional interference with 

his obtainment of his vested benefit under the 1976 Plan and their intentional 

discrimination in the operation of the defined benefit plan in favor of HCEs, he 

would be entitled to restitution of his property.  Thus, plaintiff has a colorable 

claim because defendants amended the 1976 plan after the Sand Mountain plant 

closed, after Gilley was on “layoff”, after he was terminated, intentionally did not 

furnish him a 1981 SPD, and then applied the 1981 Plan when he applied for his 

property.  Plaintiff has a colorable claim because “but for” defendants’ 

intentionally acts taken to cause forfeiture he is vested under the 1976 plan.  

Exceptions to the Law-of-the-Case Doctrine 

This Court has said that “[t]he purpose of the law of the case doctrine is to 

bring an end to litigation”.  In addition, it ensures that district courts obey appellate 

courts and that the parties are not required to relitigate settled issues.” White, 846 

F.2d at 684-85 (citing Leggett v. Badger, 798 F.2d 1387, 1389 (11th Cir. 1984)).  

Accordingly, this court will afford the Gilley decision its proper authoritative 

weight.”  The law of the case doctrine "does not limit the court's power to revisit 

previously decided issues when (1) new and substantially different evidence 

emerges at a subsequent trial; (2) controlling authority has been rendered that is 

contrary to the previous decision; or (3) the earlier ruling was clearly erroneous 

and would work a manifest injustice if implemented."  Schiavo, 403 F.3d at 1291 
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citing Klay v. All Defendants, 389 F.3d 1191, 1197--98 (11th Cir. 2004); Wheeler, 

746 F.2d at 1440.  Two of these exceptions apply here.   

First plaintiff, as anticipated by the panel, has presented new and 

substantially different evidence proving “Old Monsanto” duped Gilley by fraud 

and misrepresentation by promising him benefits when the Sand Mountain plant 

closed only to undertake a series of well devised steps after his employment ended 

to cause forfeiture of his separated accrued benefit under the 1976 plan.  There is 

now new and substantially different evidence before the Court that proves the 1976 

Plan was in place when the Sand Mountain plant was closed [R 182-14], the 1976 

Plan was amended to incorporate the 95 Hour Rule well after the effective date of 

January 1, 1981, [R 167-21 to 167-27], “Old Monsanto” failed to report separated 

nonexempt participants with a deferred vested benefit on the plan’s annual returns 

[R 160, 167-170], “Old Monsanto” and its alter egos have discriminated against 

non-HCE’s by revisiting eligibility and denying rightful benefits when non-HCEs 

apply for their property, “Old Monsanto” and/or its alter egos have breached their 

fiduciary duty to participants by failing to maintain and/or by destroying 

documentation necessary to participants’ obtainment of benefits.   

The panel limiting its review based on defendants’ mischaracterization of 

Gilley’s claims afforded them deference.  It should now be clear from the new and 

substantially different evidence before the Court that defendants have 
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misrepresented the facts and the law.  Plaintiff was entitled to 100 percent of his 

non-forfeitable accrued benefit when the 1981 Plan was adopted in 1982 under 

ERISA § 302(c)(8).  ERISA § 203(c) states that “[a] right to an accrued benefit 

derived from employer contributions shall not be treated as forfeitable solely 

because plan amendments may be given retroactive application as provided in 

section 302(c)(8).”2  Gilley’s claims under 502(a)(3) and under 502(a)(2) on behalf 

of the plan were for equitable relief for the violation of ERISA’s mandates.  

ERISA does not afford defendants discretion to ignore the law.  Clearly Congress 

intended participants, defined as former employees who may become eligible, to 

bring claims under ERISA § 502(a)(2) and § 502(a)(3) for violation of ERISA’s 

mandates.  But for “Old Monsanto’s” proven violation of ERISA plaintiff is 

eligible and entitled to his nonforfeitable accrued benefit under the 1976 plan, and 

therefore Gilley is a participant with standing to seek redress under ERISA.  To 

find otherwise would thwart Congressional intent.  ERISA was enacted to prevent 

forfeiture of pensions rather than aid forfeiture.   

To deny standing to sue under ERISA § 502(a)(2) for the plan and under § 

502(a)(3) for plaintiff based on the employer’s fraud and misrepresentation 

employs circular logic to close the courthouse doors to plaintiff, the plan, and all 

                                                 
2 Defendants have failed to present any evidence to even raise a genuine dispute over the 1981 
Plan being adopted in 1982.  Moreover, plaintiff’s counsel has moved the Court to compel 
defendants to produce evidence in the related Heptinstall case.   
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similarly situated participants.  “But for” the employers’ complete and total 

disregard for ERISA the Court would not be questioning plaintiff’s standing.  “Old 

Monsanto” and its alter egos have perfected a top-hat plan with the perks of a 

qualified plan by manipulation of the legal system to create forfeiture of the 

rightful property of its “working class” employees as a tax free bonus for its 

officers, shareholders, and other highly compensated employees.  

Motion for Sanctions and Joinder 

 One factor the panel considered when deciding the appropriateness of the 95 

Hour Rule was the unavailability of payroll and overtime records for 1972 based 

on defendants’ assertions these records did not exist.3    Defendants and Solutia had 

a duty to maintain records necessary to the obtainment of benefits.  Before the 

Court are plaintiff’s motions for sanctions for the destruction of evidence and for 

joinder of Solutia, the other successor entity of “Old Monsanto”.  The plant in 

Decatur, Alabama, now a Solutia plant, was in possession of documents necessary 

to plaintiff and other participants’ obtainment of benefits, including but not limited 

to pay records, overtime records (necessary to determine hours of service 1972), 

personnel files (necessary to determine hire dates and termination dates), benefit 

records (possibly Form 5300s), etc. stored there when the Sand Mountain plant 

closed in 1981.  After the appeal here these records were shredded yet defendants 

                                                 
3 Defendants have also asserted that complete Form 5300s that ERISA requires sponsors to keep 
in their permanent file do not exist as well. 
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took no position on plaintiff’s motion to join Solutia.  According to agreements 

between the parties, “Old Monsanto” and its successor entities, litigation liability 

and responsibility for maintaining documentation necessary to the obtainment of 

benefits is shared.  Solutia as a spin-off of Old Monsanto’s chemical division is 

responsible for providing former employees of the Sand Mountain plant their 

separated nonforfeitable accrued benefit upon reaching retirement age.  Assets held 

in the Master Retirement Trust for participants of the 1976 plan have been 

comingled with assets held in trust and maintained by “Old Monsanto” and Solutia 

for other plans.  Additionally, some but not all former Sand Mountain employees 

receive their separated accrued benefit from Solutia.   Solutia was in bankruptcy 

when this suit was filed and when the appeal was perfected and decided.  Surely, 

“Old Monsanto” and “New Monsanto” have some position on joining Solutia as a 

defendant before the Eleventh Circuit revisits defendants’ acts and omissions in 

violation of ERISA and the appropriateness of applying an amendment adopted in 

1982 as a means of causing forfeiture of plaintiff’s accrued benefit under the 1976 

plan particularly in light of the intentional destruction of evidence in Solutia’s 

possession.   Plaintiff is of the opinion the Eleventh Circuit will be taking a second 

look to see if [t]he panel decision is clearly erroneous and will work a manifest 

injustice if implemented.4  

                                                 
4 The issue of the proper standard of review to be applied in § 502(a)(3) claims related to an 
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         Respectfully submitted,  

/s/ Elisa Smith Rives 
Elisa Smith Rives  

     Attorney for plaintiff  
Wendell F. Gilley 

Elisa S. Rives, LLC 
2208 Ringold Street, Ste 103 
Guntersville, AL 35976 
Tel/Fax:  (256) 582-3559 
Cell: (256) 558-4626 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and correct copy of the 
foregoing was served by the electronic filing system for the Northern District of 
Alabama on the following counsel of record, this 2nd day of June, 2008. 
 
BRYAN CAVE, LLP 
Jeffrey S. Russell 
Darci Madden 
211 N. Broadway 
Suite 3600 
St. Louis, MO 63102 
 
BAXLEY, DILLARD, DAUPHIN,  
McKNIGHT & BARCLIFT 
Randy James 
Joel E. Dillard 
2008 Third Avenue South  
Birmingham, AL 35233 
Attorney for Defendants     /s/ Elisa Smith Rives 
        Elisa Smith Rives   

ASB # 9351-E61 
                                                                                                                                                             
alleged qualified plan has not been addressed by the Eleventh Circuit.  Firestone v. Bruch 
limited the arbitrary and capricious standard to ERISA § 502(a)(1)(B) claims wherein plan 
administrators are afforded discretion, but only when the plan is operated in accordance with 
ERISA standards.  Here defendants seek to turn ERISA on its head demanding the Court rely on 
their oral representations rather than the terms of the written document and evidence.  
Nachwalter v. Christie, 805 F.2d 956 (11th Cir. 1986). 
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