
 

 

THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ALABAMA 

MIDDLE DIVISION 
 
WENDELL GILLEY,   ) 
      ) 
 Plaintiff,    ) 
      ) 
v.      ) Case No. CV 04-PT-0562-CLS 
      ) 
MONSANTO COMPANY, ET AL., ) 
      ) 
 Defendants.    ) 
 

DEFENDANTS’ RESPONSE TO ORDER TO SHOW CAUSE 

This Court has asked the parties to brief the issue of whether Plaintiff has 

standing to pursue his claims under ERISA because he is a former employee who 

is not entitled to benefits under the terms of the relevant plan.  This statutory 

standing question turns on whether Plaintiff has stated a colorable claim for a 

benefit from the Plan and, therefore, merges with the issues presented by the 

Defendants’ pending Motion for Summary Judgment.  Under Supreme Court 

precedent, this Court may resolve the case on standing if it concludes that the 

Plaintiff has failed to state a colorable claim at the outset, or the Court may choose 

to consider the statutory standing issue along with the merits of the summary 

judgment motion.  
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BACKGROUND 
 

Plaintiff Wendell F. Gilley worked for defendant Monsanto Co. 

(“Monsanto”) at the Sand Mountain Plant in Marshall County, Alabama from 

August 31, 1972 through March 31, 1981.1  Due to a decreasing market, Monsanto 

decided to close the Sand Mountain Plant, and Mr. Gilley was laid off in March 

1981.  He remained on lay-off status until his employment was terminated on 

February 16, 1982.   

As a salaried employee, Mr. Gilley participated in the Monsanto Co. 

Salaried Employees Pension Plan (“Plan”).  At all relevant times, the Plan 

provided that a participant’s rights were determined by the Plan documents in 

effect at the time the employee was separated from Monsanto because of 

retirement or termination.  Mr. Gilley’s rights under the Plan are governed by the 

terms of the 1981 Plan.   

Mr. Gilley applied for pension benefits in January 2001, but his application 

was denied.  The Employee Benefits Plans Committee determined Mr. Gilley’s 

Vesting Service using the method of calculation specified in the 1981 Plan, known 

as the 95-Hour Rule.  Applying that rule to Mr. Gilley’s claim, the Committee 

concluded that Mr. Gilley did not have the 10 years of service needed for vesting.  

                                                 
 1 These facts have been laid out in greater detail, with citations to the 
evidence, in Defendants’ pending motion for summary judgment (Docs.  172 and 
173). 
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In November 2003, Mr. Gilley appealed the denial of benefits, and his 

administrative appeal was denied in February 2004. 

Mr. Gilley filed this action to contest the denial of his pension benefits.  He 

has raised numerous and various-styled claims under ERISA, but he has alleged 

primarily that the adoption and application of the 95-Hour Rule to calculate his 

vesting service was unlawful.  On appeal, the Eleventh Circuit held that the 

amendment adopting the 95-Hour Rule and the rule’s application to Gilley’s 

benefits claim did not violate ERISA.  The Eleventh Circuit remanded to this Court 

to determine the viability of Mr. Gilley’s remaining claims for equitable relief.  

Given the Eleventh Circuit’s holding that Mr. Gilley cannot qualify for vested 

benefits under the terms of the Plan, this Court has asked the parties to brief the 

issue of Mr. Gilley’s standing to bring his remaining claims under ERISA. 

ARGUMENT 

A. A Former Employee Has Standing To Pursue A Claim   
 Under ERISA Only If He Or She Is Eligible To Receive   
 Benefits, Has A Reasonable Expectation Of Returning To   
 Covered Employment, Or Has A Colorable Claim For   
 Benefits From The Plan. 

 
In order to pursue a civil action under ERISA, Mr. Gilley must qualify as a 

“participant” in Monsanto’s benefit plan.  See 29 U.S.C. §1132(a).  ERISA defines 

a “participant” as “any employee or former employee of an employer . . . who is or 

may become eligible to receive a benefit of any type from an employee benefit 
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plan which covers employees of such employer . . . .”  As a former employee not 

entitled to vested benefits, Mr. Gilley can only meet this definition if he “may 

become eligible to receive a benefit” from the plan.  In Firestone Tire & Rubber 

Co. v. Bruch, 489 U.S. 101 (1989), the Supreme Court examined the “may become 

eligible” requirement as it relates to former employees.  Specifically, the Court 

held that the requirement is satisfied if the former employee has a reasonable 

expectation of returning to covered employment or has a colorable claim that he or 

she will prevail in a suit for benefits.2  Id. at 117-18.   The parties are in agreement 

as to this standard.  

                                                 
2 The Firestone Court spoke only of a colorable claim for vested benefits.  

489 U.S. at 117. But the Supreme Court later held in Varity Corp. v. Howe, 516 
U.S. 489 (1996), that, in certain circumstances, an individual may bring a suit for 
equitable relief based on a breach of fiduciary duty even if the individual could not 
sue for benefits under the terms of the plan.  The Supreme Court has not revisited 
its Firestone definition since Varity to address whether such a claim for equitable 
relief constitutes a “claim to receive benefits” sufficient to confer participant 
status.  In an unpublished opinion, the Eleventh Circuit found that a former 
employee who alleged that the defendant’s misconduct prevented her from 
becoming enrolled in the plan was a “participant” for standing purposes.  Smith v. 
Wynfield Dev. Co., 2007 WL 1654149 (11th Cir. June 8, 2007).  Although this 
holding implicitly interprets Firestone to accommodate Varity-type claims, the 
Court of Appeals did not cite or discuss the Supreme Court’s decision.  The scope 
of Firestone’s “colorable claim for vested benefits” will ultimately have to be 
clarified in light of Varity, but it does not need to be resolved in this case.  
Regardless of whether Firestone should be read to include claims for equitable 
relief when an individual cannot recover under the terms of the Plan, Mr. Gilley 
lacks ERISA standing because he does not state a colorable claim for any type of 
relief. 
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B. The ERISA Statutory Standing Inquiry And Merits Inquiry  
 Merge, And The Court May Choose To Dispose Of The   
 Case On Either Ground. 

 
As noted above, Mr. Gilley’s statutory standing turns on whether he has 

made a colorable claim for a benefit under the plan, and thus, the standing inquiry 

overlaps significantly, if not entirely, with the questions presented by the 

Defendants’ pending Motion For Summary Judgment (Docs. 172 and 173).  The 

Supreme Court has recognized this possible merging of the statutory standing and 

merits questions.  In Steel Co v. Citizens for a Better Environment, the Court 

explained that “the merits inquiry and the statutory standing inquiry often 

‘overlap,’” and that “depending upon the asserted basis for lack of statutory 

standing, they are sometimes identical, so that it would be exceedingly artificial to 

draw a distinction between the two.”  523 U.S. 83, 97 n.2 (1998)(quoting National 

Railroad Passenger Corp. v. National Ass’n of Railroad Passengers, 414 U.S. 453, 

456 (1974)).    

The Court also explained that because statutory standing is distinct from the 

case or controversy requirement of Article III, a court can choose to dispose of a 

case on the merits rather than resolve the issue of statutory standing.  See Steel Co., 

523 U.S. at 97; see also Coan v. Kaufman, 457 F.3d 250 (2d Cir. 2006)(statutory 

standing may be assumed for purposes of deciding whether a plaintiff otherwise 

has a viable cause of action); Harzewski v Guidant Corp., 489 F.3d 799 (7th Cir. 
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2007).  Therefore, this Court may dismiss this case for lack of standing because 

Mr. Gilley’s claims are insubstantial or it may reserve that issue and consider 

statutory standing along with the merits of the Defendants’ summary judgment 

motion.   

C. Mr. Gilley Does Not Have A Colorable Claim For Benefits   
 From The Plan 

 
Regardless of whether viewed as a question of statutory standing or a merits 

issue, Mr. Gilley’s complaint fails because he has not raised a colorable claim for 

relief.  As this Court has noted, the Eleventh Circuit’s opinion disposes of Mr. 

Gilley’s claims for benefits under the terms of the Plan.3  Specifically, the opinion 

rejects Mr. Gilley’s arguments in Counts I and V that the Plan’s adoption and 

application of the 95-Hour Rule violated ERISA’s provisions.  Mr. Gilley’s 

complaint raises three remaining claims: (1) Count II alleges that defendants 

should be estopped from denying Mr. Gilley benefits based on unspecified 

representations made by the defendant; (2) Count III alleges that defendants 

violated ERISA by failing to provide a copy of the 1976 Plan; and (3) Count IV 

alleges that defendants breached a fiduciary duty by closing the Sand Mountain 

                                                 
 3 Plaintiff’s brief makes a variety of  arguments about why the Eleventh 
Circuit’s order can be disregarded.  These arguments have no merit, as Defendants’ 
briefs on summary judgment explain in detail.  (Doc. 180 (pp. 25-27), 183 (pp. 3-
5)).  

Case 4:04-cv-00562-CLS-HGD     Document 193      Filed 06/09/2008     Page 6 of 11



 

 7  

plant to interfere with the vesting of Mr. Gilley’s pension benefits.  Based on 

undisputed facts, none of these claims present even an arguable basis for recovery. 

 1. Count II—Estoppel Claim 

Mr. Gilley does not raise a colorable claim based on estoppel because: (1) 

the Eleventh Circuit has never recognized an estoppel claim for pension benefits, 

and (2) he has not pleaded an actionable promissory estoppel claim even under the 

narrow exception allowed for certain welfare (as opposed to pension) benefits 

claims.  In Nachwalter v. Christie, 805 F.2d 956, 960 (11th Cir. 1986), the 

Eleventh Circuit held that there was no federal common law right to promissory 

estoppel under ERISA in cases involving purported oral amendments to or 

modifications of welfare benefit plans governed by ERISA.  The only exception – 

described by the Court as “very narrow” – is when “(1) the provisions of the plan 

at issue are ambiguous, and (2) representations are made which constitute an oral 

interpretation of the ambiguity.” Katz v. Comprehensive Plan of Group Ins., 197 

F.3d 1084, 1090 (11th Cir. 1999). Mr. Gilley has neither alleged an ambiguity in 

the Plan, nor representations that constitute an oral interpretation of such an 

ambiguity. Rather, Count II simply asserts that one or more defendants made 

unspecified oral and written representations assuring him that he had worked 
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sufficient service time for vesting.4  This is not a colorable claim for benefits based 

on estoppel. 

 2. Count III—Failure to Provide a Copy of the 1976 Plan   
   Document 

 
Mr. Gilley also fails to state a colorable claim for “a benefit” based on the 

defendant’s alleged failure to provide him with a copy of the 1976 Plan document.  

In Count III, Mr. Gilley seeks statutory penalties under § 502(c) for the defendant’s 

alleged failure to provide him with a copy of the 1976 plan.  Such penalties are not 

available, however, because ERISA did not require the defendant to provide such a 

document.  ERISA requires that a Plan Administrator provide copies of “the latest 

updated summary plan description and the latest annual report . . . contract or other 

instrument under which the plan is established or is operated . . . .” 29 U.S.C. 

§1024(b)(2)(emphasis added).  Mr. Gilley does not allege that the defendant failed 

to provide him with a copy of the latest plan, and there was no obligation to 

provide prior plan documents.  See also Shields v. Local 705, International 

                                                 
 4 The estoppel claim in Count II must fail for numerous reasons, which are 
argued in depth in Defendants’ pending summary judgment motion.  In addition to 
the reasons noted above, the statutory sections cited in Count II do not authorize an 
individual claim for an award of pension benefits.  ERISA §502(a)(2) does not 
support an individual action for benefits from a defined benefit plan, like the one at 
issue in this case, see LaRue v. DeWolff, 128 S. Ct. 1020, 1024-25 (2008); 
Massachusetts Mutual Life Insur. Co. v. Russell, 473 U.S. 134, 142-44 (1985), and 
Mr. Gilley does not seek to recover a loss suffered by the Plan.  Likewise, 
§502(a)(3) does not authorize an individual action for benefits.  See Russell, 473 
U.S. at 142. 
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Brotherhood of Teamsters Pension Plan, 188 F.3d 895, 903 (7th Cir. 1999).  

Therefore, he cannot state an arguable claim for statutory penalties under § 502(c).5 

 3.  Count IV—Defendant’s Closure of the Sand Mountain   
   Plant Breached a Fiduciary Duty  

 
Finally, Mr. Gilley also fails to state any colorable claim for breach of 

fiduciary duty based on the closure of the Sand Mountain Plant because Monsanto 

was not acting in a fiduciary capacity when it decided to close the plant for 

legitimate business reasons.  In Count IV, Mr. Gilley alleges that the defendant’s 

decision to close the plant was a breach of fiduciary duty as it was intended to 

interfere with the vesting of his benefits.  However, the defendant owed no duty to 

Mr. Gilley in connection with its decision to close the plant.   

An entity is considered a fiduciary under ERISA only when it is performing 

prescribed duties related to administration or management of the plan or 

disposition or management of the plan’s assets.  See 29 U.S.C. §1002(21)(A).  As 

the Supreme Court has recognized, an entity that sometimes acts as a fiduciary 

when performing the specified tasks is entitled to act in its own interest when 

                                                 
 5 As explained in the defendant’s motion for summary judgment, Count III 
also fails because Mr. Gilley did not make a specific request for the 1976 plan 
document until after he had initiated litigation and then the document was provided 
promptly.  Plaintiff’s earlier request for prior plan documents referred only to 
“copies of Monsanto’s benefits and pension plans manuals for this time period 
[around 1976] as well.”  Defendant promptly provided plaintiff’s counsel with a 
summary plan description booklet and copies of the 1971 Plan and the 1976 Plan 
(conformed Aug. 1980). 
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conducting business not regulated by ERISA.  Pegram v. Herdrich, 530 U.S. 211, 

225 (2000); see also Barnes v. A.S. Lacy, D.C., 927 F.2d 539, 544 (11th Cir. 1991).  

Thus an employer is not a fiduciary when it decides to close a plant because such a 

decision is unrelated to plan management or administration.  See Johnson v. 

Georgia-Pacific Corp., 19 F.3d 1184, 1188 (7th Cir. 1994); see also Barnes, 927 

F.2d at 544 (an entity owes a fiduciary duty only when and to the extent one 

administers the plan).  As Monsanto was not a fiduciary in deciding to close the 

Sand Mountain plant, Mr. Gilley has no arguable claim for a breach of fiduciary 

duty based on the plant closure. 

CONCLUSION 

Mr. Gilley only has standing to pursue claims under ERISA if he can be 

deemed a “participant” under the terms of the statute.  As a former employee who 

is not entitled to vested benefits, Mr. Gilley’s “participant” status depends entirely 

on whether he has stated a colorable claim for a benefit from the Plan.  Therefore, 

Mr. Gilley’s statutory standing depends on the resolution of many of the same 

issues raised in Defendants’ Motion for Summary Judgment.  Regardless of 

whether this Court chooses to rely on standing grounds or reach the merits of the 

case, this case should be dismissed because Mr. Gilley fails to present even an 

arguable claim for relief. 
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        Respectfully submitted,  

 By  /s/  Jeffrey S. Russell    
 Jeffrey S. Russell  
 Darci F. Madden 

Bryan Cave LLP 
One Metropolitan Square 
211 N. Broadway, Suite 3600 
St. Louis, Missouri  63102 
(314) 259-2000 

 (314) 259-2020 (facsimile) 
 
 William J. Baxley 
 Joel Dillard 
 Donald R. James, Jr. 
 Baxley, Dillard, Dauphin, 
 McKnight & Barclift 
 2008 Third Avenue South 
 Birmingham, Alabama  35233 
 (205) 271-1100 (telephone) 
 (205) 271-1108 (facsimile) 
 

Attorneys for Defendants 
 

CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was filed electronically on the 9th day 

of June, 2008 with the Clerk of the Court to be served by operation of the Court’s 

electronic filing system upon Elisa Rives, 103 Ringold Plaza, 2208 Ringold Street, 

Guntersville, Alabama 35976 

 

      By     /s/ Jeffrey S. Russell   
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