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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

MIDDLE DIVISION 
 

WENDELL F. GILLEY, an  ) 
individual and as representative  ) 
participant of the Plan                ) 
      ) 
   Plaintiff,  ) 
      ) CIVIL ACTION NO. 

v.      ) 
      ) CV-04-CLS-0562-M 
MONSANTO COMPANY, INC.,  ) 
et al.      ) 
      ) 
   Defendants.  ) 
       

PLAINTIFFS’ REPONSE TO DEFENDANTS’ MOTION FOR 
RELEASE FROM BOND ON APPEAL 

 
 COMES NOW, Plaintiff, Wendell F. Gilley (“Mr. Gilley”), 

individually and as a representative participant on behalf of the Plan and 

files this response to the motion for release from bond on appeal filed by 

Defendants, Pharmacia Corporation f/k/a Monsanto Company, Inc., 

(“Monsanto”), Monsanto Salaried Employees’ Pension Plan, the (“Monsanto 

Pension Plan”), Monsanto Company, Inc. f/k/a Monsanto “AG” Company, 

Inc., the Monsanto Company Employee Benefits Executive Committee 

(“Executive Committee”), and the Employee Benefits Plan Committee 

(“Committee”). 
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Mr. Gilley filed this class action in his individual and representative 

capacity on behalf of a putative class and the Monsanto Pension Plan 

pursuant to the Employee Retirement Income Security Act of 1974, as 

amended, 29 U.S.C. §§ 1001 et. seq. (“ERISA”) in March of 2004 for 

“equitable relief” for violation of ERISA. [R1].  After four plus years of 

contentious litigation, two half years prior to the first appeal, Plaintiff’s 

claims for breach of fiduciary duty, discrimination in the operation of an 

alleged qualified defined pension plan, and intentional interference with 

rights and benefits have not been heard.  Instead Monsanto’s has driven the 

course of this litigation requesting an initial hearing on a single issue, 

defining Plaintiff’s claims, appealing an interlocutory order over Plaintiff’s 

objection, representing the case as a factual error case at the Supreme Court 

to avoid certiorari review.   

This Court sua sponte dismissed Mr. Gilley’s actual claims based on 

binding Fifth Circuit precedent and Gilley v. Monsanto, 490 F.3d 848.  This 

Court found Plaintiff did not have a colorable claim to vested benefits 

because the Eleventh Circuit found he was not vested dismissing for subject 

matter jurisdiction without considering the plausibility or the merits of 

Plaintiff’s claims for breach of fiduciary duty, discrimination, and 

intentional interference with protected rights and benefits.  [R 194, 195].   
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It is a well settled and oft quoted rule of appellate procedure that once 

an appeal is timely filed, the district court is deprived of jurisdiction over all 

issues involved in the appeal. See Griggs v. Provident Consumer Disc. Co., 

459 U.S. 56, 58, 103 S. Ct. 400, 402, 74 L. Ed. 2d 225 (1982) and Doe v. 

Bush, 261 F.3d 1037, 1064 (11th Cir. 2001), but see Weaver v. Fla. Power 

& Light Co., 172 F.3d 771, 773 (11th Cir.1999) (“The general rule regarding 

divestiture of jurisdiction, however, does not apply to collateral matters not 

affecting the questions presented on appeal.”).   

The Eleventh Circuit’s current ERISA jurisprudence is years behind 

other circuits.  A panel of the Eleventh Circuit recently reversed a lower 

court’s finding of a lack of subject matter jurisdiction under ERISA § 

502(a)(3) for benefits under a theory of breach of fiduciary duty.  Lanfear et 

al. v. Home Depot, Inc., No. 07-14362 (the panel explained the district court 

had subject-matter jurisdiction because the former employee[s] had a 

plausible argument or a colorable claim to vested benefits).  This Court 

declined to consider Plaintiff’s claims for vested benefits under a theory of 

breach of fiduciary duty, discrimination, and intentional interference 

assuming the Eleventh Circuit’s directions to address these issues was in 

error.  [R 194].  Firestone Tire & Rubber Company v. Bruch, 489 U.S. 101 

(1989); Varity Corporation v. Howe, 516 U.S. 489 (1996); Metropolitan Life 
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Insur. Co. et al. v. Glenn, 554 U.S. _____ (6/19/2008).  Plaintiff believes the 

merits of this case warrant this appeal.  The Eleventh Circuit specifically 

stated it anticipated a second appeal in the instant matter.  Gilley v. 

Monsanto, 490 F.3d 848, 861 (11th Cir. 2007). The Eleventh Circuit 

anticipated additional review and the Eleventh Circuit’s recent decision on 

subject matter jurisdiction supports Plaintiff’s position that the Court had 

subject matter to determine whether Mr. Gilley had a vested nonforfeitable 

accrued benefit prior to being terminated, and “but for” Defendants’ breach 

of fiduciary duty, discrimination, and intentional interference with protected 

benefits he is entitled to his nonforfeitable accrued benefit.   

While the Court has jurisdiction to handle collateral matters the Court 

does not have to exercise that jurisdiction.  Because Plaintiff’s chances of 

prevailing on appeal are strong and because Defendants have failed to move 

for release for more than six months implying they will not be prejudiced by 

additional delay this Court should decline to release them from their bond. 

 

          Respectfully,   

/s/ Elisa Smith Rives 
 Elisa Smith Rives  

     Attorney for Plaintiffs  
        ASB # -9351-E61R 
Elisa S. Rives, LLC 
2208 Ringold Street, Ste 103 

Case 4:04-cv-00562-CLS-HGD     Document 202      Filed 08/01/2008     Page 4 of 5



 5

Guntersville, AL 35976 
Tel/Fax:  (256) 582-3559 
Cell: (256) 558-4626 

 
CERTIFICATE OF SERVICE 

 
The undersigned hereby certifies that a true and correct copy of the 

foregoing was served by the court’s electronic filing system on the following 
counsel of record, this 1st day of August 2008. 

 
BAXLEY, DILLARD, DAUPHIN,     
McKNIGHT & BARCLIFT    
Donald R. James      
Joel E. Dillard       
2008 Third Avenue South     
Birmingham, AL 35233 
 
BRYAN CAVE, LLP     
Jeffrey S. Russell      
Darci Madden      /s/ Elisa Smith Rives  
211 N. Broadway      Elisa Smith Rives   
Suite 3600       Attorney for Plaintiff 
St. Louis, MO 63102     ASB-9351-e61r  
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