
 

 

THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ALABAMA 

MIDDLE DIVISION 
 
WENDELL GILLEY,   ) 
      ) 
 Plaintiff,    ) 
      ) 
v.      ) Case No. CV 04-PT-0562-CLS 
      ) 
MONSANTO COMPANY, ET AL., ) 
      ) 
 Defendants.    ) 
 
 
DEFENDANTS’ REPLY IN SUPPORT OF MOTION TO RELEASE BOND 
 
 Defendants offer two brief points in reply.  First, Defendants request release 

of a bond posted in connection with their prior successful appeal to the Eleventh 

Circuit.  Under the bond’s express terms, it applies solely to a judgment that was 

reversed (Doc. 150 (citing the “judgment entered on the 26th day of January 2006 

and the third day of March 2006”).  The bond, therefore, no longer serves any 

purpose.  Federal precedent holds that release of such a bond is a ministerial 

matter.  Revlon, Inc. v. Carson Prods. Co., 647 F. Supp. 905, 906 (S.D.N.Y. 1986) 

(the district court is "constrained" to release a supersedeas bond "once the appellate 

court has reversed the underlying judgment").  See also Neeley v. Bankers Trust 

Co., 848 F.2d 658, 660 (5th Cir. 1988) (if judgment is reversed, there is no “decree 

to enforce" and no liability on the bond, which should be discharged).  Thus, both 
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the terms of the bond and federal case law contradict plaintiff’s assertion that 

retention of the bond is discretionary. 

 Second, in light of the filing of plaintiffs’ recent notice of appeal, the Court 

ordered the parties to brief whether the Court retains jurisdiction to release the 

bond.  Under controlling case law, this Court retains jurisdiction to release the 

bond because the issue is collateral to the pending appeal.  According to the 

Eleventh Circuit, the filing of an appeal does not “prevent the [district] court from 

entertaining motions on matters collateral to those at issue on appeal.”  Mahone v. 

Ray, 326 F.3d 1176, 1179 (11th Cir. 2003) (citing Doe v. Bush, 261 F.3d 1037, 

1064 (11th Cir. 2001); accord Weaver v. Fla. Power & Light Co., 172 F.3d 771, 

773 (11th Cir. 1999) (cited in Plaintiff’s opposition brief at p. 3).  A district court 

retains jurisdiction, for example, “to act in aid of the appeal, to correct clerical 

mistakes or to aid in the execution of a judgment that has not been superseded.”  

Showtime/The Movie Channel, Inc. v. Covered Bridge Condominium Ass’n, Inc., 

895 F.2d 711, 713 (11th Cir. 1990). 

 Courts within this Circuit have applied this reasoning to act on various 

procedural matters unrelated to the substance of the appeal.  E.g., Mahone, 326 

F.3d at 1180-81 (appeal on the merits does not divest district court of jurisdiction 

to entertain Rule 60(b) motions for relief and Rule 11 motions for sanctions); 

Shabazz v. Barrow, 2008 WL 2323776, at *1 (M.D. Ga. June 2, 2008) (motions for 
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recusal of district judge and appointment of attorney unrelated to appeal and within 

jurisdiction of district court following notice of appeal); Essex Builders Group, Inc. 

v. Amerisure Ins. Co., 2007 WL 2376036, at *2 (M.D. Fla. Aug. 16, 2007) (district 

court retains jurisdiction over motion for attorney’s fees). 

 Specifically, the district court retains jurisdiction over matters related to a 

bond despite the filing of a notice of appeal.  “Although the filing of the notice of 

appeal divests the district court of jurisdiction over any matters dealing with the 

merits of the appeal, the district court retains jurisdiction over any issues relating to 

the enforcement of the judgment or the supersedeas bond.”  Sheldon v. Munford, 

Inc., 128 F.R.D. 663, 665 (N.D. Ind. 1989).  As one court within this Circuit has 

observed, Rule 8, Fed. R. App. P., expressly rejects the position that “the docketing 

of an appeal divests the lower court of jurisdiction to address matters relating to the 

bond.”  Matter of Ridgemont Apartment Associates, Ltd., 93 B.R. 788, 791 

(Bankr. N.D. Ga. 1988).  The 1967 Notes to Rule 8 explain that there is no reason 

“all questions related to supersedeas or the bond for costs on appeal should not be 

presented in the first instance to the district court in the ordinary case.”  In addition 

to authority under Rule 8, a district court has jurisdiction to hear applications for a 

supersedeas bond and stay of execution under Rule 62, Fed. R. Civ. P., after the 

filing of a notice of appeal.  Ribbens Int’l, S.A. de C.V. Transport Int’l Pool, Inc., 

40 F. Supp. 2d 1141, 1143 (C.D. Cal. 1999).  Each of these cases hold that the 
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district court retains jurisdiction to act where the bond secures a judgment from 

which the current appeal is being taken.  Here, the instant motion seeks release of 

a bond from a prior, now-reversed judgment.  Thus, the issue is even more remote 

from the matters now on appeal and a fortiori remains within the jurisdiction of 

this court.      

       Respectfully submitted,  

 By  /s/  Darci F. Madden    
 Jeffrey S. Russell  
 Darci F. Madden 

Bryan Cave LLP 
One Metropolitan Square 
211 N. Broadway, Suite 3600 
St. Louis, Missouri  63102 
(314) 259-2000 

 (314) 259-2020 (facsimile) 
 
 William J. Baxley 
 Joel Dillard 
 Donald R. James, Jr. 
 Baxley, Dillard, Dauphin, 
 McKnight & Barclift 
 2008 Third Avenue South 
 Birmingham, Alabama  35233 
 (205) 271-1100 (telephone) 
 (205) 271-1108 (facsimile) 
 

Attorneys for Defendants 
 

CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was filed electronically on the 6th day 

of August, 2008 with the Clerk of the Court to be served by operation of the 
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Court’s electronic filing system upon Elisa Rives, 103 Ringold Plaza, 2208 

Ringold Street, Guntersville, Alabama 35976. 

 

      By:   /s/ Darci F. Madden    

 

Case 4:04-cv-00562-CLS-HGD     Document 203      Filed 08/06/2008     Page 5 of 5


