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STATEMENT OF COUNSEL 

 On behalf of Petitioner, I submit issues for panel review and for en 

banc review. 

 I express a belief, based on a reasoned and studied professional 

judgment that this case involves one or more questions of exceptional 

importance and issues of first impression in this circuit regarding equitable 

relief, trust, conflicts of interest, and standing under the Supreme Court 

precedent of Varity Corp. v. Howe, 516 U.S. 489 (1996)(“Varity”) for 

individual benefits for a former employee who received less than he was 

entitled to receive as a result of the trustees’ breach of fiduciary duty and 

violation of ERISA.   

I further express a belief, based on a reasoned and studied professional 

judgment that the panel decision is in error due to Intervening Controlling 

Law as setout by the Supreme Court in Metropolitan Life Insur. Co. et al. v. 

Glenn, 554 U.S. ___ (6/19/2008) and by this circuit in Lanfear v. Home 

Depot, Inc., 536 F.3d. 1217 (11th Cir. 2008) because the panel decision 

declares Gilley v. Monsanto Company, Inc., 490 F.3d 848 (11th Cir. 2007) 

the law of the case and this circuit when it is based on misrepresentation and 

it is contrary to Supreme Court and circuit precedent.   
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The issues are: 

Whether Metropolitan Life Insur. Co. et al. v. Glenn, 554 U.S. ___ 

(6/19/2008)(“MetLife”) overruled Eleventh Circuit precedent established in 

Buckley v. Metropolitan Life, 115 F.3d 936, 939-40 (11th Cir. 1997) and 

Gilley v. Monsanto Company, Inc., 490 F.3d 848 (11th Cir. 2007) (“Gilley”) 

that presume a conflict of interest is never a factor to be considered when 

an employer maintains a Trust holding funds for both qualified and 

nonqualified defined benefit pension plans for working class and highly 

compensated employees?  

 Whether Lanfear v. Home Depot, Inc., 536 F.3d. 1217 (11th Cir. 

2008)(“Lanfear”) overruled Nugent v. Jesuit High School of NewOrleans, 

625 F.2d 1285, 1287 (5th Cir. 1980) as binding Fifth Circuit precedent 

holding that “a former employee whose pension benefits were not vested at 

the time of [his] termination . . . is not a ‘participant’” entitled to bring 

claims for breach of fiduciary duty and violation of ERISA giving the 

district court subject matter jurisdiction? 

  

      _____________________________ 

      Attorney of Record for Appellant 
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Statement of Issues for Panel Rehearing and En Banc Review 

Whether in light of ERISA’s complex reticulated statutory scheme enacted 

by Congress for the express purpose of protecting pension benefits promised to 

“working class” participants Gilley’s holding that a non-reversionary Trust 

"eradicates any alleged conflict of interest so that the arbitrary or capricious 

standard of review applies" is a non sequitur?  Additionally, can the panel decision 

affirming Gilley as the law of the case and the lower court’s dismissal for lack of 

subject matter jurisdiction stand when Defendants misled the court and Plaintiff 

below, the Intervening Controlling Law in this circuit has changed permitting 

former employees such as Gilley to bring claims for benefits under Section 

502(a)(3) for breach of fiduciary duty and violation of ERISA, and if upheld Gilley 

will lead to a manifestly unjust result.  Moreover, after MetLife can courts 

implicitly decline jurisdiction and defer to Defendants’ judgment in actions for 

“appropriate equitable relief” under ERISA Section 502(a)(3) for violation of 

ERISA?  Plaintiff maintains that the panel and the Court sitting en banc should 

revisit Gilley and its holding particularly in light of the cutting edge nature of the 

instant litigation and the shifting sands of ERISA jurisprudence.   

Statement of Course of Proceedings and Disposition of Case 

 1. On 8/1/2005, the lower court, Judge Propst held a limited initial 

hearing on the issue of how many hours of credited service Plaintiff had in 1972 
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based on Defendants’ stipulation of the facts and law.  [Doc. 77-80].  The 

following dialog between defense counsel and the Court preceded the initial 

hearing:  “THE COURT: Do you agree that if he somehow or another he got 

1,000 hours in 1972, calculated however it's due to be calculated, that he 

would be eligible? MR. RUSSELL: That's correct, Your Honor. THE 

COURT: You agree to that? MR. RUSSELL: Yes, we do, Your Honor”.  (Doc 

101 Vol I at p. 12; see also Doc 76-80).   

2. On 1/26/2006 Judge Propst found Plaintiff had 1000 hours of credited 

service for 1972 entitling him to his accrued benefit observing the benefit decision 

was the result of a clear conflict of interest and denying Defendants’ motion to 

alter or amend.  Despite Defendants’ stipulation they appealed. [Doc. 116-7, 134, 

136]. 

3. On 6/28/2007 this Court reversed on the ground that the law of this 

circuit is clear that a Trust “eradicates any alleged conflict of interest so that the 

arbitrary or capricious standard of review applies” based on Buckley v. 

Metropolitan Life, 115 F.3d 936, 939-40 (11th Cir. 1997) taking Defendants 

factual and legal determinations to be true and remanded for consideration of 

Plaintiffs’ claims for breach of fiduciary duty and violation of ERISA.  Gilley, 490 

F.3d at 860. 
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4. On 6/12/2008 Judge Smith dismissed Plaintiff’s claims for 

“appropriate equitable relief” due to breach of fiduciary duty and violation of 

ERISA without reaching the merits based on Nugent v. Jesuit High School of New 

Orleans, 625 F.2d 1285, 1287 (5th Cir. 1980)(“Nugent”) as the binding law in this 

circuit holding a former employee who did not vest at the time of his termination 

was not a “participant” under ERISA with standing to bring a claim for breach of 

fiduciary duty. (Doc. 194). 

5. On 6/19/2008 the Supreme Court in Metropolitan Life Insur. Co. et al. 

v. Glenn, 554 U.S. ___ (2008) declared that reviewing courts must consider the 

inherent conflict of interest that exists when employers both fund and administer 

benefit plans. 

6. On 7/31/2008 this Court in Lanfear v. Home Depot, Inc., 536 F.3d. 

1217 (11th Cir. 2008) overruled Nugent and resolved an issue of first impression in 

this Circuit holding that a former employee who receives less than he is entitled to 

receive in retirement benefits from a plan is a participant entitled to state a claim 

for equitable relief for breach of fiduciary duty under ERISA Section 502(a)(3).  

7. On 2/03/2008 the panel after oral argument held Plaintiff was 

foreclosed by the law of the case doctrine established in Gilley v. Monsanto Co. 

Inc., 490 F.3d 848 (1lth Cir. 2007) as to Counts I and V and Plaintiff failed to 
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properly appeal Counts II through IV affirming the lower court’s dismissal for lack 

of subject matter jurisdiction.   

PETITION 

 Petitioner/Appellant Gilley petitions for a Rehearing pursuant to Rule 40 of 

Rules of Appellate Procedure and Rehearing En Banc pursuant to Rule 35 of Rules 

of Appellate Procedure. 

Plaintiff’s counsel as an officer of the court is of the opinion this case should 

be reconsidered by the panel and the full court.  The panel decision declares Gilley 

v. Monsanto Co. Inc., 490 F.3d 848 (1lthCir. 2007) as dispositive on Counts I and 

V because “[w]ith respect to his claim based upon new evidence, we conclude that 

the evidence is not new, and that plaintiff had ample opportunity to present that 

evidence in the hearing before the district court prior to the first appeal.  Nor is 

there any other meritorious exception to the law of the case”.  (No. 08-13646 

February 3, 2009).   

Although ERISA is a complex well drafted reticulated statute that courts 

often find confusing and difficult to understand the basic legal principles of 

ERISA’s foundation are centuries’ old and well grounded in concepts of quasi 

contract and trust.  Gilley, 490 F.3d at 852 (Judge Carnes commenting that Justice 

Holmes would have “loved the pleasure of unraveling a difficulty” such as 

ERISA.); see also Great-West Life & Annuity Insur. Co. v. Knudson, 534 U.S. 204 
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(2001)(Justice Scalia relying on the law of equity of the divided bench and bar to 

find that contract damages in Great-West were not “appropriate equitable relief” 

contemplated by Congress when considering relief under ERISA § 502(a)(3)).  It is 

black letter law that equitable relief is available to redress injuries suffered as a 

result of a trustee’s wrongdoing.  In re Matter of Kennedy & Cohen, Inc., 612 F.2d 

963 (5th Cir. 1988).  In equity “[t]he person making an untrue statement without 

knowing or believing it to be untrue, and without any intent to deceive, may be 

chargeable with actual fraud in equity.” . . . As a general rule, courts of equity may 

grant relief . . . when the representations were false, and actually misled the person 

to whom they were made.  See New York Life Ins. Co. v. Miller, 73 F.2d 350, 352 

(8th Cir. 1934).   

The Supreme Court in Varity recognized that Congress contemplated when 

designing ERISA’s remedial provisions that “working class” participants denied 

their pensions through forfeiture due to some wrongdoing on the part of the trustee 

would be without protection unless ERISA provided for “appropriate equitable 

relief”.  Varity, 516 U.S. at 507-15.  Varity involved ERISA’s “catchall” provision 

for equitable relief under facts similar to the instant action when a company spun 

off its pension liability to an underfunded and overburdened subsidiary that went 

bankrupt.  Id.   
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Consistent with quasi contract and trust law there two remedial provisions 

under ERISA, one where sponsors are afforded discretion and the other one for 

“appropriate equitable relief” do to some wrongdoing on the part of the trustee 

where they are not.  ERISA §§ 502(a)(1)(B) and 502(a)(3).  ERISA’s two remedial 

provisions represent a jurisdictional divide between a remedy at law and in equity.  

New York Life Insur. Co., 73 F.2d at 351(discussing fraud as defense to an action at 

law and fraud as grounds for relief in equity).  Plaintiff throughout has urged the 

Court to consider this action for “appropriate equitable relief” instead of a 

discretionary claim because of Defendants’ wrongdoing and violation of 

ERISA in the administration of Old Monsanto’s defined benefit plan.  (Doc. 

101 at p.11).  The district court while finding the benefit decision was influenced 

by a clear conflict of interest accepted Defendants’ characterization of Plaintiff’s 

individual claim for benefits as a discretionary claim under 502(a)(1)(B) stating 

Plaintiff could not spend principle.   [Doc. 101 at pp. 1-12; 116-7].   

Defendants represented to the Court on the first appeal that “[c]ontrolling 

Supreme Court authority directs that an award of benefits is impermissible under 

ERISA § 502(a)(3) because that section may be used only to award “appropriate 

equitable relief” where no other form of relief provided by § 502 is applicable.  

Varity Corp. v. Howe, 516 U.S. 489, 507-15 (1996)”.  (Defendants’ Principal Brief 

No. 06 12117-E “DPB” at p. 23; see also Doc 76).  According to Defendants’ brief 



 - 7 -

“the law of [t]his Court and other circuits have applied the Supreme Court’s 

teaching to reject claims for benefits under ERISA § 502(a)(3)”.1  (DPB at p. 25; 

see also Doc 76).  Defendants urged this Court in the first instance to reverse the 

district court’s award of accrued benefits because “ERISA § 502(a)(3) . . . 

authorizes only equitable relief.”  (DPB at p. 23).  Defendants declared “[b]ecause 

the scope of trial was limited to determining “the pertinent overtime plaintiff 

worked.” (Doc. 80), the issue being tried did not touch upon the remaining counts 

of the Amended Complaint.”  (DPB at p. 23).  This Court on the first appeal 

explicitly declined the opportunity to take the first swing at Plaintiff’s claims for 

equitable relief for breach of fiduciary duty and violation of ERISA.  The decision 

reads: 

Finally, Gilley raises a host of arguments, both before us 
now and in earlier proceedings, about why he is 
equitably entitled to a pension notwithstanding his 
inability to satisfy the vesting requirements under the 95-
Hour Rule. The district court did not reach any of 
these arguments and we decline to take the first swing 
at them. Some may require factual development, while 
all of them may benefit from two-tier consideration. All 
of them the district court should deal with as it deems 
appropriate on remand. 
 

Gilley, 490 F.3d at 860.   

                                        
1 The law in other circuits at the time of the initial hearing and appeal clearly 
established that former employees who had been denied less than they were 
entitled to in retirement benefits had a cause of action in “equity” if they had a 
colorable claim due to the trustee’s wrongdoing.   
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Three Mutually Exclusive Exceptions 

In Litman v. Massachusetts Mutual Life Ins. Co., 825 F.2d 1506, 1508, 1510 

(11th Cir. 1987), the Eleventh Circuit held there are three mutually exclusive 

exceptions to the law of the case doctrine: 

“…an appellate decision is binding in all subsequent 
proceedings in the same case unless the presentation of 
new evidence or an intervening change in the controlling 
law dictates a different result, or the appellate decision is 
clearly erroneous and, if implemented would work a 
manifest injustice.” 

 
Plaintiff submits that the panel decision should be revisited because Plaintiff was 

foreclosed from presenting evidence of wrongdoing by the court prior to the first 

appeal, there is “new” evidence of fraud and wrongdoing, there has been 

intervening controlling law that dictates a different result, and the decision if 

implemented will work a manifest injustice.      

Intervening Controlling Law 

The panel rejected Plaintiff’s invitation to consider the Supreme Court’s 

holding in MetLife addressing the inherent conflict of interest that exists when 

employers sponsor and administer defined benefit plans as a factor mentioned in 

Firestone that court’s must consider when reviewing ERISA case.  Metropolitan 

Life v. Glenn, 554 U.S. at *4-7, 128 S. Ct. 2343, 2347-2350 (2008).  In MetLife the 

U.S. Supreme Court held that conflict of interest “must be weighed as a factor in 
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determining whether there is an abuse of discretion” in ERISA cases.  MetLife 

demands that reviewing courts consider the inherent conflict of interest when 

employers both manage funds and make benefit decisions regardless of the 

existence of a Trust.  Id.  Gilley’s holding that a non-reversionary Trust "eradicates 

any alleged conflict of interest so that the arbitrary or capricious standard of review 

applies" is a legal fiction.  Defendants here under facts very similar to those in 

Varity have invited the Court at every stage of the litigation to give them unlimited 

discretion to define the facts and the law as if the nature of this action involved a 

discretionary benefit decision and the Court lacked equitable jurisdiction.  The 

discretion afforded under Firestone Tire & Rubber v. Bruch is limited to an 

individual claim for benefits under ERISA § 502(a)(1)(B), and then only if 

discretion is reserved in the plan and not abused.  Firestone Tire & Rubber 

Company v. Bruch, 489 U.S. 101 (1989).   Once a trustee abuses the discretion 

afforded under Firestone ERISA permits a claim for equitable relief. 

This Court in Lanfear, a decision issued just after the district court’s 

dismissal for lack of subject matter jurisdiction based on Fifth Circuit precedent, 

overruled Nugent’s holding that “a former employee whose pension benefits were 

not vested at the time of [his] termination . . . is not a ‘participant’” with the right 

to bring claims for breach of fiduciary duty.  Lanfear, 536 F.3d at 1223.  Lanfear 

changed the Controlling Law of this circuit.  This Court has now recognized as 
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most other circuits prior to the first appeal that a former employee who did not 

receive what he was entitled to receive in retirement benefits properly states a 

claim for breach of fiduciary duty. Id.  MetLife overrules Gilley and Buckley and 

Plaintiff has jurisdiction under Lanfear.   

Plaintiff’s prayers for relief have gone unanswered.  Gilley addresses 

Plaintiff’s individual claim as if it were brought as a discretionary claim for 

benefits under ERISA § 502(a)(1)(B) under the arbitrary and capricious standard of 

review despite no such claim being brought and a clear record of wrongdoing and 

misrepresentation.  The panel and this Court en banc should reconsider its decision 

because otherwise Plaintiff will be denied his right to redress the “taking” of his 

property due to Defendants’ misrepresentation and Gilley will remain the law of 

this circuit.  Gilley is clearly erroneous and if implemented as the law of this case 

and this circuit will work a manifest injustice permitting this and other companies 

to deny vested benefits employing the legal fiction established in Gilley and 

Buckley circumventing Supreme Court precedent and the law of this circuit 

established since Gilley.  Because there are three mutually exclusive exceptions for 

revisiting the law of the case the panel’s decision citing only one reason, “new 

evidence”, is wrong.  Plaintiff is aware of no law that permits a manifestly unjust 

result.  Greene v. United States, 376 U.S. 149, 158-64 (1964); Bradley v. School 

Board of Richmond, 416 U.S. 696, 711 (1974).     
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A Trust Cannot Eradicate the Effect of the Conflict of Interest  

Gilley was an employee of the company known as Monsanto Company, Inc. 

“Old Monsanto” in its chemical business. (Doc. 35).  Old Monsanto closed the 

Sand Mountain plant where Plaintiff worked just as he and others became vested in 

the defined benefit pension plan promising Plaintiff a pension at retirement age.  

Id.  Old Monsanto never reported any former “working class” employees who 

separated with a deferred vested benefit on the plan’s annual Form 5500s.  (On 

remand Doc. 167-9, 174).  After closing the plant Old Monsanto amended the plan 

changing the vesting scheduling.2  Id.  Gilley had no notice or knowledge of the 

amendment and Old Monsanto never provided benefit statements to its former 

“working class” employees.  (Doc. 35, 167-9, 174).   

In 1997 Old Monsanto initiated a Varity type scheme to cause forfeiture of 

all its former “working class” employees’ accrued vested benefits to be paid out to 

top executives as nonqualified pension benefits.3 The assets for all of Old 

Monsanto’s nonqualified and qualified plans were held in a collective Trust.  Id.  

                                        
2 Plaintiff’s counsel in response to questions from the panel explained that the 
evidence regarding the timing of the 1981 amendment was available at the time of 
the initial hearing, but because of Defendants’ stipulation the court and Plaintiff 
were misled to believe the timing of the amendment was not an issue.  (Oral 
Argument January 27, 2009).   
3 At the time of the initial hearing and first appeal much of the information about 
the litigation scheme to defraud unreported “working class” participants of their 
accrued benefit was unknown and constitutes “new” evidence of fraud.   
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In the vernacular a plan refers to a written instrument, the benefit plan, and an 

“account” where funds are held.  Publication 575 at http://www.irs.gov.  The 

Internal Revenue Service “IRS” places restrictions on the amount of funds that can 

be held in qualified “tax favored” plans.  To get around the IRS’s regulations for 

“tax favored” qualified plans company’s hold overflow funds in Trust under 

nonqualified plans for their top executives.  Id.  Declaring as a matter of law that a 

non-reversionary Trust "eradicates any alleged conflict of interest” is tantamount to 

saying there is “no possibility of a breach of fiduciary duty” that can lead to the 

improper denial of vested benefits. 

Old Monsanto spun off its chemical business including responsibility for 

pension benefits to Solutia, Inc. (“Solutia”) in 1997.  In 1999 “Old Monsanto” 

became known as Pharmacia and in 2002 Old Monsanto spun off its life science 

business to “New” Monsanto Company, Inc.  (Doc. 35).  All three businesses 

established “cash balance” benefit plans from assets held in Old Monsanto’s Trust.  

Under a cash balance plan the company establishes a hypothetical balance in a 

virtual account for each participant.  Drutis v. Rand McNally & Co., 499 F.3d 608 

(3rd Cir. 2007).  After the split Solutia, the largest of the three business lines with 

70% of Old Monsanto’s unfunded pension liability, filed a declaratory class action 

against Old Monsanto’s retirees reaching a settlement and then filed for bankruptcy 

protection.  Solutia, Inc. v. Forsberg, CV 98-00237-CV-3-RV and 99-00168-CV-
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3-RV; Bankruptcy Court Southern District of New York No. 03-17949 (PCB).  

Top executives of Old Monsanto who went to work for Solutia retired when it 

entered bankruptcy, and then filed an action for nonqualified pension benefits 

against Pharmacia in the Eastern District of Missouri.  Miller v. Pharmacia, No 

4:04-CV-981 RWS Doc. 231.  In 2007, Pharmacia “Old Monsanto” paid out 

millions to top executives in nonqualified pension benefits and this Court issued 

the Gilley decision declaring a trust eradicates any conflict of interest.4  Id.  After 

reaching a settlement with retirees and other creditors Solutia exited bankruptcy 

with the aid of Pharmacia “Old Monsanto” and New Monsanto under a new 

separation agreement with Monsanto reacquiring Solutia stock.   

Gilley, a participant of the 1976 Plan— the first ERISA covered Plan, was 

one of the first former “working class” employees who separated with an 

entitlement to a deferred vested accrued benefit under Old Monsanto’s defined 

benefit plan to apply for his pension after the split of Old Monsanto into three 

separate business lines.  By selectively defending this case as a discretionary claim 

for benefits Old Monsanto established precedent for the denial of other “working 

class” participants of the 1976 Plan, and future “working class” participants under 

other plan amendments would be cutoff by the reorganization before reaching 

                                        
4 Forsberg was a both a defendant in the Forsberg declaratory action and a plaintiff 
in the Miller action. 
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retirement age.5  Gilley is wrongly decided and should be revisited by the panel 

and the Court sitting en banc.    

The Cutting Edge 

Finally, the law of this Circuit is in flux and without reconsideration by the 

Court en banc the law of this Circuit will be in disarray.  Several conflicting 

decisions have been issued by this and other circuits since this Court’s decision in 

Gilley.  The Ninth Circuit in Burke v. Pitney Bowes, Incorporation Long Term 

Disability Plan, 544 F.3d 1016 (9th Cir. 2008), declined to follow the line of cases 

prior to MetLife including Gilley that held that a non-reversionary trust eradicates 

the possibility of a conflict of interest finding that MetLife requires consideration 

of conflict of interest as a factor when benefits are paid from a Trust.  Burke v. 

Pitney Bowes, Inc. Long Term Disability Plan, 544 F.3d 1016 (9th Cir. 2008). 

This Court has issued two decisions since Gilley that are in conflict, one 

taking into consideration the impact of MetLife and the other relying on Gilley for 

the proposition that a conflict of interest is never a factor when benefits are paid 

from a non-reversionary Trust.  See Oliver v. Coca-Cola, 497 F.3d 1181, 1202 

                                        
5 Monsanto filed a fraudulently identified plan document as the 1976 Plan with its 
Rule 12(b)(6) motion to dismiss, but the Court nevertheless has afforded complete 
discretion throughout.  (Doc. 8, 13-4, 19).   Old Monsanto amended its defined 
benefit pension plan every five years, the 1971 plan, 1976 plan, 1981 plan, 1986 
plan, 1991 plan etc. (Doc. 35). 
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(11th Cir. 2007)(“Oliver”)(panel rehearing pending); White v. Coca-Cola, 542 F.3d 

848 (11th Cir. 2008)(petition for certiorari pending).   

This Case Is Suitable For Panel and En Banc Review 

Old Monsanto’s shareholders, top executives, and other highly compensated 

employees should not be unjustly enriched through forfeiture of accrued benefits 

rightfully belonging to Old Monsanto’s former workers.  Congresses’ intent in 

passing ERISA was to ensure promised benefits and that intent should not be 

contravened by this circuit’s adherence to a legal fiction.  Old Monsanto received 

substantial “tax” benefits for maintaining an alleged qualified defined benefit plan 

for its former workers that the company has now abandoned at retirement age.  

Plaintiff’s counsel in her professional opinion believes the Court sitting en banc 

should revisit Gilley.  Alternatively, Plaintiff’s counsel in her professional opinion 

believes all would benefit from the panel’s reasoning in regards to the 

inapplicability of MetLife, Lanfear and Litman to the instant appeal.   

        

Respectfully submitted, 

        
___________________ 

       Elisa Smith Rives 
       Attorney for Plaintiff 
       2208 Ringold Street Ste 103 
       Guntersville, AL 35976 
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Statement of Issues for Panel Rehearing and En Banc Review 

Whether in light of ERISA’s complex reticulated statutory scheme enacted 

by Congress for the express purpose of protecting pension benefits promised to 

“working class” participants Gilley’s holding that a non-reversionary Trust 

"eradicates any alleged conflict of interest so that the arbitrary or capricious 

standard of review applies" is a non sequitur?  Additionally, can the panel decision 

affirming Gilley as the law of the case and the lower court’s dismissal for lack of 

subject matter jurisdiction stand when Defendants misled the court and Plaintiff 

below, the Intervening Controlling Law in this circuit has changed permitting 

former employees such as Gilley to bring claims for benefits under Section 

502(a)(3) for breach of fiduciary duty and violation of ERISA, and if upheld Gilley 

will lead to a manifestly unjust result.  Moreover, after MetLife can courts 

implicitly decline jurisdiction and defer to Defendants’ judgment in actions for 

“appropriate equitable relief” under ERISA Section 502(a)(3) for violation of 

ERISA?  Plaintiff maintains that the panel and the Court sitting en banc should 

revisit Gilley and its holding particularly in light of the cutting edge nature of the 

instant litigation and the shifting sands of ERISA jurisprudence.   

Statement of Course of Proceedings and Disposition of Case 

 1. On 8/1/2005, the lower court, Judge Propst held a limited initial 

hearing on the issue of how many hours of credited service Plaintiff had in 1972 
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based on Defendants’ stipulation of the facts and law.  [Doc. 77-80].  The 

following dialog between defense counsel and the Court preceded the initial 

hearing:  “THE COURT: Do you agree that if he somehow or another he got 

1,000 hours in 1972, calculated however it's due to be calculated, that he 

would be eligible? MR. RUSSELL: That's correct, Your Honor. THE 

COURT: You agree to that? MR. RUSSELL: Yes, we do, Your Honor”.  (Doc 

101 Vol I at p. 12; see also Doc 76-80).   

2. On 1/26/2006 Judge Propst found Plaintiff had 1000 hours of credited 

service for 1972 entitling him to his accrued benefit observing the benefit decision 

was the result of a clear conflict of interest and denying Defendants’ motion to 

alter or amend.  Despite Defendants’ stipulation they appealed. [Doc. 116-7, 134, 

136]. 

3. On 6/28/2007 this Court reversed on the ground that the law of this 

circuit is clear that a Trust “eradicates any alleged conflict of interest so that the 

arbitrary or capricious standard of review applies” based on Buckley v. 

Metropolitan Life, 115 F.3d 936, 939-40 (11th Cir. 1997) taking Defendants 

factual and legal determinations to be true and remanded for consideration of 

Plaintiffs’ claims for breach of fiduciary duty and violation of ERISA.  Gilley, 490 

F.3d at 860. 
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4. On 6/12/2008 Judge Smith dismissed Plaintiff’s claims for 

“appropriate equitable relief” due to breach of fiduciary duty and violation of 

ERISA without reaching the merits based on Nugent v. Jesuit High School of New 

Orleans, 625 F.2d 1285, 1287 (5th Cir. 1980)(“Nugent”) as the binding law in this 

circuit holding a former employee who did not vest at the time of his termination 

was not a “participant” under ERISA with standing to bring a claim for breach of 

fiduciary duty. (Doc. 194). 

5. On 6/19/2008 the Supreme Court in Metropolitan Life Insur. Co. et al. 

v. Glenn, 554 U.S. ___ (2008) declared that reviewing courts must consider the 

inherent conflict of interest that exists when employers both fund and administer 

benefit plans. 

6. On 7/31/2008 this Court in Lanfear v. Home Depot, Inc., 536 F.3d. 

1217 (11th Cir. 2008) overruled Nugent and resolved an issue of first impression in 

this Circuit holding that a former employee who receives less than he is entitled to 

receive in retirement benefits from a plan is a participant entitled to state a claim 

for equitable relief for breach of fiduciary duty under ERISA Section 502(a)(3).  

7. On 2/03/2008 the panel after oral argument held Plaintiff was 

foreclosed by the law of the case doctrine established in Gilley v. Monsanto Co. 

Inc., 490 F.3d 848 (1lth Cir. 2007) as to Counts I and V and Plaintiff failed to 
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properly appeal Counts II through IV affirming the lower court’s dismissal for lack 

of subject matter jurisdiction.   

PETITION 

 Petitioner/Appellant Gilley petitions for a Rehearing pursuant to Rule 40 of 

Rules of Appellate Procedure and Rehearing En Banc pursuant to Rule 35 of Rules 

of Appellate Procedure. 

Plaintiff’s counsel as an officer of the court is of the opinion this case should 

be reconsidered by the panel and the full court.  The panel decision declares Gilley 

v. Monsanto Co. Inc., 490 F.3d 848 (1lthCir. 2007) as dispositive on Counts I and 

V because “[w]ith respect to his claim based upon new evidence, we conclude that 

the evidence is not new, and that plaintiff had ample opportunity to present that 

evidence in the hearing before the district court prior to the first appeal.  Nor is 

there any other meritorious exception to the law of the case”.  (No. 08-13646 

February 3, 2009).   

Although ERISA is a complex well drafted reticulated statute that courts 

often find confusing and difficult to understand the basic legal principles of 

ERISA’s foundation are centuries’ old and well grounded in concepts of quasi 

contract and trust.  Gilley, 490 F.3d at 852 (Judge Carnes commenting that Justice 

Holmes would have “loved the pleasure of unraveling a difficulty” such as 

ERISA.); see also Great-West Life & Annuity Insur. Co. v. Knudson, 534 U.S. 204 
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(2001)(Justice Scalia relying on the law of equity of the divided bench and bar to 

find that contract damages in Great-West were not “appropriate equitable relief” 

contemplated by Congress when considering relief under ERISA § 502(a)(3)).  It is 

black letter law that equitable relief is available to redress injuries suffered as a 

result of a trustee’s wrongdoing.  In re Matter of Kennedy & Cohen, Inc., 612 F.2d 

963 (5th Cir. 1988).  In equity “[t]he person making an untrue statement without 

knowing or believing it to be untrue, and without any intent to deceive, may be 

chargeable with actual fraud in equity.” . . . As a general rule, courts of equity may 

grant relief . . . when the representations were false, and actually misled the person 

to whom they were made.  See New York Life Ins. Co. v. Miller, 73 F.2d 350, 352 

(8th Cir. 1934).   

The Supreme Court in Varity recognized that Congress contemplated when 

designing ERISA’s remedial provisions that “working class” participants denied 

their pensions through forfeiture due to some wrongdoing on the part of the trustee 

would be without protection unless ERISA provided for “appropriate equitable 

relief”.  Varity, 516 U.S. at 507-15.  Varity involved ERISA’s “catchall” provision 

for equitable relief under facts similar to the instant action when a company spun 

off its pension liability to an underfunded and overburdened subsidiary that went 

bankrupt.  Id.   
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Consistent with quasi contract and trust law there two remedial provisions 

under ERISA, one where sponsors are afforded discretion and the other one for 

“appropriate equitable relief” do to some wrongdoing on the part of the trustee 

where they are not.  ERISA §§ 502(a)(1)(B) and 502(a)(3).  ERISA’s two remedial 

provisions represent a jurisdictional divide between a remedy at law and in equity.  

New York Life Insur. Co., 73 F.2d at 351(discussing fraud as defense to an action at 

law and fraud as grounds for relief in equity).  Plaintiff throughout has urged the 

Court to consider this action for “appropriate equitable relief” instead of a 

discretionary claim because of Defendants’ wrongdoing and violation of 

ERISA in the administration of Old Monsanto’s defined benefit plan.  (Doc. 

101 at p.11).  The district court while finding the benefit decision was influenced 

by a clear conflict of interest accepted Defendants’ characterization of Plaintiff’s 

individual claim for benefits as a discretionary claim under 502(a)(1)(B) stating 

Plaintiff could not spend principle.   [Doc. 101 at pp. 1-12; 116-7].   

Defendants represented to the Court on the first appeal that “[c]ontrolling 

Supreme Court authority directs that an award of benefits is impermissible under 

ERISA § 502(a)(3) because that section may be used only to award “appropriate 

equitable relief” where no other form of relief provided by § 502 is applicable.  

Varity Corp. v. Howe, 516 U.S. 489, 507-15 (1996)”.  (Defendants’ Principal Brief 

No. 06 12117-E “DPB” at p. 23; see also Doc 76).  According to Defendants’ brief 
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“the law of [t]his Court and other circuits have applied the Supreme Court’s 

teaching to reject claims for benefits under ERISA § 502(a)(3)”.1  (DPB at p. 25; 

see also Doc 76).  Defendants urged this Court in the first instance to reverse the 

district court’s award of accrued benefits because “ERISA § 502(a)(3) . . . 

authorizes only equitable relief.”  (DPB at p. 23).  Defendants declared “[b]ecause 

the scope of trial was limited to determining “the pertinent overtime plaintiff 

worked.” (Doc. 80), the issue being tried did not touch upon the remaining counts 

of the Amended Complaint.”  (DPB at p. 23).  This Court on the first appeal 

explicitly declined the opportunity to take the first swing at Plaintiff’s claims for 

equitable relief for breach of fiduciary duty and violation of ERISA.  The decision 

reads: 

Finally, Gilley raises a host of arguments, both before us 
now and in earlier proceedings, about why he is 
equitably entitled to a pension notwithstanding his 
inability to satisfy the vesting requirements under the 95-
Hour Rule. The district court did not reach any of 
these arguments and we decline to take the first swing 
at them. Some may require factual development, while 
all of them may benefit from two-tier consideration. All 
of them the district court should deal with as it deems 
appropriate on remand. 
 

Gilley, 490 F.3d at 860.   

                                        
1 The law in other circuits at the time of the initial hearing and appeal clearly 
established that former employees who had been denied less than they were 
entitled to in retirement benefits had a cause of action in “equity” if they had a 
colorable claim due to the trustee’s wrongdoing.   
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Three Mutually Exclusive Exceptions 

In Litman v. Massachusetts Mutual Life Ins. Co., 825 F.2d 1506, 1508, 1510 

(11th Cir. 1987), the Eleventh Circuit held there are three mutually exclusive 

exceptions to the law of the case doctrine: 

“…an appellate decision is binding in all subsequent 
proceedings in the same case unless the presentation of 
new evidence or an intervening change in the controlling 
law dictates a different result, or the appellate decision is 
clearly erroneous and, if implemented would work a 
manifest injustice.” 

 
Plaintiff submits that the panel decision should be revisited because Plaintiff was 

foreclosed from presenting evidence of wrongdoing by the court prior to the first 

appeal, there is “new” evidence of fraud and wrongdoing, there has been 

intervening controlling law that dictates a different result, and the decision if 

implemented will work a manifest injustice.      

Intervening Controlling Law 

The panel rejected Plaintiff’s invitation to consider the Supreme Court’s 

holding in MetLife addressing the inherent conflict of interest that exists when 

employers sponsor and administer defined benefit plans as a factor mentioned in 

Firestone that court’s must consider when reviewing ERISA case.  Metropolitan 

Life v. Glenn, 554 U.S. at *4-7, 128 S. Ct. 2343, 2347-2350 (2008).  In MetLife the 

U.S. Supreme Court held that conflict of interest “must be weighed as a factor in 
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determining whether there is an abuse of discretion” in ERISA cases.  MetLife 

demands that reviewing courts consider the inherent conflict of interest when 

employers both manage funds and make benefit decisions regardless of the 

existence of a Trust.  Id.  Gilley’s holding that a non-reversionary Trust "eradicates 

any alleged conflict of interest so that the arbitrary or capricious standard of review 

applies" is a legal fiction.  Defendants here under facts very similar to those in 

Varity have invited the Court at every stage of the litigation to give them unlimited 

discretion to define the facts and the law as if the nature of this action involved a 

discretionary benefit decision and the Court lacked equitable jurisdiction.  The 

discretion afforded under Firestone Tire & Rubber v. Bruch is limited to an 

individual claim for benefits under ERISA § 502(a)(1)(B), and then only if 

discretion is reserved in the plan and not abused.  Firestone Tire & Rubber 

Company v. Bruch, 489 U.S. 101 (1989).   Once a trustee abuses the discretion 

afforded under Firestone ERISA permits a claim for equitable relief. 

This Court in Lanfear, a decision issued just after the district court’s 

dismissal for lack of subject matter jurisdiction based on Fifth Circuit precedent, 

overruled Nugent’s holding that “a former employee whose pension benefits were 

not vested at the time of [his] termination . . . is not a ‘participant’” with the right 

to bring claims for breach of fiduciary duty.  Lanfear, 536 F.3d at 1223.  Lanfear 

changed the Controlling Law of this circuit.  This Court has now recognized as 
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most other circuits prior to the first appeal that a former employee who did not 

receive what he was entitled to receive in retirement benefits properly states a 

claim for breach of fiduciary duty. Id.  MetLife overrules Gilley and Buckley and 

Plaintiff has jurisdiction under Lanfear.   

Plaintiff’s prayers for relief have gone unanswered.  Gilley addresses 

Plaintiff’s individual claim as if it were brought as a discretionary claim for 

benefits under ERISA § 502(a)(1)(B) under the arbitrary and capricious standard of 

review despite no such claim being brought and a clear record of wrongdoing and 

misrepresentation.  The panel and this Court en banc should reconsider its decision 

because otherwise Plaintiff will be denied his right to redress the “taking” of his 

property due to Defendants’ misrepresentation and Gilley will remain the law of 

this circuit.  Gilley is clearly erroneous and if implemented as the law of this case 

and this circuit will work a manifest injustice permitting this and other companies 

to deny vested benefits employing the legal fiction established in Gilley and 

Buckley circumventing Supreme Court precedent and the law of this circuit 

established since Gilley.  Because there are three mutually exclusive exceptions for 

revisiting the law of the case the panel’s decision citing only one reason, “new 

evidence”, is wrong.  Plaintiff is aware of no law that permits a manifestly unjust 

result.  Greene v. United States, 376 U.S. 149, 158-64 (1964); Bradley v. School 

Board of Richmond, 416 U.S. 696, 711 (1974).     
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A Trust Cannot Eradicate the Effect of the Conflict of Interest  

Gilley was an employee of the company known as Monsanto Company, Inc. 

“Old Monsanto” in its chemical business. (Doc. 35).  Old Monsanto closed the 

Sand Mountain plant where Plaintiff worked just as he and others became vested in 

the defined benefit pension plan promising Plaintiff a pension at retirement age.  

Id.  Old Monsanto never reported any former “working class” employees who 

separated with a deferred vested benefit on the plan’s annual Form 5500s.  (On 

remand Doc. 167-9, 174).  After closing the plant Old Monsanto amended the plan 

changing the vesting scheduling.2  Id.  Gilley had no notice or knowledge of the 

amendment and Old Monsanto never provided benefit statements to its former 

“working class” employees.  (Doc. 35, 167-9, 174).   

In 1997 Old Monsanto initiated a Varity type scheme to cause forfeiture of 

all its former “working class” employees’ accrued vested benefits to be paid out to 

top executives as nonqualified pension benefits.3 The assets for all of Old 

Monsanto’s nonqualified and qualified plans were held in a collective Trust.  Id.  

                                        
2 Plaintiff’s counsel in response to questions from the panel explained that the 
evidence regarding the timing of the 1981 amendment was available at the time of 
the initial hearing, but because of Defendants’ stipulation the court and Plaintiff 
were misled to believe the timing of the amendment was not an issue.  (Oral 
Argument January 27, 2009).   
3 At the time of the initial hearing and first appeal much of the information about 
the litigation scheme to defraud unreported “working class” participants of their 
accrued benefit was unknown and constitutes “new” evidence of fraud.   
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In the vernacular a plan refers to a written instrument, the benefit plan, and an 

“account” where funds are held.  Publication 575 at http://www.irs.gov.  The 

Internal Revenue Service “IRS” places restrictions on the amount of funds that can 

be held in qualified “tax favored” plans.  To get around the IRS’s regulations for 

“tax favored” qualified plans company’s hold overflow funds in Trust under 

nonqualified plans for their top executives.  Id.  Declaring as a matter of law that a 

non-reversionary Trust "eradicates any alleged conflict of interest” is tantamount to 

saying there is “no possibility of a breach of fiduciary duty” that can lead to the 

improper denial of vested benefits. 

Old Monsanto spun off its chemical business including responsibility for 

pension benefits to Solutia, Inc. (“Solutia”) in 1997.  In 1999 “Old Monsanto” 

became known as Pharmacia and in 2002 Old Monsanto spun off its life science 

business to “New” Monsanto Company, Inc.  (Doc. 35).  All three businesses 

established “cash balance” benefit plans from assets held in Old Monsanto’s Trust.  

Under a cash balance plan the company establishes a hypothetical balance in a 

virtual account for each participant.  Drutis v. Rand McNally & Co., 499 F.3d 608 

(3rd Cir. 2007).  After the split Solutia, the largest of the three business lines with 

70% of Old Monsanto’s unfunded pension liability, filed a declaratory class action 

against Old Monsanto’s retirees reaching a settlement and then filed for bankruptcy 

protection.  Solutia, Inc. v. Forsberg, CV 98-00237-CV-3-RV and 99-00168-CV-
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3-RV; Bankruptcy Court Southern District of New York No. 03-17949 (PCB).  

Top executives of Old Monsanto who went to work for Solutia retired when it 

entered bankruptcy, and then filed an action for nonqualified pension benefits 

against Pharmacia in the Eastern District of Missouri.  Miller v. Pharmacia, No 

4:04-CV-981 RWS Doc. 231.  In 2007, Pharmacia “Old Monsanto” paid out 

millions to top executives in nonqualified pension benefits and this Court issued 

the Gilley decision declaring a trust eradicates any conflict of interest.4  Id.  After 

reaching a settlement with retirees and other creditors Solutia exited bankruptcy 

with the aid of Pharmacia “Old Monsanto” and New Monsanto under a new 

separation agreement with Monsanto reacquiring Solutia stock.   

Gilley, a participant of the 1976 Plan— the first ERISA covered Plan, was 

one of the first former “working class” employees who separated with an 

entitlement to a deferred vested accrued benefit under Old Monsanto’s defined 

benefit plan to apply for his pension after the split of Old Monsanto into three 

separate business lines.  By selectively defending this case as a discretionary claim 

for benefits Old Monsanto established precedent for the denial of other “working 

class” participants of the 1976 Plan, and future “working class” participants under 

other plan amendments would be cutoff by the reorganization before reaching 

                                        
4 Forsberg was a both a defendant in the Forsberg declaratory action and a plaintiff 
in the Miller action. 
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retirement age.5  Gilley is wrongly decided and should be revisited by the panel 

and the Court sitting en banc.    

The Cutting Edge 

Finally, the law of this Circuit is in flux and without reconsideration by the 

Court en banc the law of this Circuit will be in disarray.  Several conflicting 

decisions have been issued by this and other circuits since this Court’s decision in 

Gilley.  The Ninth Circuit in Burke v. Pitney Bowes, Incorporation Long Term 

Disability Plan, 544 F.3d 1016 (9th Cir. 2008), declined to follow the line of cases 

prior to MetLife including Gilley that held that a non-reversionary trust eradicates 

the possibility of a conflict of interest finding that MetLife requires consideration 

of conflict of interest as a factor when benefits are paid from a Trust.  Burke v. 

Pitney Bowes, Inc. Long Term Disability Plan, 544 F.3d 1016 (9th Cir. 2008). 

This Court has issued two decisions since Gilley that are in conflict, one 

taking into consideration the impact of MetLife and the other relying on Gilley for 

the proposition that a conflict of interest is never a factor when benefits are paid 

from a non-reversionary Trust.  See Oliver v. Coca-Cola, 497 F.3d 1181, 1202 

                                        
5 Monsanto filed a fraudulently identified plan document as the 1976 Plan with its 
Rule 12(b)(6) motion to dismiss, but the Court nevertheless has afforded complete 
discretion throughout.  (Doc. 8, 13-4, 19).   Old Monsanto amended its defined 
benefit pension plan every five years, the 1971 plan, 1976 plan, 1981 plan, 1986 
plan, 1991 plan etc. (Doc. 35). 
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(11th Cir. 2007)(“Oliver”)(panel rehearing pending); White v. Coca-Cola, 542 F.3d 

848 (11th Cir. 2008)(petition for certiorari pending).   

This Case Is Suitable For Panel and En Banc Review 

Old Monsanto’s shareholders, top executives, and other highly compensated 

employees should not be unjustly enriched through forfeiture of accrued benefits 

rightfully belonging to Old Monsanto’s former workers.  Congresses’ intent in 

passing ERISA was to ensure promised benefits and that intent should not be 

contravened by this circuit’s adherence to a legal fiction.  Old Monsanto received 

substantial “tax” benefits for maintaining an alleged qualified defined benefit plan 

for its former workers that the company has now abandoned at retirement age.  

Plaintiff’s counsel in her professional opinion believes the Court sitting en banc 

should revisit Gilley.  Alternatively, Plaintiff’s counsel in her professional opinion 

believes all would benefit from the panel’s reasoning in regards to the 

inapplicability of MetLife, Lanfear and Litman to the instant appeal.   

        

Respectfully submitted, 

       /s/ Elisa Smith Rives 
___________________ 

       Elisa Smith Rives 
       Attorney for Plaintiff 
       2208 Ringold Street Ste 103 
       Guntersville, AL 35976 
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