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THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ALABAMA 

MIDDLE DIVISION 
 
WENDELL GILLEY,   ) 
      ) 
 Plaintiff,    ) 
      ) 
v.      ) Case No. CV 04-PT-0562-M 
      ) 
MONSANTO COMPANY, ET AL., ) 
      ) 
 Defendants.    ) 
 

DEFENDANTS’ MOTION FOR ATTORNEYS’ FEES AND COSTS 
PURSUANT TO 28 U.S.C. § 1927 

 
 Defendants hereby move this court for an award of attorneys’ fees, costs, 

and expenses associated with responding to Plaintiff’s motion for relief from 

judgment pursuant to Rule 60 of the Federal Rules of Civil Procedure.  In support 

of this motion, Defendants state as follows: 

1. Plaintiff’s Rule 60 motion is the latest in a string of frivolous 

pleadings and arguments that have prolonged this litigation far past the point at 

which any reasonably careful attorney would know that further proceedings were 

unwarranted.  Defendants file this motion reluctantly but do so as a result of the 

abusive tactics to which they have been subjected. 

2. 28 U.S.C. § 1927 provides that “[a]ny attorney . . . who so multiplies 

the proceedings in any case unreasonably and vexatiously may be required by the 

court to satisfy personally the excess costs, expenses, and attorneys’ fees 
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reasonably incurred because of such conduct.”  This standard is met where “the 

attorney’s conduct is so egregious that it is ‘tantamount to bad faith.’” Amlong & 

Amlong, P.A. v. Denny’s, Inc., 500 F.3d 1230, 1239 (11th Cir. 2007) (quoting 

Avirgan v. Hull, 932 F.2d 1572, 1582 (11th Cir. 1991)).  “[B]ad faith turns not on 

the attorney’s subjective intent, but on the attorney’s objective conduct.”  Id.  The 

Eleventh Circuit has held that “‘[a] determination of bad faith is warranted where 

an attorney knowingly or recklessly pursues a frivolous claim.’”  Id. at 1242 

(quoting Schwartz v. Millon Air, Inc., 341 F.3d 1220, 1225–26 (11th Cir. 2003)).  

“Reckless conduct simply means conduct that grossly deviates from reasonable 

conduct.”  Id. at 1240.  This includes conduct that “unreasonably increases the 

length and complexity of the case.”  6 Moore’s Fed. Prac. § 26.06 (3d ed. 2009). 

3. The recently-filed Rule 60 motion is just the sort of multiplication of 

proceedings the statute is intended to address.  The motion was filed after the case 

had been twice to the Eleventh Circuit and United State Supreme Court.  Indeed, 

on the last trip to the Supreme Court, Plaintiff’s counsel took the extreme and 

contumacious step of filing a motion for rehearing from the denial of certiorari.  

After all that, Plaintiff’s counsel returned to this Court claiming that the prior 

results were the result of fraud committed by Defendants and their counsel.  While 

claiming fraud, Plaintiff’s motion merely reargued points presented and rejected 

repeatedly in the six years of prior litigation.  See Defendants’ Opp. to Rule 60 
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Mtn.  And the motion was filed on the eve of oral argument in the related 

Heptinstall case for the purpose of telling the Eleventh Circuit panel that the Gilley 

precedent should not be relied upon because the judgment was being challenged on 

grounds of fraud.  Id. at pp. 12-13. 

4. The filing of the Rule 60 motion was plainly conduct that a 

“reasonably careful attorney would have known . . . to be unsound.”  Jolly Group, 

Ltd. v. Medline Industries, Inc., 435 F.3d 717, 720 (7th Cir. 2006) (quotation 

omitted).  An award of fees and costs associated with the motion fully serves the 

statute’s purpose of deterring such conduct and ensuring that those who create 

unnecessary costs bear them.  See Footman v. Cheung, 139 Fed. Appx. 144, 146 

(11th Cir. 2005) (citing Schwartz, 341 F.3d at 1225); see also 2 Moore’s Fed. Prac. 

§ 11.40 (3d ed. 2009).   

 WHEREFORE Defendants respectfully request that this Court enter an order 

requiring Plaintiff’s counsel to reimburse Defendants for its expenses, costs, and 

attorneys’ fees reasonably incurred in responding to Plaintiff’s Rule 60 motion, 

and to grant any other relief that this Court deems just and proper.  
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       Respectfully submitted, 

       BRYAN CAVE LLP 

       
By  /s/  Jeffrey S. Russell   
 Jeffrey S. Russell 
 Darci F. Madden 
 Bryan Cave LLP 
 One Metropolitan Square 
 211 N. Broadway, Suite 3600 
 St. Louis, MO  63102 
 (314)259-2000 
 (314)259-2020 (facsimile) 
 
By /s/  William J. Baxley   
 William J. Baxley  BAX001 
 Joel E. Dillard 
 Donald R. James, Jr. 
 Baxley, Dillard, Dauphin, 
 McKnight & James 
 2008 Third Avenue South 
 Birmingham, Alabama  35233 
 (205) 271-1100 (telephone) 
 (205) 271-1108 (facsimile) 

 
Attorneys for Defendants 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was filed electronically on the 12th day 

of February, 2010 with the Clerk of the Court to be served by operation of the 

Court’s electronic filing system upon Elisa Rives, P.O. Box 920, Guntersville, 

Alabama 35976. 

 

 By   /s/  Jeffrey S. Russell   
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