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THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ALABAMA 

MIDDLE DIVISION 
 
WENDELL GILLEY,   ) 
      ) 
 Plaintiff,    ) 
      ) 
v.      ) Case No. CV 04-PT-0562-M 
      ) 
MONSANTO COMPANY, ET AL., ) 
      ) 
 Defendants.    ) 
 

DEFENDANTS’ MEMORANDUM IN OPPOSITION TO PLAINTIFF’S 
AMENDED MOTION FOR RELIEF FROM FINAL JUDGMENT 

 
“[T]there must be an end to litigation.” 1 

 
 This case has been pending for nearly six years and has been to the Eleventh 

Circuit and the Supreme Court twice.  Plaintiff now seeks to set aside the judgment 

pursuant to Rule 60 of the Federal Rules of Procedure.  But Plaintiff’s motion 

relies on allegations and arguments that have been presented and rejected many 

times before.  There are no grounds to set aside the judgment, and this Court 

should deny Plaintiff’s motion and bring this matter to a close.  

I. PROCEDURAL HISTORY 

 Plaintiff filed his Complaint on March 17, 2004.  (Dkt. No. 1.)  Following a 

bench trial in August 2005, Judge Propst entered judgment in favor of Plaintiff.  

                                                 
1 12 Moore’s Fed. Prac. § 60.21[4][c] (3d. ed. 2009). 
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(Dkt. No. 117.)  The Eleventh Circuit reversed and vacated the judgment, finding 

that Plaintiff was not vested in the Plan and was not entitled to benefits.  (Dkt. No. 

153.)  Plaintiff filed a petition for rehearing and a petition for rehearing en banc, 

both of which were denied.  (See Dkt. No. 155.)  Plaintiff then filed a petition for 

certiorari with the Supreme Court, which declined to hear the case.  (See id.) 

 On remand, this Court dismissed the remainder of Plaintiff’s claims, holding 

that Plaintiff lacked standing.  (Dkt. No. 194.)  Plaintiff sought review from the 

Eleventh Circuit (Dkt. No. 195), which affirmed per curiam.  (Dkt. No. 207.)  

Plaintiff again filed a petition for certiorari, which the Supreme Court again 

denied.  (Sup. Ct. Dkt., attached hereto as Exhibit A.)  Plaintiff then took the 

remarkable—and fruitless—step of filing a petition for rehearing from the denial 

of certiorari and for other forms of relief from the Supreme Court.  (Id.)  The 

Supreme Court denied these additional requests on November 30, 2009.  (Id.) 

 Plaintiff is now before this Court claiming that all that has gone before was 

procured by fraud and must be set aside.  But while claiming fraud, Plaintiff is 

merely re-arguing points previously raised and rejected during the long course of 

this litigation.  As set forth herein, Plaintiff’s motion is without merit. 

II.  PLAINTIFF’S MOTION IS UNTIMELY 

 As an initial matter, Plaintiff’s attempt to set aside the judgment should be 

denied as untimely.  A motion pursuant to Rule 60(b)(3) may be made “no more 
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than a year after the entry of the judgment or order or the date of the proceeding.”  

Fed. R. Civ. P. 60(c)(1).  “A final judgment under Rule 60(b) is any judgment that 

is an appealable order.”  Solaroll Shade & Shutter Corp. v. Bio-Energy Sys., Inc., 

803 F.2d 1130, 1131 (11th Cir. 1986).  The Court issued its Memorandum Opinion 

dismissing Plaintiff’s case on June 12, 2008.  (Dkt. No. 194.)  The instant motion 

was not filed until January 25, 2010, more than 19 months later.  Accordingly, 

Plaintiff’s 60(b)(3) motion is untimely. 

 Plaintiff’s reliance on Rule 60(b)(4), (5), and (6) is also untimely.  A motion 

pursuant to Rule 60(b)(4), (5), and (6) must be “made within a reasonable time.”  

Fed. R. Civ. P. 60(c)(1).  Whether a Rule 60 motion has been made within a 

“reasonable” time depends on the circumstances of each case.  BUC Int’l Corp. v. 

Int’l Yacht Council Ltd., 517 F.3d 1271, 1275 (11th Cir. 2008).  In making this 

determination, courts consider “‘whether the parties have been prejudiced by the 

delay and whether a good reason has been presented for failing to take action 

sooner.’”  Id. (quoting United States v. Boch Oldsmobile, Inc., 909 F.2d 657, 661 

(1st Cir. 1990)).  Here, Plaintiff’s motion was made more than a year and a half 

after entry of judgment.  Plaintiff has cited no reason for this delay.  And none of 

the grounds on which his motion rests is new.  (See p. 5 & n.2, below.)  There is, 

therefore, no reason that Plaintiff could not have brought this motion following 

final judgment, rather than waiting for multiple rounds of appeals.   

Case 4:04-cv-00562-CLS-HGD     Document 212      Filed 02/09/2010     Page 3 of 14



 

 4 
3305576   

III. PLAINTIFF’S RULE 60 MOTION FAILS ON THE MERITS 

 In addition to being untimely, Plaintiff’s motion also fails on the merits 

under any subsection of Rule 60.   

 A. Plaintiff’s Rule 60(b)(3) motion fails because it relies on rehashed  
  arguments and misrepresentations of the record that have no  
  bearing on the dismissal of Plaintiff’s claims for lack of standing. 
 
 “To obtain relief from a final judgment based upon fraud under Rule 

60(b)(3), the moving party must prove by clear and convincing evidence that the 

adverse party obtained the verdict through fraud, misrepresentations, or other 

misconduct.”  Waddell v. Hendry County Sheriff’s Office, 329 F.3d 1300, 1309 

(11th Cir. 2003).  The movant “must show that the conduct complained of 

‘prevented the moving party from fully and fairly presenting his case.’”  C.L. 

Taylor v. Texgas Corp., 831 F.2d 255, 259 (11th Cir. 1987) (quoting Harre v. A.H. 

Robins Co., 750 F.2d 1501, 1503 (11th Cir. 1985) (further quotation omitted)).   

 Plaintiff’s allegations fail to meet these standards.  Plaintiff asserts that “the 

decision supporting forfeiture of Plaintiff’s property is based on fraud, 

misrepresentation, nondisclosure and misconduct on the part of the opposing 

party,” namely “a shell game wherein assets and liability were divvying up 

between Pharmacia, ‘New’ Monsanto and Solutia.”  (Mot. at 15-16.)  Plaintiff also 

states that “Old” Monsanto was a “bias[ed] decision-maker” that “intentionally 
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caused forfeiture of ‘working class’ participants’ qualified benefits to insure higher 

retirement income for themselves.”  (Id. at 18) (emphasis in original). 

 But these allegations have nothing to do with the order dismissing Plaintiff’s 

claims for lack of standing or the Eleventh Circuit’s determination that Plaintiff 

lacked sufficient service to earn a vested pension.  In other words, even if Plaintiff 

could prove a “shell game” or “bias,” these points would not change the grounds 

for judgment.  Accordingly, they are not a proper basis for a Rule 60 motion 

attacking this Court’s judgment.  See Cox v. Nuclear Pharmacy, Inc. v. CTI, Inc., 

478 F.3d 1303, 1315-16 (11th Cir. 2007) (denying Rule 60 motion where it was 

“unclear how [documents produced after judgment] could have affected the 

outcome of the litigation”); Chapman v. AI Transport, 229 F.3d 1012, 1027 n.12 

(11th Cir. 2000) (denying Rule 60 motion because “trial evidence on one issue is 

not a ‘reason justifying relief’ from an earlier summary judgment on another 

issue”); Jacobs v. Electronic Data Systems Corp., 240 F.R.D. 595 (M.D. Ala. 

2007) (“[U]nder Rule 60(b), a “precondition of relief . . . is that the movant show 

that he or she has a meritorious claim or defense.”) (quoting 12 Moore’s Fed. Prac. 

§ 60.24).2  

                                                 
2 Plaintiff asserts that Defendants somehow have caused Plaintiff to name the wrong party.  Even 
assuming such an allegation were true, it would have no effect on the finding that Plaintiff has no 
standing to pursue any claim against the Plan administrator—whomever that might be—because 
Plaintiff was not vested in the Plan.  Plaintiff also contends that Defendants are somehow 
responsible for the alleged shredding of payroll records.  The Eleventh Circuit, however, ruled 
that the Plan’s method of counting vesting service was entirely proper under ERISA and that 
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 Plaintiff also relies on an instance of purported “fraud” that is a plain 

misrepresentation of the record.  Plaintiff claims that “[t]he opposing party recast 

Plaintiff’s individual claim under Section 502(a)(3) as a discretionary claim after 

stipulating Plaintiff was vested with an equitable interest in the property held in 

‘Old’ Monsanto’s trust.”  (Mot. at 19.)  This is a blatant misrepresentation of the 

record, which reads as follows:  

THE COURT: Well, my understanding is, at least part of 
what we’re here to establish is how much time that he 
either worked or was on vacation, or however you say it 
added up. Do you agree that if he somehow or another 
got 1,000 hours in 1972, calculated however it’s due to 
be calculated, that he would be eligible? 
 
MR. RUSSELL: That’s correct, Your Honor. 
 
THE COURT: You agree to that? 
 
MR. RUSSELL: Yes, we do, Your Honor. 
 
THE COURT: Okay. So now you go ahead and prove, 
however you expect to prove, that he should get 1,000 
hours for 1972. 
 
MS. RIVES: Yes, Your Honor. 
 

(Trial Tr., Aug. 1, 2005, attached hereto as Exhibit B, at 11:24-12:11.)  As this 

record shows, the Court tried to focus Plaintiff’s claims at trial by looking at 

service during 1972.  Defendants agreed this was the relevant factual issue.  

                                                                                                                                                             
actual hours worked are irrelevant.  Moreover, Plaintiff already presented his shredding claim to 
this Court.  (Dkt. No. 170.)   
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Defendants, however, never stipulated that Plaintiff had the requisite hours of 

service for 1972—indeed, this factual question was at the heart of the initial trial 

on the merits and the Court of Appeals’ opinion finding that Plaintiff was not 

vested.  Any insinuation by Plaintiff that Defendants conceded Plaintiff’s 

entitlement to benefits is simply wrong and cannot form the basis of a motion to set 

aside the judgment.   

 Plaintiff’s motion is an attempt to do what the Eleventh Circuit forbids; 

namely, using the Rule as “a vehicle for the relitigation of issues.”  Travelers 

Indem. Co. v. Gore, 761 F.2d 1549, 1552 (11th Cir. 1985); see also Gonzalez v. 

Sec’y for Dept. of Corrections, 366 F.3d 1253, 1295 (11th Cir. 2004) (Edmonson, 

J., concurring) (“What Rule 60(b) and these independent actions do not provide is 

a means for litigants to obtain the district court’s reconsideration of the claims and 

defenses its judgment adjudicated.”); Kustom Signals, Inc. v. Applied Concepts, 

Inc., 247 F. Supp. 2d 1233, 1235 (D. Kan. 2003) (“Like a motion to reconsider, a 

motion under Rule 60(b) is not a second opportunity for the losing party to make 

its strongest case, to rehash arguments, or to dress up arguments that previously 

failed.”). 

 B. Plaintiff has failed to allege “egregious conduct” sufficient to show 
  “fraud on the court” under Rule 60(d)(3).   
 
 “Fraud on the court” under Rule 60(d)(3) consists of “only the most 

egregious misconduct,” such as “bribery of a judge or members of a jury, or the 
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fabrication of evidence by a party in which an attorney is implicated.”  Rozier v. 

Ford Motor Co., 573 F.2d 1332, 1338 (5th Cir. 1978) (citing Hazel-Atlas Glass 

Co. v. Hartford-Empire Co., 322 U.S. 238, 244 (U.S. 1944)); see also Travelers 

Indem., 761 F.2d at 1551 (explaining that “‘[f]raud upon the court’ should . . . 

embrace only that species of fraud which does or attempts to, defile the court itself, 

or is a fraud perpetrated by officers of the court so that the judicial machinery 

cannot perform in the usual manner its impartial task of adjudging cases that are 

presented for adjudication, and relief should be denied in the absence of such 

conduct.”).  By contrast, “[l]ess egregious misconduct, such as nondisclosure to the 

court of facts allegedly pertinent to the matter before it, will not ordinarily rise to 

the level of fraud on the court.”  Rozier, 573 F.2d at 1338; see also Travelers, 761 

F.2d at 1551 (explaining that “[f]raud inter parties, without more, should not be 

fraud upon the court, but redress should be left to a motion under Rule 60(b)(3) or 

to an independent action”).  The proponent of the motion must “‘show an 

unconscionable plan or scheme which is designed to improperly influence the court 

in its decision.’”  Rozier, 573 F.2d at 1338 (quoting England v. Doyle, 281 F.2d 

304, 309 (9th Cir. 1960)).   

 As explained above, Plaintiff offers only a rehash of previously rejected 

arguments or misstatements of the record.  He makes no showing that meets the 

extraordinarily high standards of Rule 60(d)(3).   
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 C. Plaintiff cites no facts or argument in support of his reliance on  
  Rule 60(b)(4), (5), and (6), which are inapplicable in any event.  
 
 Plaintiff refers to Rule 60(b)(4), (5), and (6), but makes no allegations or 

arguments to support such a motion.  Accordingly, Plaintiff’s motion based on 

these sections can be denied on that ground alone.  See Dixon v. Kilgore, 343 Fed. 

Appx. 530, 531 (11th Cir. 2009) (upholding district court’s dismissal of Rule 60 

motion where movant failed to allege facts or advance arguments in support of 

motion for relief).  In any event, Plaintiff would not be entitled to relief under these 

sections because they clearly do not apply to the circumstances cited in Plaintiff’s 

brief.   

 Rule 60(b)(4) provides relief from a judgment that is void.  Fed. R. Civ. P. 

60(b)(4).  A judgment is considered void under Rule 60(b)(4) “‘if the court that 

rendered it lacked jurisdiction of the subject matter, or of the parties, or if it acted 

in a manner inconsistent with due process of law.’”  Burke v. Smith, 252 F.3d 

1260, 1263 (11th Cir. 2001) (quoting In re Edwards, 962 F.2d 641, 644 (7th Cir. 

1992) and citing Rice v. Ford Motor Co., 88 F.3d 914, 918 n.7 (11th Cir. 1996)).  

A judgment may also be held void under Rule 60(b)(4) if the rendering court was 

powerless to enter it.  Id.  Plaintiff makes no allegation—nor could he—that the 

judgment was somehow void.  Indeed, the ground for this Court’s dismissal was 

that Plaintiff lacked standing and, therefore, this Court lacked jurisdiction.  Rule 

60(b)(4) is inapplicable.   
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 Rule 60(b)(5) allows a court to set aside a judgment that “has been satisfied, 

released or discharged; is based on an earlier judgment that has been reversed or 

vacated; or applying it prospectively is no longer equitable.”  Fed. R. Civ. P. 

60(b)(5); see also Cook v. Birmingham News, 618 F.2d 1149, 1151 (5th Cir. 1980).  

The rule only applies to “judgments that have prospective effect ‘as contrasted 

with those that offer a present remedy for a past wrong.’”  Id. at 1152 (quoting 21 

Wright & Miller Fed. Prac. and Proc. § 2863).  Here, the judgment against Plaintiff 

has not been satisfied, released, or discharged, and it is not based on an earlier 

judgment that has been reversed or vacated.  The judgment simply has no 

prospective application.  Thus, Plaintiff’s purported reliance on Rule 60(b)(5) is 

without merit.  

 Finally, Rule 60(b)(6) permits a judgment to be set aside for “any other 

reason that justifies relief.”  Fed. R. Civ. P. 60(b)(6).  This is a catch-all provision 

that applies only if no other provision of Rule 60(b) applies.  United States v. Real 

Prop. & Residence, 920 F.2d 788, 791 (11th Cir. 1991); Griffin v. Swim-Tech 

Corp., 722 F.2d 677, 680 (11th Cir. 1984).  Rule 60(b)(6) may only be applied 

upon a showing of “extraordinary circumstances.”  Liljeberg v. Health Servs. 

Acquisition Corp., 486 U.S. 847, 863–64 (1988); Toole v. Baxter Healthcare 

Corp., 235 F.3d 1307, 1317 (11th Cir. 2000) (quoting Booker v. Singletary, 90 

F.3d 440, 442 (11th Cir. 1996) (explaining that the movant must “persuade [the 
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court] that the circumstances are sufficiently extraordinary to warrant relief.”)).  

Thus, the movant must show that “absent such relief, an ‘extreme’ and 

‘unexpected’ hardship will result.” Griffin, 722 F.2d at 680 (quoting United States 

v. Swift & Co., 286 U.S. 106, 119 (1932)).  Given that the crux of Plaintiff’s 

motion is fraud and misrepresentation by Defendants, Rule 60(b)(3) and/or 

60(d)(3) are the appropriate sections under which to analyze the motion.  Rule 

60(b)(6) has no application here.   

 Plaintiff notes in passing that, since Plaintiff filed his second petition for a 

writ of certiorari, several circuits have issued opinions which he claims support his 

claim for benefits.  (Mot. at 13-14.)  However, it is well-established that to set 

aside a judgment under Rule 60(b)(6), “something more than a ‘mere’ change in 

the law is necessary.”  Ritter v. Smith, 811 F.2d 1398, 1401 (11th Cir. 1987); see 

also Bailey v. Ryan Stevedoring Co., 894 F.2d 157, 160 (5th Cir. 1990) (“A change 

in decisional law after entry of judgment does not constitute exceptional 

circumstances and is not alone grounds for relief from a final judgment.”).  Rather, 

there must have been a “clear-cut change in the law,” accompanied by certain 

additional factors, not present here, to show the “extraordinary circumstances” 

necessary for Rule 60(b)(6) relief.  Ritter, 811 F.2d at 1401; see also Booker v. 

Singletary, 90 F.3d 440, 442 (11th Cir. 1996).  Plaintiff’s cases fail not only to 

represent a change in law, they also fail to support Plaintiff’s arguments in any 

Case 4:04-cv-00562-CLS-HGD     Document 212      Filed 02/09/2010     Page 11 of 14



 

 12 
3305576   

way.  The irrelevance of these very cases has been briefed to the Eleventh Circuit 

in Plaintiff’s counsel’s pending appeal in the related Heptinstall case.  (See Excerpt 

from Appellee’s Brief in Heptinstall v. Monsanto Co., et al., 11th Cir. No. 9-

12665-DD, attached hereto as Exhibit C; and Letter from Jeffrey S. Russell to the 

Clerk of the U.S. Court of Appeals for the 11th Circuit, attached hereto as Exhibit 

D.)   

CONCLUSION 

 In view of the lack of any substantial argument regarding fraud, it is fair to 

conclude that Plaintiff is using this Rule 60 motion as an unfair maneuver in 

connection with the pending Heptinstall appeal.  Heptinstall was dismissed on the 

same grounds as Gilley—lack of standing—and is scheduled for oral argument in 

the Eleventh Circuit on February 25, 2010.  On February 1, 2010, Plaintiff’s 

counsel filed an improper letter with the Court of Appeals, notifying it of 

Plaintiff’s Rule 60 motion in the instant case and arguing as follows: 

Because Defendants/Appellees rely on the Gilley 
judgment as grounds for affirming the lower court’s 
dismissal under rule 12(b)(1) and (6) and it has long been 
the law that a party cannot benefit from a judgment 
obtained by fraud, the filing of the Rule 60 motion is 
relevant to the issues raised in the instant appeal. 
 

(Letter from Elisa S. Rives to the Clerk of the U.S. Court of Appeals for the 11th 

Circuit, attached hereto as Exhibit E; see also Appellants/Plaintiff’s Motion to 
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Incorporate the Record in a Prior Proceeding, 11th Cir. No. 09-12665-DD (Feb. 5, 

2010), attached hereto as Exhibit F.) 

 At best, Plaintiff is attempting to use Rule 60 as yet another round of review.  

At worst, Plaintiff is using this motion in an effort to forestall the outcome of 

Heptinstall.  Either way, the present motion is a misuse and abuse of Rule 60 and 

should be denied.             

       Respectfully submitted, 

       BRYAN CAVE LLP 

       
By  /s/  Jeffrey S. Russell   
 Jeffrey S. Russell 
 Darci F. Madden 
 Bryan Cave LLP 
 One Metropolitan Square 
 211 N. Broadway, Suite 3600 
 St. Louis, MO  63102 
 (314)259-2000 
 (314)259-2020 (facsimile) 
 
By /s/  William J. Baxley   
 William J. Baxley  BAX001 
 Joel Dillard 
 Donald R. James, Jr. 
 Baxley, Dillard, Dauphin, 
 McKnight & Barclift 
 2008 Third Avenue South 
 Birmingham, Alabama  35233 
 (205) 271-1100 (telephone) 
 (205) 271-1108 (facsimile) 

 
Attorneys for Defendants 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was filed electronically on the 9th day 

of February, 2010 with the Clerk of the Court to be served by operation of the 

Court’s electronic filing system upon Elisa Rives, P.O. Box 920, Guntersville, 

Alabama 35976. 

 

 By   /s/  Jeffrey S. Russell   
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