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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

MIDDLE DIVISION 
 

 ) 
 ) 

WENDELL F. GILLEY, an  ) 
individual and as representative  ) 
participant,     ) 
   Plaintiff(s),  ) 
      ) CIVIL ACTION NO. 

v.      ) 
      ) CV-04- CLS-0562-M 
MONSANTO COMPANY, INC.,  ) 
et. al.      ) 
      ) 
   Defendants.  ) 
      ) 

 
AMENDED MOTION FOR RELIEF FROM FINAL JUDGMENT 

PURSUANT TO FEDERAL RULES OF CIVIL PROCEDURE RULE 
60(b)(3)(4)(5)(6) AND RULE 60(d)(3)  

 
Comes Now, Plaintiff, Wendell F. Gilley, a former employee of “Old” 

Monsanto Company, Inc. (“Old” Monsanto) and a participant with a vested 

pension benefit under its defined benefit plan and files this Rule 60 motion 

for relief from the final judgment. As grounds for said relief Plaintiff, by and 

through his counsel of record, states the following:   

THE PARTIES 

 “Old” Monsanto was Plaintiff’s former employer. Gilley et al. v. 

Monsanto Company, Inc., 04-0562 at R 35, 41 ¶ 2 (Gilley I).  

 1
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 “Old” Monsanto maintained the 1976 Monsanto Company Salaried 

Employees’ Pension Plan (“the Plan”), a defined benefit pension plan for its 

salaried exempt (highly compensated employees) and nonexempt (hourly 

employees).  Id. at R 35, 41 ¶¶ 19-26.  

The “Old” Monsanto Employee Benefits Executive Committee was a 

committee of executives on the board of directors with authority to amend 

the Plan.  Id. at R 35, 41.  

The Plan identifies “Old” Monsanto’s Employee Benefits Plan 

Committee as the entity responsible for making benefit decisions. Id.  

“Old” Monsanto through spinoffs and mergers became Solutia Inc. 

(“Solutia”), its chemical business, “New” Monsanto Company, Inc. (“New” 

Monsanto), its agricultural business, and Pharmacia Corporation 

(“Pharmacia”) n/k/a Pfizer, its pharmaceutical business.  Id. at R 35, 41 ¶¶ 3-

10; see also Exhibit D at p. 4.  

FACTS 

Plaintiff was an active employee of “Old” Monsanto’s chemical 

business from August 1972 to March 31, 1981, when he was laid off.  Id. at 

R 35, 41 ¶ 30.  

The Plan provided for a year of service for being laid off. Id. 
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Solutia assumed legacy liability for pensions owed to and belonging 

to “Old” Monsanto’s chemical workers.  Exhibit C at p. 7; Exhibits D at p. 5. 

In 1998, Solutia filed a declaratory judgment against a hand picked 

group of select retirees, former executives of “Old” Monsanto, reaching a 

settlement for higher pension benefits and lifetime medical benefits.  Solutia 

Inc. v. George Forsberg et al., Case No. 3:98CV237I RV/SMN Northern 

District of Florida; see also Solutia Inc. v. Forsberg, 221 F. Supp. 2d 1280. 

When Solutia entered bankruptcy “Old” Monsanto’s former 

executives filed suit against Pharmacia and “New” Monsanto as surrogates 

for Solutia in the Eastern District of Missouri, Miller v. Pharmacia Corp., 

4:04-CV-00981, for nonqualified pension benefits under the defined 

contribution plan.  See Heptinstall et al. v. Monsanto Company, Inc. et al. 

06-01564 (Heptinstall) at R 118-6 excerpts attached here as Exhibit E.  

Solutia was under bankruptcy protection when Plaintiff reached 

retirement age.  Heptinstall at R 117-9 attached as Exhibit A; see also 

Exhibit D at p. 7.  

Plaintiff inquired with Solutia about his vested pension benefit.  Gilley 

I at R 101 Vol I pp. 145-150 attached as Exhibit H.   

Solutia directed Plaintiff to Pharmacia.  Id.  

 3

Case 4:04-cv-00562-CLS-HGD     Document 211      Filed 01/27/2010     Page 7 of 25



Pharmacia referred Plaintiff’s demand for his vested pension benefit 

to “New” Monsanto.  Id; see also Exhibit B. 

Solutia agreed to indemnify Pharmacia a/k/a “Old” Monsanto, the 

legally responsible corporate entity, from and against liabilities associated 

with the ownership and operation of the chemical business.  Exhibit D at pp. 

5-6.  

 “‘New’ Monsanto effectively is a guarantor of Solutia's 

performance.”  Exhibit C at p. 7 ¶ 16; Exhibit D at pp. 5-6. 

Pharmacia and “New” Monsanto as surrogates for Solutia are the 

opposing party.  Id. 

Pharmacia and “New” Monsanto as surrogates for Solutia 

misrepresented to Plaintiff, Plaintiff’s counsel and the Court that “New” 

Monsanto assumed the Plan.  Exhibit B at p. 3. 

The opposing party misrepresented to Plaintiff, Plaintiff’s counsel and 

the Court, the “New” Monsanto Employee Benefits Plan Committee was the 

party responsible for making Plaintiff’s benefit decision.  Id.  

Plaintiff was denied his separated vested accrued benefit, his pension.  

Id; see also Gilley I at R 35. 

Plaintiff’s counsel filed suit against Pharmacia and “New” Monsanto.  

Id. at R 1. 

 4
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The opposing party filed with the Court a fraudulently identified plan 

document instead of the Plan.  Gilley I at R 14-19. 

The Plan clearly provided for a separated vested accrued pension 

benefit if a participant had ten (10) years of service with “Old” Monsanto.1  

Id. at R 22, 23. 

The opposing party is represented by the law firm Bryan Cave LLP.  

Docket Sheet. 

Bryan Cave LLP filed a creditor’s claim against Solutia in its 

bankruptcy action for representation costs and expenses incurred in Gilley et 

al. v. Monsanto Company, Inc. et al. 04-0562 on behalf of “New” Monsanto. 

Exhibit A; Exhibit C at pp. 6-14; Exhibit D at p. 5. 

Pharmacia filed a creditor’s claim against Solutia in its bankruptcy 

action for representation costs and expenses incurred in Gilley et al. v. 

Monsanto Company, Inc. et al.  04-0562. Exhibit A-1; Exhibit C; Exhibit D 

at pp. 5-6.  

Citing concerns for due process and adequacy of representation 

counsel for the opposing party denied class discovery and certification.  

Gilley I at R 48, 50-2.  

                                                 
1The Plan credited participants with a year of service for each year of active 
employment in which the participant had 1000 hours of service plus a year 
of service for being laid off, 1972 to 1982.  Id. at R 35 ¶ 30; see also R 22.  
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The opposing party stipulated Plaintiff was vested if he had the 

requisite hours of service for the first year of the Plan, 1972.  Gilley I at R 

101 Vol I at p. 12 attached as Exhibit F.  

During a bench trial in August 2005 the Court accepted evidence in 

regards to Plan documents and Plaintiff’s hours of service in 1972.  Gilley I 

at R 77-80.  

Pharmacia and “New” Monsanto as surrogates for Solutia represented 

to Plaintiff, Plaintiff’s counsel, and the Court there were no pay records 

when Solutia  was in the process of shredding evidence. Gilley I at p. 

857; Heptinstall R 33. 

An employee of “New” Monsanto presented testimony during the 

bench trial regarding the denial of Plaintiff’s benefits.  Gilley I at R 101 Vol 

II pp. 245-256 attached as Exhibit G. 

The Court awarded Plaintiff his accrued benefit finding a conflict of 

interest and certified it under Rule 54(b).  Gilley I at R 116-7. 

The opposing party after stipulating Plaintiff was vested if he had 

1000 hours of service in 1972 refused to pay Plaintiff his accrued benefit 

appealing to the Eleventh Circuit Court of Appeals.  Gilley I at R 135. 

The issue briefed in the Eleventh Circuit Court of Appeals was 

whether a former employee denied his rightful pension could obtain his 
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property as equitable relief under 29 U.S.C. §§ 1132(a)(3).  Gilley et al. v. 

Monsanto Company, Inc., 490 F.3d 848 (11th Cir. 2007)(Gilley I). 

After stipulating Plaintiff was vested if he had the requisite hours of 

service in 1972, which he did, counsel for Pharmacia and “New” Monsanto 

as surrogates for Solutia, the opposing party, misrepresented this action as 

just a mere discretionary claim for benefits to a sympathetic Plaintiff; the 

opposing party misrepresented the nature of the action to establish precedent 

for wide scale forfeiture; the opposing party misrepresented Plaintiff was not 

vested under the Plan and could not have been vested when the amendment 

was passed sometime before 1981; the opposing party misrepresented there 

was no conflict of interest while willfully misrepresenting or failing to 

disclose material facts to conceal the conflict of interest; and the opposing 

party misrepresented the standard of review for a suit in equity to recover 

property from a conflicted trustee is the arbitrary or capricious standard.  

Gilley I at p. 856-9; Exhibit F at p. 12.   

Pharmacia and “New” Monsanto as surrogates for Solutia failed to 

disclose material facts to avoid the court’s equitable jurisdiction including 

but not limited to the fact that “Old” Monsanto ignored ERISA’s mandates 

regarding reporting and disclosure rules for decades failing to report former 

workers with an entitlement to a separated deferred vested accrued benefit 

 7

Case 4:04-cv-00562-CLS-HGD     Document 211      Filed 01/27/2010     Page 11 of 25



with the Department of Labor as required by ERISA; failed to disclose 

assets formerly held in trust by “Old” Monsanto had been divvied up 

between three separate defined contribution plans operated by Pharmacia, 

“New” Monsanto, and Solutia with forfeitures inuring to executives as 

nonqualified benefits, and; failed to disclose Pharmacia and “New” 

Monsanto were representing Solutia’s interest as surrogates.  Id. at 856-8; 

Heptinstall at R 51; Exhibit E. 

Plaintiff’s counsel filed an independent action on behalf of additional 

Plaintiffs who were vested and due pension benefits under the Plan.  

Heptinstall. 

Plaintiff’s counsel in the collateral action filed a motion to enjoin 

Solutia and those acting in concert with it from shredding evidence.  Id. at R 

28-9. 

Counsel for Pharmacia and “New” Monsanto as surrogates for Solutia 

represented to Plaintiff, Plaintiff’s counsel, and the Court, they had no 

control over Solutia, a separate entity not before the court. Id. at R 33; 

Exhibit C at p. 7 ¶ 16; Exhibit D at pp. 5-6.  

On May 7 2007, the Equity Security Holders for Solutia, Monsanto 

Company ("New” Monsanto) and Pharmacia stipulated and agreed there 
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would be no deadline for filing final proof of claims for representation costs 

and expenses incurred in the instant action.  Exhibit A-2.  

On June 27, 2007, the Eleventh Circuit Court of Appeals issued a 

published decision reversing the award of Plaintiff’s accrued benefit for 

clear error.  Gilley et al. v. Monsanto Company, Inc., 490 F.3d 848 (11th Cir. 

2007) “Gilley I”.  

Solutia attempted to discharge all the legacy pension liability assumed 

from “Old” Monsanto in its bankruptcy proceeding but discharge was 

denied.  Exhibits A, B, C, and D. 

After remand in the instant action Plaintiff’s counsel’s was subjected 

to abusive litigation tactics, including but not limited, sanctions for refusing 

to answer interrogatories on behalf of the Heptinstall Plaintiffs when the 

opposing party had answers from this litigation.  Gilley et al. v. Monsanto 

Company, Inc. et al. 04-0562 (Gilley II); see also Heptinstall R 59-60. 

After Plaintiff’s counsel filed a lengthy motion for summary judgment 

this Court dismissed the instant action sua sponte for lack of subject matter 

jurisdiction.  Id. at R 189-4.  

The Eleventh Circuit Court of Appeal affirmed.  Gilley v. Monsanto 

Company, Inc., 309 Fed. Appx. 362 (11th Cir. 2009)(Gilley II); see also 

Exhibit F at p. 12.  

 9
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The opposing party by stipulating to the vesting issue, reneging on the 

stipulation, and appealing obtained a precedential decision based on fraud, 

misrepresentation, and misconduct upon which Pharmacia, “New” 

Monsanto, and Solutia rely on appeal to deny equitable relief to all former 

workers of “Old” Monsanto.  Gilley I & II.  

Pharmacia, New Monsanto and Solutia now contend the decision in 

this case is clear stare decisis grounds for denying all former workers of 

“Old” Monsanto their separated deferred vested pension benefit.  Heptinstall 

et al. v. Monsanto Company, Inc. CV 06-01564 Appeal No. 09-12665. 

Plaintiff and his representative have not been dilatory.  Plaintiff and 

his representative have pursued this matter to the highest court in the land 

while waiting for the common law to reflect Congresses’ statutory design of 

providing remedial relief under Sections 502(a)(2) and (3) and to protect the 

constitutional interests of the unrepresented class. 

Pharmacia, “New” Monsanto and Solutia have possession of 

Plaintiff’s property, his pension, and Plaintiff is entitled to it.   

LAW 

 A stipulation between parties is a contract.  See generally Restatement 

(Second) of Contracts §§ 17, 21, 205, 311(3), 344, 345, 370. 
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FEDERAL RULES OF CIVIL PROCEDURE RULE 60(b) 

Grounds for Relief from a Final Judgment, Order, or 
Proceeding:  On motion and just terms, the court may relieve a 
party or its legal representative from a final judgment, order, or 
proceeding based on (3) fraud (whether previously called 
intrinsic or extrinsic), misrepresentation, or misconduct by 
opposing party; (4) the judgment is void; (5) the judgment . . . 
[when] applying it prospectively is no longer equitable; or (6) 
any other reason that justifies relief.   

 
Fed. R. Civ. Pro. Rule 60(b). 
 

FEDERAL RULES OF CIVIL PROCEDURE RULE 60(d) 

 “Other Powers to Grant Relief— This rule does not limit a court’s 

power to: (1) entertain an independent action to relieve a party from a 

judgment, order, or proceeding;  . . . or (3) set aside a judgment for fraud on 

the court.”   Fed. R. Civ. P. Rule 60(d). 

CONSTITUTIONAL PROVISIONS 

AMENDMENT I 

“Congress shall make no law respecting an establishment of religion, 

or prohibiting the free exercise thereof; or abridge the freedom of speech, or 

of the press, or the right of the people peaceably to assemble, and to petition 

the Government for a redress of grievances.” U. S. CONST. amend I. 

AMENDMENT V 
 

No person shall be held to answer for a capital, or 
otherwise infamous crime, unless on a presentment or 
indictment of a Grand Jury, except in cases arising in the land 
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or naval forces, or in the Militia, when in actual service in time 
of War or public danger; nor shall any person be subject for the 
same offence to be twice put in jeopardy of life or limb, nor 
shall be compelled in any criminal case to be a witness against 
himself, nor be deprived of life, liberty, or property, without 
due process of law; nor shall private property be taken for 
public use, without just compensation. 
 

U. S. CONST. amend V. 

SUPREME COURT DECISIONS 

The “taking” of vested pension benefits, property, belonging to one 

cestui que trust for the benefit of another cestui que trust taking the biased 

decision-makers’ facts and law at face value is an unconstitutional “taking” 

of property without due process.  Eastern Enterps. v. Apfel Commissioner of 

Social Security, et al., 524 U.S. 498 (1998); Caperton et al. v. Massey Coal 

Co., Inc., 556 U.S. ___, 129 S. Ct. 2252 (2009).  The Supreme Court has 

recognized free access to courts is a constitutional right to petition the 

government for redress under the First Amendment of the Constitution.  

California Motor Transport Co. v. Trucking Unlimited, 404 U.S. 508, 510 

(1972)(Supreme Court recognizing that the right of access to the courts is an 

aspect of the First Amendment right to petition the Government for redress 

of grievances).               

 

 

 12

Case 4:04-cv-00562-CLS-HGD     Document 211      Filed 01/27/2010     Page 16 of 25

javascript:winPopup('lxt','U.S.%20CONST.%20AMEND.%201')


CIRCUIT LAW 

Since the filing of the second petition for a writ of certiorari in the 

above styled proceeding four circuits have recognized a cause of action for 

benefits due and withheld as a result of a trustees’ breach of fiduciary duty 

and violation of the Employee Retirement Income Security Act “ERISA”.  

See Republished opinion in Poore v. Simpson Paper Co., 2009 U.S. App. 

LEXIS 11170 (9th Cir. May 21, 2009) (former employer was not entitled to 

summary judgment because it breached its fiduciary duty to beneficiaries 

who were participants under ERISA with standing to bring claims for 

equitable relief even though they were not seeking vested benefits); Vaughn 

v. Bay Envir. Mgt., Inc., 567 F.3d 1021 (9th Cir. June 4, 2009) (dismissal for 

lack of subject matter was improper because former employees had standing 

as participants to recover losses occasioned by breach of fiduciary duty even 

though they received full disbursement of their individual account under 

defined contribution plan); Harris v. Amgen, Inc. et al., 573 F.3d 728 (9th 

Cir. July 14, 2009)(complaint should not have been dismissed for lack of 

standing because former employee who received less than full entitlement in 

benefits as a result of a breach of fiduciary duty had claim under 29 U.S.C. § 

502(a)(2)); In re: Unisys Corp. Retiree Med. Benefits ERISA Litig. v. Unisys 

Corp. 2009 U.S. App. LEXIS 19769 (3rd Cir. September 2, 2009)(former 
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employees claim under 29 U.S.C. § 1132(a)(3) for promised retirement 

medical benefits encompassed a claim for breach of fiduciary duty, a 

violation of ERISA, entitling them to benefits when employer failed to 

advise employees the plan could be terminated or amended and statute of 

limitations for breach of fiduciary duty was only applicable in cases of 

voluntary termination); Braden v. Wal-Mart Stores, Inc., 2009 U.S. App. 

LEXIS 25810 (8th Cir. November 25, 2009)(finding former employees 

under the enforcement scheme of ERISA had a cause of action for breach of 

fiduciary duty and a duty to disclose material facts and discussing the 

pleading standard under Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570, 127 

S. Ct. 1955, 167 L. Ed. 2d 929 (2007) under Rule 8).  The Eleventh Circuit 

Court of Appeals has recognized the standard of review when there is a 

conflict of interest is de novo as maintained by the opposing party.  Capone 

v. Aetna Life Insurance Company, 2010 U.S. App. LEXIS 91 (11th Cir. 

January 5, 2010).   

ARGUMENT 

 The Federal Rules of Civil Procedure Rule 60(b)(3) provides for relief 

from a final judgment, order or proceeding when there has been fraud, 

misrepresentation or misconduct on the part of an opposing party.  Fed. R. 

Civ. P. Rule 60(b)(3).  Rule 60(b)(4) provides for relief when the judgment 
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is void.  Fed. R. Civ. P. Rule 60(4).  A judgment based on fraud, 

misrepresentation and breach of agreement, which denies a party his 

constitutional right of due process and redress by a court of equity, is void 

ab initio.  U. S. CONST. amend I; U. S. CONST. amend V; Fed. R. Civ. P. 

Rule 60(b)(4).   Rule 60(b) also permits a party or a party’s representative 

relief when applying a final judgment prospectively is no longer equitable, 

or for any other reason that justifies relief.  Fed. R. Civ. P. Rule 60(b)(5)(6).  

Rule 60(d) permits the court to entertain an independent action or to set 

aside a judgment or order for fraud on the court.  Rule 60(d)(1)(3).  

Pharmacia, “New” Monsanto and Solutia are unreliable contractual 

parties.  The decision supporting forfeiture of Plaintiff’s property is based on 

fraud, misrepresentation, nondisclosure and misconduct on the part of the 

opposing party.  Gilley I & II.  Plaintiff and his representative have proven 

the decision for forfeiture of Plaintiff’s is the result of the opposing parties’ 

conflict of interest based on misrepresentation, nondisclosure and 

misconduct.  Exhibits A-H.  Moreover, applying the judgment in the above 

styled matter prospectively is not equitable or constitutional.  Plaintiff and 

his representative are entitled to relief from the final judgment to prevent an 

injustice and an unconstitutional “taking” of property by biased decision-

makers in their own self interest.  Fed. R. Civ. P. Rule 60(3)(4)(5) & (6).  

 15
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Federal Rules of Civil Procedure Rule 60(d) specifically declares relief 

granted under this Rule does not limit the Court’s power to entertain an 

independent action to relieve a party from a judgment, order, or proceeding 

or power to set aside a judgment for fraud on the Court.  Fed. R. Civ. P. Rule 

60(d).  Accordingly, relief for Plaintiff under Rule 60(b) is independent and 

not foreclosed by Heptinstall et al. v. Monsanto Company, Inc. CV 06-

01564 Appeal No. 09-12665.   

A vested benefit in a contract is a property right.  See generally 

Restatement (Second) Contracts.  “Old” Monsanto as the trustee held the 

legal title of the property in trust while ignoring ERISA’s mandates for 

decades.  “Old” Monsanto by setting up a shell game wherein assets and 

liability were divvying up between Pharmacia, “New” Monsanto and 

Solutia, obtained an unconstitutional decision based on fraud, 

misrepresentation, and misconduct to support the forfeiture of cestui que 

trust equitable interest in the property formerly held in “Old” Monsanto’s 

trust.   Id. at R 33; Exhibit C; Exhibit D at pp. 6-8; Exhibit E.   Plaintiff 

never relinquished his right to seek redress in a court of equity.  Gilley I & 

Gilley II.    

 16
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ERISA was passed by Congress as a remedial law2 to protect 

promised benefits.  29 U.S.C. § 1001 et seq.  ERISA’s remedial provisions, 

however, are meaningless unless former employees have access to the 

court’s equitable jurisdiction free and independent from biased decision-

makers. “Equity” means evenhandedness, fairness, impartiality, justice, 

equality, fair play, justness, neutrality, fair-mindedness, objectivity, honesty, 

neutrality, fair dealing, righteousness, uprightness, decency, disinterest, 

objectivity, lack of prejudice and right.  “Bias”, the antonym of equity, 

means prejudice, unfairness, preconceived, injustice, favoritism, partiality, 

preferential treatment, predetermined, nepotism, wrongness, preconception, 

discrimination, partiality, narrow-mindedness, predisposition, chauvinism, 

foregone conclusion, injury, inequality, and wrong.   Plaintiff has been 

denied equity experiencing only decisions by biased decision-makers in their 

own self interest.   

Ironically ERISA, a well drafted statutory scheme promulgated to 

protect promised benefits, has been used by the opposing party as a means of 

promulgating wide-scale forfeiture.  Pharmacia and “New” Monsanto as 

surrogates for Solutia intentionally denied Plaintiff his vested accrued 

pension to establish precedent to shield “Old” Monsanto’s executives from 

                                                 
2According to Black’s Law Dictionary a "remedial law" is "[a] law providing a means to 
enforce rights or redress injuries." Black's Law Dictionary 1407 (9th ed. 2009). 
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liability so they could “take” former employees’ equitable interest in the 

property formerly held in trust by “Old” Monsanto under a Varity scheme.  

Varity Corporation v. Howe, 516 U.S. 489 (1996); Central Laborers’ 

Pension Fund v. Heinz, 541 U.S. 739 (2004).  

Black defines a conflict of interest as a “term used in connection with 

public official and fiduciaries and their relationship to matters of private 

interest or gain to them.”  BLACK’S LAW DICTIONARY 207 (6th Ed.1991).  

Bias decision-makers who intentionally deny the equitable interest of the 

cestui que trust in their own self interest have a de facto conflict of interest.  

Id.  If a benefit decision is the product of a conflict of interest then the 

fiduciaries have breached their duty of loyalty.  29 U.S.C. §§ 1104-1109; see 

also 29 U.S.C §§ 1021-5; 1051-4; 1081-3; 1101-1113.  “Old” Monsanto’s 

executives who acted as trustees of the Plan intentionally caused forfeiture 

of “working class” participants’ qualified benefits to insure higher retirement 

income for themselves.  Exhibit E.  The opposing party pursued the instant 

action to shield the executives from liability by establishing precedent based 

on fraud, misrepresentations and nondisclosure to promulgate forfeiture.   

Plaintiff and his representative are entitled to equitable relief under Rule 60 

because the final judgment is based on fraud, misrepresentation, 

nondisclosure, and misconduct of the opposing party; it is void; and it would 
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not be equitable to apply it prospectively; and the opposing party should not 

be able to rely on the decision in this action to deny individuals never before 

the court substantive due process.  Fed. R. Civ. P. Rule 60(b)(3)(4)(5)(6).   

Whether a party’s misconduct rises to the level of “fraud on court” is 

a matter for the court to decide.   Black’s defines fraud on the court as: 

[A] scheme to interfere with judicial machinery performing 
tasks of impartial adjudication, as by preventing opposing party 
from fairly presenting his case or defense.  Finding of fraud on 
the court is justified only by most egregious misconduct 
directed to the court itself such as bribery of a judge or jury to 
fabrication of evidence by counsel and must be supported by 
clear, unequivocal and convincing evidence.  It consists of 
conduct so egregious that it undermines the integrity of the 
judicial process.     
 

BLACK’S LAW DICTIONARY 457 (6th Ed.1991).  

There is no question— the opposing party schemed to interfere with 

the judicial machinery of impartial adjudication by misrepresentation and 

nondisclosure of material facts.  The opposing party recast Plaintiff’s 

individual claim under Section 502(a)(3) as a discretionary claim  after 

stipulating Plaintiff was vested with an equitable interest in the property held 

in “Old” Monsanto’s trust.  Plaintiff and his representative have been injured 

by the opposing party’s fraud, misrepresentations, and misconduct.  

Although this litigation has come full circle Plaintiff and his representative 

are entitled to relief from the final judgment under Rule 60 because “but for” 
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the opposing party’s misconduct Plaintiff would have had his property as 

equitable relief.   This Court has the power to grant relief under Rule 60(b)  

or (d) irrespective of the Eleventh Circuit Court of Appeals consideration of 

the issue of equitable relief in the Heptinstall action.  Fed. R. Civ. P. Rule 

60(d)(1).     

CONCLUSION 

 The Ninth, Third, Sixth, and Eighth circuits have found former 

employees denied their benefits as a result of a fiduciaries’ breach of duty 

and violation of ERISA have a cause of action for benefits under 29 U.S.C. 

§§ 1132(a)(2) and (3).   Poore, 2009 U.S. App. LEXIS 11170; Vaughn, 567 

F.3d 1021; Harris, 573 F.3d 728; In re: Unisys Corp. Retiree Med. Benefits 

ERISA Litig., 2009 U.S. App. LEXIS 19769; Braden v. Wal-Mart Stores, 

Inc., 2009 U.S. App. LEXIS 25810.  Plaintiff’s counsel remains hopeful the 

Eleventh Circuit will join the other circuits recognizing a need to protect the 

interest of the class of former workers of “Old” Monsanto who have been or 

will be denied their property.  Pharmacia, “New” Monsanto and Solutia as 

co-fiduciaries breached their duty of loyalty by engaging in a fraudulent 

scheme to cause forfeiture of “Old” Monsanto’s former workers’ vested 

pension benefits.  The court’s equitable jurisdiction to set aside the final 

judgment under Rule 60 is warranted.  Fed. R. Civ. P. Rule 60(b)(3)(4)(5)(6) 
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and 60(d)(3).  Plaintiff and his representative pray for relief from the final 

judgment.          

Respectfully submitted, 

       /s/ Elisa Smith Rives 
Elisa Smith Rives  

    ASB - 9351-E61R  
Attorney for Wendell F. Gilley 

       Elisa S. Rives, LLC 
P. O. Box 920 
Guntersville, AL 35976 

 
 
 

CERTIFICATE OF SERVICE 
 
The undersigned hereby certifies that a true and correct copy of the 

foregoing was served by the court’s electronic filing system on the following 
counsel of record, this 27th day of January, 2010. 

 
BAXLEY, DILLARD, DAUPHIN,   BRYAN CAVE, LLP 
McKNIGHT & BARCLIFT   Jeffrey S. Russell 
Donald R. James     Darci Madden 
Joel E. Dillard     211 N. Broadway 
2008 Third Avenue South    Suite 3600 
Birmingham, AL 35233    St. Louis, MO 63102 
            

 /s/ Elisa Smith Rives   
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

MIDDLE DIVISION 
 

 ) 
 ) 

WENDELL F. GILLEY, an  ) 
individual and as representative  ) 
participant,      )    

Plaintiff(s),  ) 
      ) CIVIL ACTION NO. 

v.      ) 
      ) CV-04- CLS-0562-M 
MONSANTO COMPANY, INC.,  ) 
et. al.      ) 
      ) 
   Defendants.  ) 
      ) 
       

EVIDENTIARY SUBMISSIONS IN SUPPORT OF PLAINTIFF’S 

MOTION FOR RELIEF FROM FINAL JUDGMENT  

 COMES NOW Plaintiff, Wendell F. Gilley, by and through his 

counsel of record, and hereby submits the following evidence in support of 

Plaintiff’s Motion for Relief from Final Judgment pursuant to Rule 60(b) in 

the above styled matter. 

EXHIBITS 

A. Creditor’s initial proof of claim filed by Bryan Cave LLP for 
representation costs and expenses in Gilley et al. v. Monsanto 
Company, Inc. et al. filed on behalf of “New” Monsanto Company, 
Inc. in Solutia Inc.’s Bankruptcy Proceeding. 

 
A-1     Creditor’s initial proof of claim for representation costs and  
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expenses in Gilley et al. v. Monsanto Company, Inc. et al. filed on 
behalf of Pharmacia in Solutia Inc.’s Bankruptcy Proceeding. 

 
    A-2        Stipulation between Solutia’s Equity Holders, Pharmacia, and 
                 “New” Monsanto regarding deadlines for filing final proof of  
                 claims and surrogate claims in regards to representation in Gilley 
                 et al. v. Monsanto Company, Inc. et al.  
 

B         Excerpts of Plaintiff’s administrative file presented as Exhibit 5 
            during bench trial August 1 & 2, 2005 trial at R 101. 

  
C          Declaration of Jeffery Quinn, General Counsel and Chief 

       Restructuring Officer for Solutia Inc., regarding Solutia’s 
       assumption of legacy pension liability for “Old” Monsanto’s 
       chemical business filed in Solutia’s Bankruptcy Proceeding In re: 
        Solutia Inc.  et.al. Case No. 03-17949 (PCB) U. S. Bankruptcy  
        Court Southern District, NY.  

 
      D        Kirkland & Ellis LLP presentation on Heyman Center on 

       Corporate Governance – Solutia’s Reorganization. 
 

E        Excerpts of expert testimony presented in Miller v. Pharmacia 
                 Corp., 4:04-CV-00981 Eastern District of Missouri action by 

       “Old” Monsanto’s former executives for nonqualified  
       pension benefits. 

 
F        Excerpts of non-jury trial in the above styled matter opposing 

       party’s stipulation August 1, 2005. 
  
G        Excerpts of non-jury trial in the above styled matter August 2, 
           2005, testimony Brian Buettner plan administrator for “New”  

       Monsanto Company, Inc.  
 

H       Excerpts of non-jury trial in the above styled matter August 1, 
                 2005, testimony Plaintiff Wendell F. Gilley.  

  
         Respectfully submitted, 

/s/ Elisa Smith Rives 
Elisa Smith Rives  

 2

Case 4:04-cv-00562-CLS-HGD     Document 210      Filed 01/25/2010     Page 3 of 4



 3

     Attorney for Plaintiff  
Wendell F. Gilley 

        ASB # -9351-E61R 
 
OF COUNSEL: 
Elisa S. Rives, LLC 
P. O. Box 920 
Guntersville, AL 35976 
Tel:  (256) 582-3559 
Fax: (256) 582-3559 
Cell: (256) 558-4626 

 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and correct copy of the 
foregoing was served by the court’s electronic filing system for the Northern 
District of Alabama Middle Division on the following counsel of record, this 
25th day of January 2010. 
 
BRYAN CAVE, LLP 
Jeffrey S. Russell 
Darci Madden 
211 N. Broadway 
Suite 3600 
St. Louis, MO 63102 

 

BAXLEY, DILLARD, DAUPHIN,  
McKNIGHT & BARCLIFT 
Randy James 
2008 Third Avenue South  
Birmingham, AL 35233 
Attorney for Defendants        
       /s/ Elisa Smith Rives 

_________________ 
       Elisa Smith Rives  

ASB # 9351-E61R 
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FORM BI0 Official Form 10 12103

UNITED STATES BANKRUPTCY COURT OUTHERJ"1 DJ TRICT OF NEW YORK

5972870

5954

Name of Creditor (The person or other entity to whom the debtor owes money
or property):

MONSANTO COMPANY (07 5972870)
c/o BRYAN CAVE

LLOYD PALANS, ESQ.
ONE METROPOLITAN SQUARE
211 NORTH BROADWAY
SUITE 3600
ST. LOUTS, MO 63102-2750

ll!J Check box ifyou are aware that anyone
else has filed a proof of claim relating
to your claim. Attach copy of statement
giving particulars.

o Check box if you have never received
any notices from the bankruptcy court
in this c<!St.

IXI Check box if the address differs from
the address on the envelope selll to you
by the court.

lfaddress differs from above, please provide the name and address where
notices should be sent:
Creditor Name:

Telephone: #

Address:
This Space is for Court Use

Only

Ci IStfZi

Account or other number by which creditor identifies debtor: Check here if Oreplaces
this claim Oamends a previously filed claim, dated _

1. Basis for Claim
:a: Goods sold
n Services performed
n Money loaned
n Personal injurj/wrongful death
o Ta.xes
:0 Other See Exhibits A,

attached hereto

00 Retiree benefits as defined in II U.S.C §1114(a)
o Wages, salaries, and compensation (fill out below)

Last four digits of SS #: _
Unpaid compensation for services performed
from to _

(date) (date)
B, C and D !collectively the "EXhibits")
and incorporated herein by reference.

2. Date debt was incurred:
September 1, 1997 and thereafter

3. If court judgment, date obtained:
N/A

Attach itemized statement of all interest or additional

4. Total AmountofClaim at Time Case Filed: S See Exhibits S_-:-:c _
(Unsecured) (Secured)

Ifall or part of your claim is secured or entitled to priority, also complete Item 5, 6 or 7 below.
:a: Check this box if claim includes interest or other charges in addition to the principal amount of the claim.
char es. See Exhibits.

$ See Exhibits
(Priority)

$ See Exhibits

(Total)

5. Secured Claim.
n Check this box if your claim is secured by collateral (including a right of
setoff). See Exhibit A, Para. 2, Page l.

Brief Description of Collateral:
o Real Estate 0 Motor Vehicle

o Other _

Value ofCollateral: $ _

Amount of arrearage and other charges illim~£ase filed included in
secured claim, ifany: __. .

6. Unsecured Nonpriority Claim S _
o Check this box if: a) there is no collateral or lien securing your

claim, or b) your claim exceeds the value of the property securing
it, or if c) none or only part of your claim is entitled to priority.

7. linsecured Priority Claim. See Exhibits.
o Check this box if you have an unsecured priority claim.

Amount entitled to priority $ _
Specify the priority of the claim:

o Wages, salaries, or conunissions (up to $4,650), earned within 90 days before filing
of the bankruptcy petition or cessation of the debtor's business, whichever is earlier
I I U.S.C § 507(a)(3).

OContributions to an employee benefit plan - II U.S.C §507(a)(4).
OUp to $ 2, I00 for deposits toward purchase, lease, or rental of property or services for

personal, family, or household use - II U.S.C § 507(a)(6).
OAlimony, maintenance, or support owed to a spouse, former spouse, or child - II

U.S.C § 507(a)(7).
OTaxes or penalties owed to governmental units - II U.$.C § 507(a)(8).
OOther - Specify applicable paragraph of II U.S.C § 507(a)U.

This Space is for Court Use Only

resentin fraudulent claim: Fine ofu to $500,000 or imprisonment for u to 5 Years, or both. Tlru:s:c: 99152 and 3571.Penal

Date Sign and print the name and litle, if any, of the creditor or other person authorized to file this claim (attach

11/29/04 copy of power ofattorney, if any): MONS~~~MPANY \. /'/ )
By

'. ,- c:::.. >"-"'___ U.S. ilANKRUPTCY COURT
SO. [lIST N NEW YORK J

o er a ey, ~ce reside and Treasu

8. Credits: The amount of all payments on this claim has been credited and deducted for the purpose of making this proof of
claim.

9. Supporting Documents: Atlach copies of supporting documents, such as promissory notes, purchase orders, invoicei!r:--J-----=-·-=--:::--:;"'::--":-~··~--

itemized statements of running accounts, contracts, court judgments, mortgages, security agreements, and evidence IE ~ [~ ~ W] IE Ir~:
perfection of lien. If the supporting documents are in excess of 100 pages, you may attach a summary of them and a list E~'--' l! ;\.

IO.ea;:t~O;t~:e;~t~::;~ ~~ie~~~~~. ~Oa~~~~;~~~~~:~~\~~~~~~~;:'lai~~~n~~~ei~is~:~ped, self-address lift, 29 TU04 l0:
11

envelo e and co of this roof of claim. .,., '-

*See Exhibits to this Proof of Claim attached hereto which are an integral part of this Claim and incorporated
herein by reference.

 

                                             Plaintiff's Motion Rule 60(b) Exhibit A 
In re: Solutia Inc et.al. Case No. 03-17949 (PCB) U. S. Bankruptcy Court Southern District, NY

FILED 
 2010 Jan-25  PM 02:52
U.S. DISTRICT COURT

N.D. OF ALABAMA

Case 4:04-cv-00562-CLS-HGD     Document 210-2      Filed 01/25/2010     Page 1 of 3



Case 4:06-cv-01564-CLS     Document 117-9      Filed 11/21/2008     Page 11 of 43

limitation, attorneys' fees, costs and expenses associated therewith (all such claims, rights and
remedies, the "Anniston Settlement Claims").

New Monsanto asserts the Anniston Settlement Claims in an unliquidated amount yet to be
determined.

5. Retiree Claims

Pursuant to the Distribution Contracts, Solutia assumed all retiree liabilities (including "retiree
benefits" as such term is defined under Section 1114(a) of the Bankruptcy Code), and obligations
associated with the chemicals business, Chemicals Assets and Chemicals Liabilities, and Solutia
agreed to defend, indemnify and hold New Monsanto harmless for all such liabilities and
obligations.3

Solutia currently contends that it is fulfilling all of its obligations related to retiree medical
benefits, including but not limited to, claims of retirees asserted in connection with the settlement
of a consolidated class action lawsuit in the United States District Court, Northern District of
Florida, captioned Solutia, Inc. v. George Forsberg, et al., Case No. 3:98CV237IRV/SMN. New
Monsanto asserts any and all claims, rights or remedies New Monsanto may have, either directly
or indirectly, against Solutia, described herein, arising as a matter of law or equity, based upon,
relating to, arising under, on account of and/or relating to all retiree liabilities and obligations
(including without limitation "retiree benefits" as that term is defined in Section 11 14(a) of the
Bankruptcy Code) associated with the chemicals business, Chemicals Assets or the Chemicals
Liabilities, including, without limitation, attorneys' fees, costs and expenses associated therewith
(all such claims rights and remedies, the "Retiree Claims").

If and/or to the extent Solutia is successful in eliminating, reducing and/or otherwise modifying
its obligations for Retiree Claims under and pursuant to Section 1114 of the Bankruptcy Code,
and if Pharmacia and/or New Monsanto are required to provide some or all benefits for Retiree
Claims (which responsibility and liability therefor New Monsanto disputes), New Monsanto
reserves all rights to assert claims against Solutia for any and all such Retiree Claims
whensoever arising.

In addition, if and to the extent New Monsanto may be determined to have responsibility to any
participants or claimants with respect to any supplemental retirement or deferred compensation
obligations assumed by Solutia pursuant to the Distribution Contracts, including without
limitation under Solutia's non-qualified parity pension plan, non-qualified pension or deferred
bonus plan, non-qualified parity savings and investment plan and/or deferred compensation plan
(collectively "Non-Qualified Plans"), some of which claims have been asserted and are now
pending in an action in the United States District Court, Eastern District of Missouri, Eastern
Division, captioned Michael Miller, et al. v. Pharmacia Corporation, Case
No. 4:04CV00981RWS, New Monsanto reserves all rights to assert claims against Solutia for

3 Such retiree liabilities include, but are not limited to, former employees who are or were participants under
Pharmacia's Para-Amino Biphenyl Surveillance Program, Indian Orchard Asbestos Monitoring Program and
Pre-Spin Workers Compensation Claims.
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any and all such Non-Qualified Plans or claims as are now or may hereafter be asserted and
whensoever arising (the "Non-Qualified Plan Claims").

In addition, if and to the extent New Monsanto may be determined to have responsibility to any
claimants under Old Monsanto's defined benefit pension plan which was converted to a "cash
balance" plan on January 1, 1997, for or on account of claims asserted in litigation now pending
in the United States District Court for the Southern District of minois captioned Grant M.
Walker, et al. v. The Monsanto Company Pension Plan and The Monsanto Company, Case
No. 04-436-DRH, which claims allege underpayments of pension benefits of lump sum
payments and reductions of cash balance accounts, New Monsanto reserves all rights to assert
claims against Solutia for any and all such claims as are now or may hereafter be asserted and
whensoever arising (the "Qualified Pension Claims"). Also included as Qualified Pension
Claims are the claims asserted in Wendell F. Gilley v. Monsanto Company, Inc., Monsanto
Company Salaried Employees' Pension Plan, Employee Benefits Plan Committee, and
Pharmacia Corp., Northern District of Alabama; Case No. 04-PT-562-M, which is brought as a
putative class action alleging generally a failure to comply ERISA.

New Monsanto asserts damages for and on account of the Retiree Claims, Non-Qualified Plan
Claims, and Qualified Pension Claims in an unliquidated amount yet to be determined.

6. Other Claims

Solutia was defending certain litigation in Pennsylvania state court alleging damages caused by
the presence of asbestos fireproofing in the Transportation and Safety Building in Harrisburg,
Pennsylvania. A verdict was returned in the case, which verdict was reduced to $45 million by
the trial court. On November 15,2002, Solutia filed an appeal to the Supreme Court of
Pennsylvania. In connection with this appeal, New Monsanto posted a $71 million appeal bond
on Solutia's behalf pursuant to New Monsanto's indemnification obligation to Pharmacia. New
Monsanto continues to pay costs associated with this bond, including $357,170 paid as of
August, 2004. Solutia, in tum, provided a bank letter of credit to secure a portion of New
Monsanto's obligations in connection with the appeal bond. Although this letter of credit
remains available to New Monsanto, Solutia has discontinued the payment of bank fees
associated with maintaining the letter of credit. New Monsanto is paying these fees which total
$228,750 through August, 2004. As part of this Claim, New Monsanto asserts the amount of the
bond to the extent it may be drawn-upon, all costs associated with the bond, and all costs
associated with maintaining the letter of credit.

In connection with New Monsanto's payment of obligations for which Solutia is otherwise
obligated to pay, perfonn or discharge (including the Chemicals Liabilities), New Monsanto has
purchased, paid, acquired and/or become subrogated to or is the assignee of claims which
otherwise could have been asserted or filed by third-parties (the "Subrogation and Assignment
Claims"). New Monsanto hereby asserts and/or reserves the right to assert as its Claim herein,
any and all Subrogation and Assignment Claims it may have against Solutia whensoever arising.

In addition to the foregoing, as of the Petition Date, Solutia owed New Monsanto approximately
$908,000 for PCl3, which New Monsanto asserts as part of this Claim.
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
---------------------------------------------------------------------- x

In re Chapter 11

SOLUTIA INC., et aI., Case No. 03-17949 (PCB)

Debtors. Jointly Administered

---------------------------------------------------------------------- x
THIS STIPULATION APPLIES TO:

X All Debtors

Solutia Inc.

Solutia Business Enterprises Inc.

Solutia Systems, Inc.

Solutia Overseas, Inc.

CPFilms Inc.

_ Solutia Management Company, Inc.

Monchem International, Inc.

_ Axio Research Corporation

Solutia Investments, LLC

_ Beamer Road Management Company

Monchem, Inc.

Solutia Inter-America, Inc.

Solutia International Holding, LLC

Solutia Taiwan, Inc.

Solutia Greater China, Inc.

STIPULATION WITHDRAWING IN PART MOTION OF THE OFFICIAL
COMMITTEE OF EQUITY SECURITY HOLDERS OF SOLUTIA INC.

TO COMPEL MONSANTO COMPANY AND PHARMACIA CORPORATION
TO FILE FINAL AMENDED PROOFS OF CLAIM AND FILE
IN FINAL FORM ANY ADDITIONAL PROOFS OF CLAIM

The Official Committee of Equity Security Holders (the "Equity Committee"),

Monsanto Company ("Monsanto") and Phannacia Corporation ("Pharmacia" and together with

the Equity Committee and Monsanto, the "Parties"), by and through their respective counsel,

stipulate and agree as follows:

RECITALS

A. On September 30, 2004, this Court approved the Debtors' Motion for an

Order Setting a Final Date to File Proofs ofClaim and Approving Related Notice Procedures and

issued an order (the "Bar Date Order") requiring all persons or entities holding claims against
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any of the debtors (except for creditors holding or wishing to assert Excluded Claims, as that

term is defined in the Bar Date Order) to file on or before November 30,2004 at 5:00 pm.

(Prevailing Eastern Time) (the "Bar Date"), a separate completed and executed proof claim form

on account of any claims.

B. Monsanto filed a/proof of claim against Solutia on November 29,2004

(Claim No. 6350) and filed an amendment, restatement and assertion of such proof of claim on

December 28,2004 (Claim No. 14610) (together, the "Monsanto Initial Proof of Claim").

C. Pharmacia filed a proof of claim against Solutia on November 30,2004

(Claim No. 11317) (the "Pharmacia Initial Proof of Claim" and together with the Monsanto

Initial Proof of Claim, the "Initial Proofs of Claim").

D. Pursuant to the Bar Date Order, each of Monsanto and Pharmacia was

authorized to (a) anlend its Initial Proof of Claim after the Bar Date to reflect additional claims,

and/or (b) file additional proofs of claim (including proofs of claim pursuant to Rule 3005 of the

Federal Rules of Bankruptcy Procedure) that it believes it is entitled to file upon its review of

proofs of claim filed against the Debtors by other parties.

E. Through a series of stipulations, the Debtors, Monsanto and Pharmacia

have extended from time to time the deadline for Monsanto and Pharmacia to amend their Initial

Proofs of Claim and/or file additional proofs of claim.

F. On April 11,2007, the Equity Committee filed the Motion of the Official

Committee of Equity Security Holders of Solutia Inc. to Compel Monsanto Company and

- 2 -
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Phannacia Corporation to File Final Amended Proofs ofClaim and File In Final Form Any

Additional Proofs of Claim (the "Motion").

G. The Parties wish to clarify and resolve the scope ofthe relief requested in

the Motion.

STIPULATION

IT IS THEREFORE AGREED as follows:

1. The Motion is withdrawn to the extent it seeks to compel, or set a deadline

for, Monsanto and Pharmacia to file surrogate proofs of claim pursuant to section 501(b) ofthe

Bankruptcy Code, Rule 3005 of the Federal Rules of Bankruptcy Procedure, or otherwise.

2. This Stipulation is without prejudice to the Parties' rights regarding the

Initial Proofs of Claim and any other claims filed in these cases, or any other relief requested in

the Motion.

3. This Stipulation cannot be amended or modified except by a writing

executed by all of the Parties.

(remainder ofpage intentionally left blank)

- 3 -
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4. This Stipulation may be executed in one or more counterparts, which will

collectively form one and the same agreement.

lil -:::1-Dated: flt!lNt ; , 2007
New Y'ork, New York

PILLSBURY )YINTHROP SHAW PITTMAN LLP

11 ,/ ( , -.
;. ,

By: , Ik. ....~L.::;;·----_··_-_·
Cr,aigA. Barbarosh (CB-6-9-7-C::7)---"
K~en B. Dine (KD 0546)
David A. Crichlow (DC 2116)

1540 Broadway
New York, New York 10036-4039
Telephone: (212) 858-1000
Facsimile: (212) 858-1500
Attorneys for the Official Committee of Equity Security
Holders

Dated: d~ 2 ,2007
New rk, New York

CAD~WALADER,W~I;RSHAM & TAFT LLP

B . /y. . . .... _-
B .' Insky (BZ 2990)
John H. Bae (18 4792)

100 Maiden Lane
New York, New York 10038
Telephone: (212) 504-6000
Facsimile: (212) 504-6666

Attorneys for Pharmacia Corporation
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Dated: A{~ 1=.2007
New Y rk, New York

WILLKIE FARR & GALLAGHER LLP

///
c

B y:,.~.'.~-----r---\--------'----
on Trepper M

Jon Longmire (J
787 Seventh Avenue
New York, New York 10019-6099
Telephone: (212) 728-8000
Facsimile: (212) 728-8111

-and-

BRYAN CAVE LLP
Lloyd A. Palans
Christopher J. Lawhorn
One Metropolitan Square
211 North Broadway, Suite 3600
S1. Louis, Missouri 63102

BOIES, SCHILLER & FLEXNER LLP
George T. Frampton, Jr.
Robert M. Cooper
570 Lexington Avenue
New York, New York 10022

Attorneys for Monsanto Company
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
 
---------------------------------------------------------------
 
In re 
 
SOLUTIA INC., et al.,  
  

Debtors. 
 

---------------------------------------------------------------

x 
: 
: 
: 
: 
: 
: 
: 
x 
 

 
 
Chapter 11 
 
Case No. 03-______ (____) 
 
(Jointly Administered) 

DECLARATION OF JEFFRY N. QUINN IN SUPPORT OF  
CHAPTER 11 PETITIONS AND REQUESTS FOR FIRST-DAY  
RELIEF PURSUANT TO LOCAL BANKRUPTCY RULE 1007-2 

Jeffry N. Quinn declares, pursuant to 28 U.S.C. § 1746, as follows: 

I. 
FOUNDATION 

1. I am the Senior Vice President, General Counsel and Chief Restructuring Officer 

of Solutia Inc. ("Solutia").  Solutia, a publicly owned company, is the direct or indirect parent 

corporation of each of the other debtors and debtors in possession in the above-captioned cases 

(collectively, the "Subsidiary Debtors" and together with Solutia, the "Debtors").1  In my 

capacity as Senior Vice President, General Counsel and Chief Restructuring Officer of Solutia, I 

am familiar with the Debtors' businesses, financial affairs and day-to-day operations.   

2. I submit this Declaration in support of the Debtors' petitions for relief under 

chapter 11 of title 11 of the United States Code, 11 U.S.C. §§ 101-1330 (the "Bankruptcy 

Code"), and the Debtors' First Day Pleadings (as defined below) pursuant to Rule 1007-2 of the 

                                                 

 1 Solutia's corporate organization chart, which shows its relationship to the Subsidiary Debtors 
and other affiliated nondebtor entities, is annexed hereto as Exhibit A.   
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2 

Local Bankruptcy Rules for the Southern District of New York (the "Local Bankruptcy Rules").  

I am authorized to submit this Declaration on behalf of the Debtors.   

3. Except as otherwise indicated, all statements in this Declaration are based on my 

personal knowledge, my review of relevant documents or my opinion based upon my experience 

and knowledge of the Debtors' business operations and financial condition.  If I were called upon 

to testify, I could and would testify to each of the facts set forth herein based on such personal 

knowledge, review of the documents or opinion. 

II. 
OVERVIEW OF THE DEBTORS AND THE CIRCUMSTANCES 

LEADING TO THE COMMENCEMENT OF THESE CASES 

4. The Debtors and their wholly owned nondebtor foreign subsidiaries (collectively, 

the "Solutia Group") are a multinational corporate organization that manufactures and sells high-

performance chemical-based materials for industrial and consumer use.  The Solutia Group is a 

world leader in the development and manufacturing of three main product lines with diverse and 

worldwide applications.  Solutia's performance films are used in laminated safety glass and 

other after-market applications.  Solutia is a leader in the laminated glass industry and is the 

world's largest manufacturer of protective interlayers for glass.  In addition, Solutia's products 

have wide ranging architectural and precision coating applications.  Solutia's specialty chemical 

products include water treatment chemicals, heat transfer fluids and aviation hydraulic fluids.  

As but one example of the wide range of applications of Solutia's chemical products, its 

Dequest® water treatment phosphonate is useful as an additive in shampoos and cosmetics, 

cleans swimming pools and can improve the performance of both oil wells and desalination 

plants around the world.  Solutia's nylon products division is one of the world's few fully 

integrated producers of nylon 6,6, the fiber that made carpet more durable, softer, easier to clean 

and more affordable.  In addition to its well-known nylon carpet fiber brands – Wear-Dated® for 

Case 4:06-cv-01564-CLS     Document 117-2      Filed 11/21/2008     Page 2 of 111

                                           Plaintiff's Motion Rule 60(b) Exhibit C 
In re: Solutia Inc et.al. Case No. 03-17949 (PCB) U. S. Bankruptcy Court Southern District, NY

Case 4:04-cv-00562-CLS-HGD     Document 210-6      Filed 01/25/2010     Page 2 of 14



3 

residential use and Ultron® for the commercial market – Solutia's nylon division produces fibers, 

plastics and high-performance polymers that touch consumers' lives every day in products from 

dental floss to automotive parts.   

5. The Solutia Group operates 29 manufacturing plants worldwide – including 18 

sites in North America, ten sites in Western Europe and one site in South America – and has 

sales offices, research laboratories and technical centers spanning the globe.2  In these extensive 

operations, the Solutia Group's workforce is made up of approximately 6,350 employees and 

contractors, most of whom have extensive experience and cutting-edge technical expertise in the 

chemicals business, and all of whom perform functions critical to the group's overall business 

operations. 

6. For the nine months ended September 30, 2003, the Solutia Group's consolidated 

net sales were approximately $1.8 billion, following on consolidated net sales for 2002 of 

approximately $2.2 billion.  As of September 30, 2003, the Solutia Group had approximately 

$2.9 billion in assets and $3.2 billion in liabilities on a consolidated basis. 

7. As described in detail in Section III of this Declaration, the filing of these chapter 

11 cases results primarily from financial burdens imposed upon Solutia during its 1997 spinoff 

from its former parent corporation, then known as Monsanto Company and now known as 

Pharmacia Corporation ("Old Monsanto"), a wholly owned subsidiary of Pfizer Inc. ("Pfizer").  

During the one-sided negotiations that led to the spinoff, Old Monsanto caused Solutia to assume 

all of the liabilities from a business that Old Monsanto had been operating since the turn of the 

last century, without any of the negotiated carve-outs or caps on liability that an arms-length 

                                                 

 2 A chart showing the Solutia Companies' worldwide locations is annexed hereto as Exhibit B. 
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buyer likely would have insisted upon.  The most significant of the liabilities that Monsanto 

imposed upon Solutia (the "Legacy Liabilities") relate to healthcare, life and disability insurance 

and pension costs for certain of Old Monsanto's employees who retired from Old Monsanto prior 

to the 1997 spinoff, environmental remediation and compliance, and litigation related both to 

sites allegedly contaminated by Old Monsanto and to chemical products formerly manufactured, 

released or used by Old Monsanto in its operations.  In addition to those major items, the Legacy 

Liabilities also include claims related to asbestos, general product liability and other disputes. 

8. Since the spinoff in 1997, the Debtors have spent, on average, approximately 

$100 million each year on account of the Legacy Liabilities.  In addition to the substantial 

expenditures that the Debtors already have endured, they expect that spending related to the 

Legacy Liabilities would continue for the foreseeable future if not for the filing of these chapter 

11 cases. 

9. The burden imposed on the Solutia Group by the Legacy Liabilities has severely 

limited Solutia's ability to access financial markets as a source of payment for hundreds of 

millions of dollars in bond indebtedness, anticipated pension contributions and other liabilities 

that will come due in 2004 through 2006 and beyond.  For several years, the fundamental 

strength of Solutia's business operations masked the effect of these problems:  the Solutia 

Group's positive cash-generating capability allowed it to satisfy the Legacy Liabilities without 

the need for further financing.  More recently, however, the group's financial difficulties have 

been compounded by a three-year economic downturn in the chemical industry related to the 

slowing growth in certain world economies, persistently high raw material and energy costs, and 

significant overcapacity in the manufacturing sector.   
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10. The persistence of the decline in the chemical industry has left Solutia and its 

subsidiaries finally unable to bear the great weight of the Legacy Liabilities.  In fact, the Debtors' 

current business plan generates insufficient free cash flow to fund expected liquidity needs when 

the Legacy Liabilities are included:  the Debtors' most recent financial models project that the 

Solutia Group's need for cash through 2006 will exceed its sources of cash by approximately 

$700 million.3 

11. As a result of these factors, and considering their current cash position and the 

lack of other viable alternatives, the Debtors have determined that these chapter 11 filings 

provide the best opportunity to preserve value for all of their respective stakeholders.  The 

Debtors believe that these chapter 11 cases will allow the Solutia Group to, among other things, 

shed the Legacy Liabilities as ongoing obligations, thereby allowing the Debtors to compete on a 

level playing field with others in their industry.  Likewise, the Debtors believe that these chapter 

11 cases will allow them to restructure their balance sheets by reducing indebtedness to 

sustainable levels so that they can focus on their core operations – most of which historically 

have been high-growth, high-margin businesses – and streamline operations such that they 

emerge from chapter 11 as stronger, healthier companies. 

                                                 

 3 This forecast does not take into account the effect of an anticipated restructuring and 
extended maturity of certain Euro Notes issued by a non-debtor subsidiary of Solutia, the 
first step of which was accomplished the day before these chapter 11 cases were commenced.  
That debt restructuring, which is described in more detail in Section III-F, below, will not be 
finally completed until January 2004.  Even assuming a successful closing of the 
restructuring, however, the Solutia Group's projected budget shortfall through 2006 would 
exceed $450 million. 
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III. 
THE DEBTORS' BUSINESSES, FINANCIAL PERFORMANCE, 

CAPITAL STRUCTURE AND THE LEGACY LIABILITIES 

12. In order to better understand why the Debtors commenced these chapter 11 cases 

and how chapter 11 will allow them to emerge as stronger, healthier companies, one must first 

understand Solutia's corporate history and the impact of the Legacy Liabilities, the Debtors' 

current businesses and their financial performance, and the Debtors' capital structure.  With that 

backdrop, the events preceding the filing of these chapter 11 cases are clear. 

A. Solutia's corporate history and the  
imposition of the Legacy Liabilities 

i. Old Monsanto and New Monsanto  

13. Solutia's former parent corporation, Old Monsanto, was originally founded in 

1901 as a chemicals company.  Over the course of the twentieth century, Old Monsanto grew 

into a highly successful global enterprise that manufactured agricultural products, 

pharmaceuticals, food ingredients and chemicals.  By 1996, Old Monsanto's net annual sales 

reached $9.6 billion. 

14. In 1997, Old Monsanto decided to get out of the chemicals business upon which it 

had been founded and focus on building a life sciences-based business around its agricultural, 

pharmaceutical and food ingredient products.  To accomplish this goal, Old Monsanto created 

Solutia in April 1997 to operate certain assets of, and absorb substantially all of the liabilities of, 

its historic chemical business.  Old Monsanto spun off Solutia in September 1997 pursuant to a 

Distribution Agreement between Solutia and Old Monsanto (as amended, the "Distribution 

Agreement").  As a result of the spinoff, Solutia became an independent publicly owned 

company listed on the New York Stock Exchange under the symbol SOI.  The Distribution 

Agreement, which was the product of the one-sided negotiation by which Monsanto created 
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Solutia, required Solutia to assume financial responsibility for, and to indemnify Old Monsanto 

against, all of the Legacy Liabilities, which constitute all contingent, known and unknown 

liabilities related to the chemical business that Old Monsanto had operated for nearly 100 years. 

15. During 2000, Old Monsanto apparently decided to exit the agriculture business 

and to set up a second layer of insulation between itself and the Legacy Liabilities.  To that end, 

in February 2000, Old Monsanto created Monsanto Ag Company to operate Old Monsanto's 

agriculture business.  On March 31, 2000, Monsanto Ag Company's name was changed to 

Monsanto Company (referred to in this Declaration as "New Monsanto") as part of a merger 

transaction between Old Monsanto and Pharmacia & Upjohn, Inc. through which Old Monsanto 

changed its name to Pharmacia Corporation. 

16. On September 1, 2000, Old Monsanto and New Monsanto entered into a 

separation agreement (as amended, the "Separation Agreement") related to the transfer of Old 

Monsanto's agriculture business to New Monsanto.  Under the Separation Agreement, New 

Monsanto agreed to indemnify Old Monsanto not only for any liabilities related to Old 

Monsanto's agriculture business but also for liabilities related to its chemicals business, including 

the Legacy Liabilities to the extent that Solutia were to fail to pay, perform or discharge those 

liabilities as contemplated in the Distribution Agreement.  As a result of the Separation 

Agreement, New Monsanto effectively is a guarantor of Solutia's performance under the 

Distribution Agreement. 

17. On October 23, 2000, New Monsanto completed an initial public offering in 

which it sold approximately 15 percent of its common stock to the public.  Old Monsanto 

continued to own 220 million shares of New Monsanto's common stock.   
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18. On or about July 1, 2002, New Monsanto, Old Monsanto and Solutia entered into 

an amendment to the Distribution Agreement whereby Solutia agreed to indemnify New 

Monsanto for the same liabilities for which it had agreed to indemnify Old Monsanto in the 

original Distribution Agreement.   

19. On August 13, 2002, Old Monsanto spun off to its shareholders, the remaining 

interest in New Monsanto, such that New Monsanto became an independent company.  In April 

2003, Old Monsanto was acquired by Pfizer and is now a wholly owned subsidiary of Pfizer. 

ii. Financial effect of the Legacy Liabilities on the Debtors 

20. At the time of the spinoff, the Legacy Liabilities were all unfunded, with the 

exception of the qualified pension liabilities detailed below.4  Since the spinoff, Solutia has 

spent, on average, approximately $100 million each year to service the Legacy Liabilities.  If this 

chapter 11 filing had not occurred, Solutia expected that the cash costs of servicing the Legacy 

Liabilities would remain at historic levels for the foreseeable future as a result of, among other 

things, settlement payments relating to the Anniston PCB litigation, a reduction in future 

insurance recoveries for legacy litigation matters, the increased environmental remediation 

actions from the Anniston consent decree and payments relating to the underfunded pension 

plan, all as described in more detail below.   

                                                 

 4 At the time of the spinoff, the valuation of the assets in the pension plan that were transferred 
to Solutia equaled the projected liabilities of the plan.  However, the assets failed to achieve 
the promising returns that Monsanto had forecasted.  Because Monsanto imposed upon 
Solutia, through the Distribution Agreement, all risk of changes in interest rates, asset values 
and actuarial estimates, Solutia now bears the burden of the pension plan's underfunded 
status. 
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iii. The Legacy Liabilities 

21. The Legacy Liabilities that Old Monsanto assigned to Solutia at the time of the 

spinoff relate in part, but not entirely, to the chemicals business that Solutia inherited in that 

restructuring.  For example, Solutia provides retirement and pension benefits to Old Monsanto 

employees who never worked for Solutia and bears the burden of environmental obligations 

related to sites that Solutia never owned or operated.  More specifically, the Legacy Liabilities 

include the obligations described below.  

a. Old Monsanto retiree insurance liabilities 

22. Pursuant to the Distribution Agreement, Old Monsanto required Solutia to 

provide medical and life insurance benefits to employees who retired from Old Monsanto before 

the spinoff and therefore never worked for Solutia.5  Old Monsanto also required Solutia to 

provide disability benefits to individuals who became disabled while working for Old Monsanto 

before the spinoff.  At this time, Solutia has been providing retiree benefits to approximately 

20,000 pre-spin retirees, their dependents and surviving spouses. 

23. Since the spinoff, Solutia has incurred a cash cost of approximately $60 million 

per year to provide retirees' medical, life and disability benefits as described above.  Solutia 

currently projects that these liabilities cost approximately $55 million per year and would 

continue at this level for the foreseeable future absent any impact of the chapter 11 filing. 

                                                 

 5 After the spinoff, Solutia, Old Monsanto and New Monsanto were involved in class action 
litigation with some groups of retirees relating to whether those retirees' medical benefits 
vested before the spinoff.  This litigation was resolved by all parties entering into a 
settlement agreement in 2001, whereby Solutia agreed to continue providing specified 
medical benefits to the retirees.  Under the terms of the settlement agreement, the retiree 
groups reserved their rights to sue Old Monsanto to recover their benefits in the event that 
Solutia fails to perform its obligations under the settlement agreement because of insolvency. 
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b. Old Monsanto retiree pension liabilities 

24. In addition to the retiree insurance liabilities, pursuant to the Distribution 

Agreement, Old Monsanto required Solutia to assume qualified pension liabilities not only for 

employees who would retire from Solutia post-spinoff, but also for approximately two-thirds of 

Old Monsanto's previously retired employees, none of whom had ever been employed by 

Solutia.6  Solutia expects, based on actuarial estimates, that it will next be required to make 

quarterly contributions to its qualified pension plan in 2005.  The required contribution in 2005 is 

projected to be approximately $150 million in the aggregate.  Actuarial estimates also project 

that Solutia will be required to contribute approximately $145 million to the pension plan in 

2006 and approximately $135 million in 2007. 

c. Environmental compliance and remediation costs 

25. Since the 1997 Distribution Agreement, Solutia has been required to bear the 

costs of environmental remediation and compliance obligations relating to Old Monsanto's 

chemicals business pursuant to the Comprehensive Environmental Response, Compensation and 

Liability Act of 1980, the Resource Conservation and Recovery Act and other applicable federal, 

state and local environmental laws.  In nearly every case, these obligations arise from activities 

conducted by Old Monsanto and fall into two broad categories: (a) obligations related to 

properties that are not currently owned by Solutia and (b) obligations related to properties 

currently owned by Solutia, including clean-up obligations for off-site migration of 

contaminants.   
                                                 

 6 At the time of the spinoff, the valuation of the pension plan assets that were transferred by 
Old Monsanto to Solutia equaled the projected liabilities of the pension plan.  As described 
above, however, the assets failed to achieve the promising returns that Monsanto had 
forecasted.  The pension plan is now significantly underfunded.   
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26. Even with respect to properties currently owned by Solutia, the vast majority of 

litigation and remediation actions have related to contamination that emanated from the 

properties before Solutia's ownership, as a result of business activities in which Solutia had no 

involvement.  The existence of the Distribution Agreement has prohibited Solutia from obtaining 

an equitable allocation of the clean-up costs at these properties under applicable environmental 

laws and from seeking to have Old Monsanto contribute its fair share of the clean-up costs 

relating to such sites.  For example, under the Distribution Agreement, Solutia – notwithstanding 

the fact that it has never manufactured, sold or discharged PCBs – is liable for, among other 

things, expenses, settlements and judgments with respect to ongoing litigation and remediation 

involving the alleged discharge of PCBs from Old Monsanto's Anniston, Alabama plant, at 

which Old Monsanto manufactured PCBs from 1935 to the early 1970s.  Absent the terms of the 

Distribution Agreement, Solutia could have sought to require Old Monsanto – not Solutia – to 

bear the consequences of Old Monsanto's actions. 

d. Litigation defense costs and judgments 

27. Pursuant to the Distribution Agreement, Solutia has been obligated to bear the 

costs of pending toxic tort lawsuits relating to PCB, asbestos and other chemical exposures from 

the conduct of Old Monsanto's chemicals business, including not only paying any expenses, 

settlements and judgments arising from that litigation but also bearing the expense of managing 

the litigation and mounting a defense.  At this time, there are approximately 30 PCB actions and 

approximately 570 asbestos actions (involving an estimated 3,500 to 4,500 plaintiffs) pending 

against Old Monsanto for which it has sought indemnity from Solutia or in which Solutia is a 

joint defendant, and Solutia has been defending approximately 90 general and product liability 

claims that were brought against Old Monsanto. 
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28. Solutia currently estimates that litigation defense costs and judgments related to 

the Legacy Liabilities could cost approximately $20 million per year for the foreseeable future.  

Over and above that figure, Solutia is defending an action with respect to a $45 million jury 

verdict returned against Old Monsanto in Pennsylvania state court relating to allegations by the 

Commonwealth of Pennsylvania that Old Monsanto produced PCBs used in products that 

contaminated the Commonwealth's Transportation and Safety Building and necessitated its 

demolition.  There is a risk that, if the appeal is unsuccessful, Solutia could be required by the 

terms of the Distribution Agreement to pay the $45 million judgment. 

e. Unprofitable long-term agreements 

29. Pursuant to the Distribution Agreement, Solutia was required to assume Old 

Monsanto's obligations under a series of below-market long-term lease, operating and service 

agreements (the "Operating Agreements") that Old Monsanto had entered into with third parties 

(the "Counterparties") before the spinoff.  Under the Operating Agreements, Solutia operates 

certain facilities for the Counterparties in exchange for a fee.  At the time the contracts were 

entered into, the operations fee was intentionally set at a below-market price:  the Operating 

Agreements typically were entered into by Old Monsanto following sales of facilities to the 

Counterparties, and generally provide that (a) Old Monsanto will continue to operate the sold 

facility on behalf of the Counterparty and (b) the Counterparty will pay Old Monsanto for those 

services, according to a fee that is based on Old Monsanto's operating costs.  The Operating 

Agreements provided for payment either of costs only or a below-market margin over costs – not 

the prevailing contract rate – because the value of Old Monsanto's services over time had already 

been taken by Old Monsanto up front as cash at the time of the sale, at no benefit to Solutia. 
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B. The Debtors' businesses and joint ventures 

30. Since 1997, the Solutia Group has operated as a multinational organization that 

manufactures and distributes high-performance chemical-based materials.  While all of the 

domestic companies in the Solutia Group are debtors in these chapter 11 cases, the primary 

Debtor operating companies are Solutia, CPFilms Inc. ("CPFilms") and Axio Research 

Corporation ("Axio").   

31. The Solutia Group reports its operating results under two business segments:  

Integrated Nylon and Performance Products and Services, which in turn is made up of two sub-

divisions, the Performance Films business and the Specialty Products and Services businesses.  

The Solutia Group also participates and shares management control with other companies in two 

principal joint ventures, Flexys, L.P. ("Flexsys") and Astaris LLC ("Astaris").  Each of these 

business segments and joint ventures is described more fully below. 

i. Integrated Nylon 

32. The Solutia Group is one of the world's few fully integrated producers of nylon 

6,6 and is the largest supplier of nylon 6,6 staple fiber to the carpet industry in North America.  

The Solutia Group's nylon products are used by carpet mills to make carpeting and rugs for 

homes, offices, hotels and other buildings.  Its carpet fibers are marketed under two of the 

industry's most respected brand names:  Wear-Dated® brand for the residential market and 

Ultron® brand for the commercial market. 

33. The Solutia Group also makes and sells a line of extrusion and textile polymers, 

as well as nylon molding resins, which give plastic product manufacturers the ability to add 

important performance characteristics to their products – such as heat resistance, chemical 

resistance and toughness – so that they can be used in highly demanding applications, including 

electrical connectors and auto parts.  In addition, the Solutia Group produces a complete line of 
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industrial-strength nylon fibers, which are used to make a wide variety of finished products from 

dental floss to cargo slings.  Some of the Solutia Group's heaviest yarns have been used to make 

tires for earth movers, as well as aircraft and even elements of NASA's space shuttles. 

34. Finally, the Solutia Group is the United States' and Canada's largest producer of 

acrylic fiber, which is used to make finished products such as apparel, craft yarns, upholstery 

fabrics and brake fibers.  Solutia's Acrilan® trademark is widely recognized in the industry. 

35. The Solutia Group's major manufacturing sites with respect to the Nylon business 

are located in Alvin, Texas (Chocolate Bayou) (approximately 775 employees and contractors), 

Decatur, Alabama (approximately 765 employees and contractors), Foley, Alabama 

(approximately 230 employees and contractors), Greenwood, South Carolina (approximately 890 

employees and contractors) and Pensacola, Florida (approximately 1,640 employees and 

contractors).  

36. The Debtors' Nylon business has been particularly hard hit in recent years by high 

raw materials costs, low demand and shifting consumer tastes.  Because of these trends, many of 

the Debtors' one-time competitors in the nylon industry have sold their businesses, and the 

industry continues to be depressed.   

ii. Performance Films 

37. The Solutia Group is a leader in the laminated automotive glass industry and is 

the world's largest manufacturer of protective interlayers for glass.  The Solutia Group's 

performance films have wide ranging architectural and precision coating applications and are 

used in safety glass and after-market applications.  Solutia's interlayer, for example, is used in a 

significant percentage of automobile windshields and in windows in the Pentagon.   

38. For the Performance Films business, the major U.S. manufacturing sites owned 

and operated by the Solutia Group are located in Springfield, Massachusetts (Indian Orchard) 
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KIRKLAND & ELLIS LLP

Solutia’s Businesses
Solutia is a global manufacturer of chemical-based materials for industrial 

and consumer use.
� The company was formed in 1997 as a spinoff of Pharmacia Corporation (then known as 

Monsanto) (the “Spinoff”). 

� Today, Solutia is a world leader in a number of the markets in which it operates. 

� The company is organized in five business units:

Business 
Segment Nylon Saflex Flexsys CPFilms Specialty Products

Main Products 

nylon plastic, 
resins and  

fibers used in 
textiles, carpet, 

cars 

protective 
interlayers for 

laminated glass 

chemicals that 
improve  durability, 
heat resistance etc. 

of rubber used in 
cars, planes, tires, 

belts and hoses  

window films 

aviation hydraulic 
fluids and  

synthetic heat 
transfer fluids 
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KIRKLAND & ELLIS LLP

Solutia’s History
The Spinoff

� Solutia was formed on September 1, 1997 by Pharmacia Corporation (then known as 
Monsanto) to operate its chemicals business.  

� Subsequently, in 2002, the remaining businesses of Monsanto were divided further into New 
Monsanto and Pharmacia (which is now owned by Pfizer).  

Agriculture

Pharma

Chemicals
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KIRKLAND & ELLIS LLP

Solutia’s History
The Legacy Liabilities

� At the Spinoff, Monsanto’s chemical assets and chemical liabilities were transferred to 
Solutia.  

� Solutia agreed to indemnify Monsanto from and against liabilities associated with     
the ownership and operation of the chemical business, i.e., the Legacy Liabilities.

� The Legacy Liabilities included:

1. Tort Liability: litigation liability arising out of chemical products manufactured, released
or used by Old Monsanto prior to the Spinoff

2. Environmental Liability: liability for environmental remediation and compliance related
to sites owned or operated by Old Monsanto prior to the Spinoff

3. Retiree Liability: liability for medical and other benefits to pre-Spin Retirees

4. Pension Liability: liability under its pension plans

Ongoing obligations on account of the Legacy Liabilities cost Solutia 
more than $100 million per year following Solutia’s formation. 
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KIRKLAND & ELLIS LLP

Solutia’s History
The Triangle of Indemnities

Monsanto must indemnify Pharmacia if 
Solutia fails to perform

Solutia
 m

ust 
indem

nify
 Pharm

ac
ia

Solutia must indemnify Monsanto

Pharmacia is legally responsible 
as the original corporate entity
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KIRKLAND & ELLIS LLP

Solutia’s Chapter 11 Cases
The Commencement of the Chapter 11 Cases

� Starting in 1999, Solutia began to suffer negative financial results that left Solutia 
unable to support its significant Legacy Liability obligations due to: 

– a downturn in the economy, 

– increasing raw material costs;

– excess capacity in the chemicals industry;

– September 11th; and

– alleged PCB exposure at Anniston, Alabama.  

� On December 17, 2003, Solutia commenced its chapter 11 cases with four goals in 
mind: 

1. Improve its Businesses

2. Change its Asset Portfolio

3. Change its Capital Structure

4. Reallocate the Legacy Liabilities 
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KIRKLAND & ELLIS LLP

Solutia’s Chapter 11 Cases
Key Parties

� Resolving all of the issues in Solutia’s chapter 11 cases meant negotiating with
numerous parties, including the following:

Solutia

Creditors’
Committee

Equity
Committee   

Retirees’
Committee

MonsantoPharmacia

2009 Notes2027/2037 Notes
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KIRKLAND & ELLIS LLP

Solutia’s Chapter 11 Cases
Reallocation of the Legacy Liabilities 
� Agreement in Principle: in June 2005, Solutia, Monsanto and the Creditors’ Committee 

reached an initial agreement in principle to allocate responsibility for the Legacy Liabilities 
between Solutia and Monsanto.

� Tort Liability:  Monsanto would be responsible for all Legacy Tort Claims

� Environmental Liability:  Monsanto and Solutia would share responsibility for environmental 
remediation based on the type of site at which liability arose. 

� Retiree Liability: Solutia would retain responsibility for obligations to Retirees.

� Retiree Settlement: Solutia, Monsanto, the Creditors’ Committee and the Retirees’
Committee reached the Retiree Settlement in February 2006, preserving benefits for 
Solutia’s 20,000 Retirees.

� Retiree Trust:  Solutia would fund a $175 million trust for payment of benefits

� Retiree Claim:  Retirees also would have a $35 million unsecured claim against Solutia

� Savings for Solutia:  Solutia would save approximately $110 million from consensual benefit 
modifications
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KIRKLAND & ELLIS LLP

Solutia’s Chapter 11 Cases
The Valentine’s Day Plan
� Solutia filed a chapter 11 plan on Feb. 14, 2006, This Plan incorporated the Agreement in 

Principle and the Retiree Settlement.

� GUC Recovery: Stock in Reorganized Solutia, constituting a recovery of approximately 48-56 
cents on the dollar

• Included a $250 million Rights Offering to Unsecured Creditors, backstopped by 
Monsanto

� Monsanto’s Recovery: Stock in Reorganized Solutia, resulting in up to 45% to 49% of the 
equity ownership in Reorganized Solutia -- if Monsanto had to fund the entire $250 million 
Rights Offering pursuant to its backstop commitment

� Equity Recovery:  None

Solutia

CC
ECRC

Mon.Ph.

09s27/37s
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KIRKLAND & ELLIS LLP

Solutia’s Chapter 11 Cases

� JPM Adversary Proceeding: 

– On May 27, 2005, the indenture trustee for Solutia’s 2027/2037 notes sought declaratory 
judgment that the notes were secured.  

– If the notes were secured, the noteholders would be entitled to a much greater recovery than 
proposed in the Valentine’s Day Plan.  

� Equity Committee Adversary Proceeding: 

– On March 7, 2005, the Equity Committee filed a complaint against Monsanto and Pharmacia, 
seeking to reallocate the Legacy Liabilities to Monsanto and Pharmacia and disallow their claims 
against Solutia.

– If these claims were disallowed, and the Legacy Liabilities reallocated completely back to 
Monsanto and Pharmacia, equityholders would be more likely to receive a recovery. 

The Court decides not to considered the Valentine’s Day Plan until two pending adversary 
proceedings are resolved.

The Plan Process Stalls
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KIRKLAND & ELLIS LLP

Solutia’s Chapter 11 Cases

� On May 27, 2005, the indenture trustee for Solutia’s 2027/2037 notes sought declaratory judgment 
that the notes were secured. 

� The secured status of the Notes depended on the amount of Solutia’s outstanding secured 
indebtedness.  Below a certain level, the Notes were unsecured. 

� Solutia asserted that its October 2003 refinancing reduced its secured indebtedness below the 
level that had triggered this provision, thus returning the Notes to their original unsecured status.

� The Notes asserted that the refinancing did not impact their secured status or, in the alternative, 
that they should be treated as secured as a matter of equity.

� A six- week trial before the Bankruptcy Court started on May 23, 2006.

� On May 1, 2007, the Bankruptcy Court ruled in favor of Solutia, finding that the 2027/2037 notes 
were properly desecuritized under the terms of the indenture. 

� Based on this ruling, Solutia filed its Amended Plan on May 16, 2007.  The Amended Plan treated 
the 2027/2037 notes as unsecured claims. 

� On May 29, 2007, the indenture trustee appealed. 

Under the February 2006 Plan, the holders of Solutia’s 2027/2037 notes were treated as 
unsecured creditors.  The holders believed otherwise.

JPM Adversary Proceeding
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KIRKLAND & ELLIS LLP

Solutia’s Chapter 11 Cases

� On March 7, 2005, the Equity Committee filed a complaint against Monsanto and Pharmacia, 
seeking to reallocate the Legacy Liabilities to Monsanto and Pharmacia and disallow their claims 
against Solutia.

� In September 2006, the Bankruptcy Court ruled that the Committee did not have standing to 
pursue these claims on behalf of Solutia, but that the Committee could pursue its own objections to 
these claims. 

� In May 2007, the Bankruptcy Court stayed the Equity Committee Adversary Proceeding pending a 
determination of the reasonableness of the Legacy Liability Settlement.  

Under the February 2006 Plan, Equity Holders would not receive a recovery.  The Equity 
Committee believed the holders were entitled to one.

Equity Committee Adversary Proceeding
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KIRKLAND & ELLIS LLP

Solutia’s Chapter 11 Cases
The Global Settlement

� On August 17, 2007, after extensive negotiations, Solutia successfully resolved the 
outstanding issues with the 2027/2037 Notes and the Equity Committee.  

� Resolution of Litigation:  Modified recoveries under the Amended Plan for the 2027/2037 
Notes and Equity Holders to resolve pending disputes with both groups, and their objections 
to the terms of Legacy Liability Settlement. 

� Legacy Liabilities:  Preserved the allocation of Legacy Liabilities between Solutia and 
Monsanto and the terms of the Retiree Settlement.

� Support:  All key constituency groups, including the 2027/2037 Notes and the Equity 
Committee, except for the 2009 Noteholders.
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KIRKLAND & ELLIS LLP

Solutia’s Chapter 11 Cases
Creditor Recoveries and Stock Ownership under the Amended Plan
� General Unsecured Creditors:  31.4% of stock in Reorganized Solutia (83.1% recovery)

� Retirees: 2% of stock in Reorganized Solutia, plus the benefits of the Retiree Settlement, 
including the preservation of benefits and a $175 million trust for future benefits (69.8% recovery)

� 2027/2037 Noteholders: 43.8% of stock in Reorganized Solutia (88.4% recovery)

� 2009 Noteholders: $220.5 million in cash

� Monsanto: $175 million in cash, in exchange for allocation of Legacy Liabilities between Solutia 
and Monsanto and other terms of the Monsanto Settlement

� Equity Holders: 1% of stock in Reorganized Solutia, warrants and the right to participate in Equity 
Purchase for an additional 17% of stock in Reorganized Solutia

Solutia
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KIRKLAND & ELLIS LLP

Solutia’s Chapter 11 Cases

� The 2009 Noteholders sought payment of the full face amount of the the 2009 Notes ($223 
million) plus “dashed expectations” damages ($50 million).

� On June 22, 2007, Solutia sought disallowance of the OID and dashed expectations portions of 
the 2009 Notes’ claim.  

� On November 9, 2007, the Bankruptcy Court ruled in favor of Solutia, finding that the 2009 Notes’
claim (1) should be reduced by the amount of the discount which would not amortize by the time 
Solutia emerged from bankruptcy and (2) should not be increased for “dashed expectations” of an 
uninterrupted payment stream. 

– The 2009 Notes appealed this decision. 

– On November 27, 2007, the Creditors’ Committee sought to recharacterize some of the interest 
payments the 2009 Notes had received during the chapter 11 cases as payments of principal.  
The Bankruptcy Court denied this motion.  This decision also was appealed. 

� On January 15, 2008, the parties engaged in Court-directed 
mediation.  At the conclusion of that session, they settled 
the dispute. The Bankruptcy Court approved the 
settlement on February 27, 2008.  Solutia

CC
ECRC

Mon.Ph.

09s27/37s

The 2009 Claim Dispute
Under the May 2007 Plan, holders of Solutia’s secured 2009 Notes would be paid in cash 
in the full allowed amount of their claim.  Solutia and the 2009 Noteholders, however, disagreed 
as to what that allowed amount was. 
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Solutia’s Chapter 11 Cases
The Amended Plan is Confirmed

� On October 19, 2007, the Court approves Solutia’s disclosure statement and authorizes 
Solutia to solicit votes on the Amended Plan.

� On November 29, 2007, the Court confirms the Amended Plan. 

� Key Terms: 

– Settlement of All Litigations and Adversary Proceedings, including with the 2009 Notes

– Reallocation of Legacy Tort and Environmental Liabilities between Solutia and Monsanto

– $250 Million of New Investment in Reorganized Solutia through a rights offering, 
backstopped by certain hedge funds and investment banks

– Equity Purchase Right: equity holders had right to purchase up to 17% of stock in 
Reorganized Solutia at a discount.  This stock purchase was registered with the SEC.

– Exit Financing: commitment for a $2 Billion exit financing facility, to be used to operate 
Reorganized Solutia and make distributions to creditors under the Plan
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Part II: The Credit Market and The Exit Financing

KIRKLAND & ELLIS LLP
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Timeline

Oct. 25, 2007 -
Commitment Letter 
Executed 

Jan. 22, 2008 -
Lenders call 
Market MACOct. 19, 2007 -

Court approves 
disclosure statement 

Jan. 25, 2008 -
Anticipated
Funding Date

Sept.July Aug.June
2007

Nov. 29, 2007 -
Court confirms Plan

Nov. 20, 2007 -
Court approves 
Commitment Letter 

Sept. 26, 2007 -
Second round
RFPS sent 

Feb. 28, 2008:
PLAN GOES 
EFFECTIVE

Feb. 26, 2008 -
Court approves 
Settlement 
with Lenders 

Feb. 21 - 23, 2008 -
Exit Financing Trial

Feb. 6, 2008 -
SOI files 
Complaint 
against Lenders

Nov. 27, 2007 -
Lenders suggest
SOI postpone emergence 
until after year-end 

Oct. Nov. Dec. Jan.
2008 Feb.

June 1, 2007 -
First round
RFPs sent

Subprime Crisis

Aug. 17, 2007 -
Global Settlement 
Reached 
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Part III: The Exit Financing Dispute
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The Exit Financing Dispute

“… The several and joint commitments of each of the Commitment Parties hereunder…to perform 
the services described herein are subject to… the absence of any adverse change since the date of this
Commitment Letter in the loan syndication, financial or capital markets generally that, in the 
reasonable judgment of such Commitment Party, materially impairs syndication of the Facilities.”

“… The several and joint commitments of each of the Commitment Parties hereunder…to perform 
the services described herein are subject to… the absence of any adverse change since the date of this
Commitment Letter in the loan syndication, financial or capital markets generally that, in the 
reasonable judgment of such Commitment Party, materially impairs syndication of the Facilities.”

“… the Commitment Parties agree that completion of such syndications is not a condition to their 
commitments hereunder or the initial funding under the [Exit Financing].”

“… the Commitment Parties agree that completion of such syndications is not a condition to their 
commitments hereunder or the initial funding under the [Exit Financing].”
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The Exit Financing Dispute
Exit Financing Trial 

� On February 6, 2008, Solutia filed a complaint against the Lenders asking the Court to require 
the Lenders to fund pursuant to the Commitment Agreement or, in the alternative, for damages 
in the amount of not less than $2.25 Billion.  

� The key issue to how to reconcile the market MAC clause with the statement that the funding 
commitment is not conditioned on syndication of the loans. 

� The Bankruptcy Court agrees to an expedited trial.
� Trial takes place on February 21 -23, 2008.  All evidence is presented, including testimony from:

� Jeffry Quinn, CEO, Solutia
� James Sullivan, CFO, Solutia
� James Tichenor, Assistant Treasurer, Solutia
� David Jaffe, Director, Citigroup (Asset Based Finance Group)
� Dhruv Narain, Managing Director, Goldman Sachs (Financing Group)
� Stephen Cunningham, Managing Director, Deutsche Bank (Leveraged Finance Group)
� Jared Dermont, Director, Rothschild
� Two Expert Witnesses

Plaintiff's Motion Rule 60(b) Exhibit D 
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The Exit Financing Dispute
Exit Financing Settlement

� The parties engage in settlement discussions on February 24, 2008. They reach a settlement: 

� Lenders waive the market MAC clause

� Solutia agrees to certain modifications of economic terms of the Commitment Agreement

� Parties agree to pay their own fees and costs of the litigation

� The parties resolve other outstanding issues

� Waiver of condition in Backstop Commitment

� The Bankruptcy Court approves this settlement on February 26, 2008

� Solutia emerges from chapter 11 on February 28, 2008.
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VOLUME IV-A

     3
 1 (THE FOLLOWING PROCEEDINGS WERE HELD IN OPEN COURT BEGINNING 

 2 AT 11:50 AM.)  

 3 THE COURT:  We are here in the case styled Michael

 4 Miller, et al. against Pharmacia, Cause No. 4:04-CV-981.

 5 Would counsel again make their appearances, please?

 6 MR. MUNSON:  Yes, Your Honor.  H. Kent Munson, Stolar

 7 Partnership, for plaintiffs.  I have with me Christian Puzder,

 8 my associate, and Lucy Ebersohl, our legal assistant at the

 9 table.

10 MR. O'BRIEN:  Your Honor, for defendants, Steven

11 O'Brien.  With me is Daniel Sakaguchi and from the client,

12 Reuben Shelton.

13 THE COURT:  Very good.  We're here today to hear

14 testimony of the experts designated by the parties in this

15 case.  Are there any stipulations or agreements before we

16 proceed to expert testimony as to the calculations?

17 MR. MUNSON:  I don't think anything additional, Your

18 Honor, but we did discover that one of the sheets in the

19 Exhibit 63 had an error on it, so I would like to submit a

20 corrected version of that.

21 THE COURT:  Okay.  I had formed the understanding,

22 informally or otherwise, that on some of the individuals the

23 numbers were not disparate and was curious as to whether I

24 understand that the defendant, not giving up its argument that

25 liability does not attach, whether there were some of the
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VOLUME IV-A

     4
 1 individuals for whom there might be an agreement that if there

 2 was liability, this would be the amount, rather than trying to

 3 think of ways to speed it up -- not that it needs to be

 4 speedy; that's not necessarily a virtue -- but that there

 5 might be agreement as to some of them to bring some focus to

 6 where we don't agree probably.

 7 MR. MUNSON:  We haven't discussed that.

 8 THE COURT:  If we haven't discussed it, we can't have

 9 an agreement.  There can be no meeting of the minds absent

10 some conversation.  So during the lunch break you might see if

11 there aren't some to whom there could be agreement, and let's

12 focus where we don't have agreement because that's where the

13 sharpened focus has to be regardless.

14 Mr. Munson, you may proceed.

15 MR. MUNSON:  Your Honor, I would like to call Mr. Don

16 Kukla to the witness stand, please.

17 THE COURT:  If you would step forward, sir, and be

18 sworn.

19 (WITNESS SWORN BY THE CLERK.) 

20 THE COURT:  Mr. O'Brien are you ready?

21 MR. MUNSON:  I am.

22 THE COURT:  You may proceed.

23 DONALD KUKLA, 

24 HAVING BEEN FIRST DULY SWORN, WAS EXAMINED AND TESTIFIED AS 

25 FOLLOWS: 
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VOLUME IV-A

     5
 1 DIRECT EXAMINATION 

 2 BY MR. MUNSON: 

 3 Q Mr. Kukla, please state your full name for the record.

 4 A Donald Thomas Kukla.

 5 Q Where do you work, Mr. Kukla?

 6 A At Moneta Group.

 7 Q Can you tell us what is the Moneta Group?  

 8 A We are a financial advisory firm.  We consider ourselves

 9 family CFOs for our clients.

10 Q And what is your position with the Moneta Group?  

11 A I'm one of the partners.

12 Q Can you give us a brief description of what your duties

13 include as a partner at the Moneta Group?

14 A Twofold really.  One is client service, dealing with

15 client issues, meeting with clients, trying to generate new

16 business, as well as some administrative functions on behalf

17 of the firm.

18 Q And as part of your work in connection -- is part of your

19 work dealing with qualified and nonqualified pension plans?

20 A That definitely comes into play.  We have many, many

21 clients that are at retirement age and retiring from

22 corporations, so we deal with those issues.

23 Q Would you please tell the Court what your undergraduate

24 education is?

25 A I have a bachelor's in business administration with a

Case 4:06-cv-01564-CLS     Document 118-6      Filed 01/20/2009     Page 5 of 101

                             Plaintiff's Motion Rule 60(b) Exhibit E  
Available at Miller v. Pharmacia Corp., 4:04-cv-00981 Eastern District of Missouri 

Case 4:04-cv-00562-CLS-HGD     Document 210-8      Filed 01/25/2010     Page 5 of 34



VOLUME IV-A

     6
 1 major in accounting from Valparaiso University.

 2 Q When did you take that degree?

 3 A I graduated in 1983.

 4 Q Do you have any other -- taken any other courses or

 5 studies or advanced degrees?  

 6 A Not advanced degrees, but I have a CPA and a CFP and a

 7 PFS designation.

 8 Q CPA is Certified Public Accountant.  And the other

 9 certifications that you have, the CFP?  

10 A CFP is a Certified Financial Planner.  And then the PFS

11 is Personal Financial Specialist, which is really a subset of

12 the CPA.  You have to be a CPA to be a PFS.

13 Q Can you explain to the Court what the requirements are to

14 become a Certified Financial Planner?

15 A There are a series of courses that you need to take in

16 order to sit for a comprehensive exam.  The courses range from

17 retirement planning, taxes, investment planning -- basically a

18 very comprehensive financial background.

19 Q All right.  And the Personal Financial Specialist, what

20 are the requirements to become --

21 A There are a series of exams outside of the typical CPA

22 exam that you have to take in order to maintain that

23 designation as well, but again, that is a subset of the CPA.

24 Q Okay.  Will you briefly outline for the Court your

25 experience in dealing with the pension plans?
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VOLUME IV-A

     7
 1 A Again, there's probably twofold.  One is in the area of

 2 the participant when someone retires from a company that has a

 3 plan, understanding how the plan operates, understanding the

 4 various elections and tax ramifications for them to take their

 5 benefits over some period of time.

 6 We also do work in the area of primarily in the

 7 defined contribution plan side in that we have a subsidiary

 8 within Moneta that handles the administration of those types

 9 of plans where Moneta actually handles the investment side of

10 those types of plans.

11 Q Are you a pension trustee for any public organization?

12 A I sat until most recently on the City of Glendale, a

13 pension trustee for their defined benefit plan.  We recently

14 moved to Kirkwood, so I had to resign from that position.

15 Q Are you familiar with the Monsanto qualified pension plan

16 and the nonqualified pension plan that are in issue in this

17 case?

18 A I am.  I've had a number of clients who have been

19 involved with both of those plans.

20 Q And are you also familiar with the deferred compensation

21 plan that's involved in this case?

22 A Yes, I am.

23 Q Would you explain to the Court what you did in

24 preparation for making the calculations that you will be

25 testifying to in this case?
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VOLUME IV-A

     8
 1 A We looked at the situation, that being of the

 2 participants that have a question at issue here, and looked at

 3 what happened from a company standpoint.

 4 Q Let me just back up.  What raw data did you have to

 5 review?

 6 A The data that we used was information provided through

 7 Towers Perrin, the calculations they prepared for the various

 8 executives' pensions.

 9 Q I believe that's Exhibit 64 in this case.

10 A I'm not sure what exhibit number it is, but --

11 MR. O'BRIEN:  We can stipulate to 64.

12 THE COURT:  Okay.

13 Q These are the December 2005 data sheets that Towers

14 Perrin prepared?

15 A Yes.  It was a matrix that basically showed various

16 points in time and the balances in both the qualified and the

17 nonqualified plans starting with basically the date of the

18 spin and then going through date of retirement and ultimately

19 date of bankruptcy.

20 Q All right.  Did you familiarize yourself with the terms

21 of the plans themselves?

22 A Yes.  We had summary sheets of the plans and how they

23 operated, along with information we've had from prior years

24 working with other executives.

25 Q In order for us to understand a little bit about the
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VOLUME IV-A

     9
 1 nonqualified pension plan, or pension parity plan as we've

 2 been referring to it in this case, Mr. Kukla, would you please

 3 explain how the nonqualified supplemental pension plan, or the

 4 pension parity plan that's at issue in this case, how it

 5 operates?

 6 A It's a fairly complicated number crunching exercise, but

 7 I think that if we use an illustration that basically outlines

 8 how it works, if you imagine an executive working at a company

 9 and they're earning or accruing a benefit over their career at

10 the company, they're sort of filling a bucket.

11 Q What bucket is that?

12 A That would be a bucket that is their pension bucket,

13 which is basically taking the formula that the company has

14 created.

15 Q Is that the qualified plan?

16 A Well, there's really -- I sort of get to that.  I think

17 at first -- I think at first you have to look and say the

18 company has a formula, and the formula is based on years of

19 service and pay.  These plans can vary from one company to

20 another, but they basically work the same way on a qualified

21 plan -- or a defined benefit plan.

22 Over the years you're working, you're accumulating

23 benefits subject to the formula that the company has put in

24 place.  And that's sort of the big bucket, if you will.  And

25 at the end of the day, the IRS has limitations as to how much
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VOLUME IV-A

    10
 1 money can be in that bucket.  

 2 And so if you imagine a second bucket being what

 3 we'll call the qualified piece or the qualified plan, which is

 4 the amount that the IRS dictates that you can take out as a

 5 benefit out of the plan, when somebody retires they take their

 6 bucket that the corporation has filled, and you first fill up

 7 the qualified bucket until it's full, and sort of whatever's

 8 left in the company's bucket is the nonqualified plan.

 9 Q Okay.  Now, with respect to the particular qualified plan

10 at Monsanto, you're familiar that that became a cash balance

11 plan on January 1, 1997, correct?

12 A Correct.

13 Q All right.  Tell us what the features of that qualified

14 plan are then in general terms.

15 A As a cash balance plan?

16 Q Yes.

17 A A cash balance plan allows a person to easily identify

18 the value of their pension at any given point in time because

19 it's now more like a true savings account where the company

20 adds money to the account on a regular basis based on interest

21 credits that have accrued, or based on your salary they're

22 putting money into the bucket and it's very identifiable,

23 where under the old plan, where it was not a cash balance

24 plan, it's sort of a black box formula that you would have to

25 request a calculation to see what your benefits were at any
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VOLUME IV-A

    11
 1 given point in time.  A cash balance plan is sort of more

 2 portable.  If somebody leaves work, that plan can easily be

 3 transferred to an IRA or another plan.

 4 Q In the Monsanto qualified plan, there is a term called

 5 the "prior plan account."  Can you explain to the Court what

 6 the prior plan account is?

 7 A Well, upon the date where the plan changed from -- or to

 8 a cash balance plan, you have sort of this liability or this

 9 piece of pension that has been accruing over these years.  And

10 you're changing plans.  So we need to somehow give credit or

11 benefit to those years of service since the new plan is really

12 a different structure.  And so the prior plan balance is a

13 method in order to give credit for those prior years of

14 service before the plan was changed to a cash balance plan.

15 Q And can you explain what is meant by the second account,

16 the cash balance account?

17 A The cash balance account is really the prospect of

18 account from the date of change going forward.  That is the

19 account where new contributions or additions are added to the

20 account balance as well as interest credits, vacation pay

21 credits, and so on.

22 Q All right.  So as of the date of conversion, January 1,

23 1997, a hypothetical employee would have a prior plan account

24 with a certain amount designated to him --

25 A Correct.
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VOLUME IV-A

    12
 1 Q -- or her?

 2 A And essentially a cash balance plan of essentially zero.

 3 And then going forward that cash balance bucket would begin to

 4 be filled.

 5 Q All right.  Under the plan terms -- and I don't want

 6 you -- we don't need to have all the detail, but how did the

 7 prior plan account balance increase over the years?

 8 A Basically through interest credits.

 9 Q Those are set forth in the plan?

10 A Correct.

11 Q And how did the cash balance account increase over the

12 years?

13 A It also had interest credits, but it also included

14 contributions for your current year's earnings.  So if you had

15 a specific salary, a certain percentage of that salary would

16 be added to the cash balance account.

17 Q All right.  Now, the various credits and interests that

18 you've described whereby the prior plan account and the cash

19 balance account increase over the years, was that information

20 provided to you in the information you received from Towers

21 Perrin?

22 A Yes.  And we weren't really questioning the validity of

23 those numbers.

24 Q In fact, you relied upon their numbers?

25 A Absolutely.
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VOLUME IV-A

    13
 1 Q Now, there is used in this case the term "special minimum

 2 account"?

 3 A Yes.

 4 Q Can you tell the Court how the special minimum account

 5 plays into the calculations for the qualified plan?

 6 A Sure.  Under the old plan, you sort of are rewarded later

 7 in your career on the pension versus earlier in your career,

 8 where on a cash balance plan for somebody who's starting

 9 fresh, you kind of grow your bucket on a more ratable basis

10 throughout the years, where under the old plan it was sort of

11 more heavily weighted for people who were around a longer

12 period of time.

13 When the plan was changed in attempts to try to keep

14 those sort of existing employees who had been around a while

15 whole, they did a special calculation, which is the special

16 minimum, that said we're going to give you the greater of the

17 prior plan account or the special minimum account, whichever

18 was higher as of the time of retirement.

19 Q Okay.  Now, you mentioned that there are certain IRS

20 limitations that impact qualified plans.  The first one I

21 would like to have you refer to is the Internal Revenue Code

22 Section 401(a)(17), contribution limitation, and we'll just

23 refer to that as the contribution cap.  Is that fair?

24 A Sure.

25 Q Can you tell us how the contribution cap imposed by the
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 1 Internal Revenue Code works in connection with the qualified

 2 plan and the coordinated nonqualified plan?

 3 A The IRS basically says that no matter how much salary you

 4 earn or income you have from your job, they're going to limit

 5 each year how much you are allowed to look at in order to fill

 6 your qualified plan bucket.  Many companies, Monsanto being

 7 one of them, did not want to limit their executives'

 8 retirement benefits to the cap that the IRS applies, so that's

 9 where the nonqualified piece comes in, is the pension relating

10 to income, salary, over and above the annual pay limitation is

11 then put into the nonqualified bucket.

12 Q So if the pay limitation, or the cap, imposed by the

13 Internal Revenue Code is -- let's pick a number -- $150,000 --

14 A Right.  Then if a person's income was higher than

15 $150,000, pension that related to the amount above the

16 $150,000 would be placed in the nonqualified piece, and

17 pension related to the one fifty would be placed in the

18 qualified piece.

19 Q All right.  Now, the qualified plan is funded, correct?

20 A Yes.

21 Q And the nonqualified plan is unfunded?

22 A Right.  It's essentially a promise to pay by the company.

23 Q All right.  Now, there's a second Internal Revenue Code

24 that comes into -- provision that comes into play, and that's

25 what we will refer to as the Section 415 benefit limitation.
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 1 A Yes.

 2 Q Can you explain to the Court what that limitation, what

 3 that 415 benefit limitation means in general terms?

 4 A In general terms it means that at the end of the day --

 5 the end of the day being retirement -- we measure how much

 6 money is on paper supposed to be in the qualified plan, but

 7 there is an overriding limitation that the IRS applies that

 8 says you can't get more than X dollars out of the qualified

 9 plan.

10 So if the qualified plan calculation, according to

11 the company's plan, is greater than what the IRS allows, again

12 another portion of that benefit is moved from the qualified

13 plan to the nonqualified plan.

14 Q Can you give us a hypothetical example of how that would

15 work using some hypothetical numbers?

16 A If the lump-sum benefit based on the formula suggests

17 that an executive was to receive $800,000 but the IRS

18 limitation said the most that could come out of that plan is

19 $700,000, then $100,000 would have to get shifted over to the

20 nonqualified plan.  

21 And the company was willing to do that again because

22 they didn't want to penalize an executive just because they

23 happen to make more than the IRS would allow to come out of

24 these plans.  That's why the whole nonqualified plan exists to

25 begin with.
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 1 Q Okay.  That's a very general -- that's a generalization,

 2 though?

 3 A Very much so.

 4 Q All right.  There is a third IRS limitation, as I

 5 understand it, which is referred to as the deferred

 6 compensation restriction.  Can you explain to the Court what

 7 the IRS does or does not allow with respect to deferred

 8 compensation?

 9 A First, maybe let's talk about what deferred compensation

10 is for a second.  It's the executive's decision, based on a

11 plan provided by the company, to delay receipt of part of

12 their compensation, whether that's a bonus or a salary, to

13 some future date.  Pension calculation --

14 Q And in this case there was one:  The deferred

15 compensation plan that is at issue in this case, correct?

16 A Correct.  Again, the company, trying to keep the

17 executive whole, did not penalize them from a pension

18 perspective just because they deferred some of their pay in

19 the deferred compensation plan, but the IRS does not allow

20 income relating to the deferred compensation plan to be

21 considered as part of the qualified plan benefit.

22 So, again, there was another slice or piece of the

23 nonqualified plan.  Essentially you could have three

24 characteristics, one being the 415 limit, one the 401(a)

25 limit, and the other one being the deferred compensation.
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 1 Q Now, in this case, in the backup information used in

 2 various calculations, there is certain what I'll call accounts

 3 within the nonqualified -- within the qualified plan, one

 4 being the parity account and the other the deferred bonus

 5 account, or deferred compensation account.

 6 A There are different pieces of the nonqualified plan.

 7 Q Right.

 8 A Yes.

 9 Q And explain how the deferred compensation restriction

10 impacts those accounts.

11 A Well, again, if somebody has deferred compensation,

12 pension benefits relating to that deferred compensation are

13 characterized as nonqualified benefits.

14 Q In this particular nonqualified pension plan, they

15 accounted for the contributions in the nonqualified plan that

16 related to deferred compensation separately, correct?

17 A Correct.

18 Q All right.

19 A We were actually able to see with Towers Perrin's

20 calculations how much of the nonqualified benefit related to

21 the 415 limitation versus the 401(a) limitation versus the

22 deferred compensation limitation.

23 Q Okay.  So let me just ask for again an illustration with

24 respect to the 401 pay cap limitation.  If there's a

25 contribution that would normally be made to the qualified plan
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 1 that exceeds that pay cap, where does that go?

 2 A That would be -- I think the column title was parity

 3 plan.

 4 Q But it goes into the --

 5 A Nonqualified under a parity column.

 6 Q There is an additional concept that is at work in this

 7 case, and that will be referred to as the EGTRRA adjustment.

 8 Can you tell us basically what EGTRRA is or was?

 9 A EGTRRA is a tax law that the effect on a defined benefit

10 plan was to essentially increase the amount of pay that could

11 be considered in calculating the qualified plan benefits.  And

12 so the effect -- if you were to track somebody's plan balances

13 from one year to the next, the effect of EGTRRA was to have

14 some benefits that were allocated towards the nonqualified

15 plan shift over to the qualified plan.

16 Q All right.  And because the nonqualified plan is merely

17 liabilities or bookkeeping entries, as I understand it when

18 the EGTRRA adjustment took place at the beginning of 2002, the

19 liability was taken from the nonqualified plan and shifted

20 over into the qualified plan?

21 A That is correct.

22 Q Now, does the plan provide for how payment can be made?

23 I would like now to discuss the payment options under the

24 Monsanto nonqualified plan.  Did there come a point in time

25 when a participant in the nonqualified plan is eligible for --
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 1 to receive the benefits?

 2 A Yes.  They are eligible to receive benefits when they

 3 terminate employment, retire from the company.

 4 Q All right.  Can they receive it immediately?

 5 A No.  They have to wait for the January or July that first

 6 comes after six months after the date of retirement.

 7 Basically, they have to wait somewhere between six months to a

 8 year, depending on when their actual retirement month is.

 9 Q And when that July 1 or January 1 comes up, what are

10 their options then?

11 A Well, they would have made an election prior to that

12 point.  At retirement they would have made an election that at

13 the payment date they would either elect a lump-sum payment or

14 a series of installments or they could continue to defer

15 receipt of the benefit at all to some later date, at which

16 time they would again have the choice of a lump sum or series

17 of installments.  All of this would have been elected at

18 retirement time.

19 Q And these various payment options are set forth in the

20 plan?

21 A Yes.

22 Q Now, if someone chooses to defer payment beyond the

23 January 1 or the July 1 date when they're first eligible to

24 receive, do those deferred amounts accrue interest?

25 A They do.  They accrue interest at a rate of Moody's BAA,
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 1 which is an index that is easily looked up in most financial

 2 periodicals for the -- I believe it's the prior year.  But

 3 that rate is very obvious what it is, and it's set year by

 4 year.

 5 Q That's set by the plan?

 6 A Yes.

 7 Q Now, leaving the nonqualified pension plan for a second

 8 and going to the deferred compensation plan that Old Monsanto

 9 had, can you explain briefly how that plan works?

10 A Basically, an employee would elect to not take part of

11 their compensation presently and defer receipt to a later

12 date.  Again, at that later date the distribution could be

13 made in installments or a lump sum based on their election.

14 And during the period of time that the compensation was

15 deferred, it would earn an interest rate again of Moody's BAA.

16 Q What's the theory of that?

17 A The theory of?

18 Q Of earning interest while it's being deferred.

19 A Well, you're sort of -- instead of taking the money from

20 the company, the company has use of that money for operations

21 or what have you, and they will pay you -- it's almost like

22 you're lending money back to the company at some level.  And

23 the company is paying you interest for the use of that money

24 while they have it, waiting to pay you out later.

25 Q All right.  Can you explain the range of payment options
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 1 that an employee who's deferred a bonus in this case under the

 2 deferred compensation plan has when he or she is eligible to

 3 receive that money?

 4 A Again, they're similar to the nonqualified pension.  It

 5 could be a lump sum.  It could be a series of payments at some

 6 predetermined time in the future that they chose prior to

 7 deferring that income.

 8 Q All right.  Were you asked to make a calculation as to

 9 the amounts that were -- that were due to the plaintiffs with

10 respect to each plaintiff in this case under the nonqualified

11 pension parity plan?

12 A Yes.

13 Q And did you do that?

14 A I did.

15 Q Is that contained in Exhibit No. 63 that has been

16 submitted to the Court?

17 A Yes.

18 Q And did you also make a calculation with respect to

19 amounts that were due for deferred compensation under the

20 deferred compensation or bonus plan?

21 A Yes.

22 Q And are those amounts reflected in Exhibit 63 that's been

23 provided to the Court?

24 A Yes.

25 Q In examining the -- excuse me.  In examining the plan,
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 1 Mr. Kukla, the nonqualified pension parity plan, did you see

 2 any provision in the plan for a situation where a company or a

 3 division of a company is spun off?

 4 A No.  The plan does not specifically address that.

 5 Q So will you tell us what your general approach was with

 6 respect to making the calculation for amounts that were due

 7 under the nonqualified pension parity plan?

 8 A Yes.  I think that this is a very important point because

 9 it's the basis of all of our calculations.  When the spinoff

10 of Solutia occurred, we treated the executives as if they had

11 terminated their employment from Monsanto.  And then at that

12 point, we looked at how the plan treats somebody who has

13 retired and was put into deferral mode, and that's how we

14 calculated, generally speaking, the benefits that had accrued

15 at Monsanto at that point in time, and projected those values

16 forward.

17 Q Were there people for whom you've made calculations who

18 were not age 55 at the time of the spin?

19 A Yes.

20 Q And what was the basis of your calculation in the overall

21 approach that you took with respect to those folks?

22 A Well, what we looked at for those individuals were, was

23 there a significant change in their pensions once they reached

24 55, and looked at those numbers in conjunction with the

25 calculations done as of the date of the spin.
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 1 And to try to be fair and equitable to everyone,

 2 there was in some cases a significant increase in benefit at

 3 age 55.  And it just didn't seem reasonable to think that

 4 somebody would have worked for a company for 32, 30 years call

 5 it, and then two years later they have a significant rise in

 6 pension benefit and to say that those two years attributed to

 7 the new company.  It's sort of a -- it takes the whole career

 8 to accumulate these benefits.

 9 And so with regard to those people, we looked at the

10 time of service that they had at each company to allocate

11 between Solutia versus Monsanto.

12 Q Okay.  After the spin, the bookkeeping for the

13 nonqualified plan was combined in Solutia's statements?

14 A Correct.

15 Q Was it an object of your -- or did you have a goal of

16 trying to allocate between Old Monsanto employment and Solutia

17 employment-related benefits?

18 A That was the objective, yes.

19 Q Now, Mr. Kukla, I would like to have you take a look at

20 some of the individual calculations.

21 Christian, if you can pull up Mr. Wildsmith's

22 calculation, please.  Is that up on the screen there for you?

23 A It is up on the screen.

24 Q Mr. Kukla, would you please identify for the Court what

25 it is here that -- this is contained in Exhibit 63, your
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 1 report, but what is this specific sheet that we're seeing up

 2 on the screen?

 3 A That sheet is the summary sheet that we prepared.  It

 4 really is the culmination of supported calculations behind it,

 5 but it is the summary, sort of the summary calculations of

 6 what we've done.

 7 Q Okay.  With respect to Mr. Wildsmith, let's just go

 8 through it line by line so the Court understands what you're

 9 doing.  Of course we have --

10 A Do you want me to go through, or do you want to --

11 Q First of all, the data up in the left-hand corner there

12 is data related to date of birth, when he retired, the number

13 of months he worked at Solutia, et cetera, right?

14 A Yeah.

15 Q Now we get down to the calculation.  With respect to the

16 portion -- this whole thing, Christian.  With respect to the

17 highlighted portion, Mr. Kukla, what is that portion of this

18 exhibit?

19 A Well, those two highlighted numbers show that the total

20 nonqualified benefit as projected through the date of

21 bankruptcy.  That's the number on the right -- the number in

22 the middle, under the Solutia portion, is the piece that we've

23 allocated to time served at Solutia.

24 Q Now, these numbers, they came from the Towers Perrin work

25 sheets that you relied on; is that correct?
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 1 A The total number came from Towers Perrin.

 2 Q And how did you come up with the Solutia portion?

 3 A We have to go back to the beginning, which is the spin

 4 date, the date of spin, where there's a number on this sheet,

 5 the $820,000.  That is the portion -- that is the nonqualified

 6 plan balance for Mr. Wildsmith as of the date of spin.

 7 And using our theory that he terminated employment

 8 with Monsanto at that date, we then started to grow the

 9 $820,000 with interest at the Moody's BAA rate.  He happened

10 to elect a lump-sum payment on January 1 of 2007.  So as of

11 the date of bankruptcy, he had not yet been expecting to get a

12 payment.  So we had grown the Monsanto portion with interest

13 at the Moody's BAA rate through the date of bankruptcy.

14 As of the date of bankruptcy, now we knew our number

15 for the Monsanto portion and we knew what the total was, so

16 the difference would have then been Solutia's piece.

17 Q And you're not asserting to the Court that Solutia --

18 that Pharmacia in this case is liable for the Solutia portion

19 on this sheet?

20 A Correct.

21 Q The Court should ignore that section of the exhibit as

22 far as calculating the damages?

23 A That is correct.  The reason that number is in there is

24 so that we can tie our totals back to the Towers Perrin

25 calculations of the value of the pension in entirety.
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 1 Q All right.  So going down from the date of the spin,

 2 accruing interest as if Mr. Wildsmith was no longer an

 3 employee, retired employee of Monsanto, what was the accrued

 4 value as of the date of bankruptcy?

 5 A $1,341,840.

 6 Q You said that he elected not to receive those payments

 7 until January 1, 2007?

 8 A Correct.  So between the date of bankruptcy and the date

 9 of this -- the beginning of this trial, which is the August 14

10 number, there would have been an additional $246,421 of

11 interest accrued showing a benefit payable as of the date of

12 trial of $1,592,157.

13 If you continue that through his date of payment, his

14 payment would have been $1,624,070.

15 Q But you took a present value from the date of trial?

16 A Correct, because we're not yet to January 1 of 2007.

17 Q So the amount that is being requested in this case under

18 your calculation for Mr. Wildsmith is what?

19 A $1,592,157.

20 Q And have you made a calculation as to what the daily

21 interest rate -- what the daily interest would be on that

22 amount from 8/14/06 going forward?

23 A We did a very simple calculation just by taking that

24 balance times the Moody's BAA rate as it currently exists

25 today and came up with $260.27.  That is not compounded.  That
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 1 is just --

 2 Q Per day?

 3 A Per day.

 4 Q Okay.

 5 THE COURT:  Just so I understand, when I look at

 6 Mr. Wildsmith's chart here, the $820,040, that was a number

 7 that you got from Towers Perrin?

 8 THE WITNESS:  Correct.  That was the value of his

 9 nonqualified pension as of the date of spin.

10 THE COURT:  So when you backed into the Solutia

11 portion, do I also assume then that the $1,487,897 number also

12 came from Towers Perrin?

13 THE WITNESS:  Correct.

14 THE COURT:  Okay.  Then you did your own interest

15 calculation and determined the interest was the Solutia

16 portion by doing the Moody's --

17 THE WITNESS:  We basically grew the Monsanto portion.

18 Therefore --

19 THE COURT:  Right.  But once you took the $820,000

20 number, calculated the interest, compared that to the later

21 Towers Perrin number, and that's how you allocated the

22 Solutia --

23 THE WITNESS:  Sort of by default.

24 THE COURT:  Right.  By definition of the GAAP would

25 be attributable to Solutia?
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 1 THE WITNESS:  That's right.

 2 THE COURT:  All right.

 3 Q   (BY MR. MUNSON) Mr. Kukla, let's now look at the sheet in

 4 Exhibit 63 for Mr. Gary Dewel.

 5 A This one is a little more complicated.

 6 Q Okay.  Will you please explain to the Court, walk through

 7 the numbers that how you made your calculation with respect to

 8 the nonqualified pension parity amount that's enlarged there

 9 on the screen?

10 A That is similar calculation as the one we previously

11 looked at for Mr. Wildsmith.  We looked at his nonqualified

12 benefit as of the date of the spin.  We grew it with the

13 Moody's BAA interest rate to get our value on the date he was

14 to commence benefits.  

15 In his case, he elected to start receiving payments

16 as of July 1 of 2002.  So we grew the Monsanto portion of the

17 nonqualified benefit to his payment commencement date,

18 compared that number to the total nonqualified benefit per the

19 Towers Perrin sheet at that same date, the difference being

20 Solutia similar to what we had just done with Wildsmith.

21 Now, Mr. Dewel had started taking payments, so we

22 also allocated the payment between Monsanto and Solutia.

23 Again, trying to be equitable and fair to both sides, we

24 didn't allocate the payment to one company versus another.  We

25 prorated the payment between Solutia and Monsanto.
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 1 Q So if I understood what you're telling us, under the

 2 "total" column there, the $6,128 amount was the monthly

 3 payment that he was receiving?

 4 A Correct.

 5 Q And how much of that did you allocate to Solutia?

 6 A $3,224.22.

 7 Q And the Monsanto amount?

 8 A $2,903.78.

 9 Q That's based upon the ratio that's just above it?

10 A Correct, for the account balances just prior to the

11 commencement of benefits starting.

12 Q Would you continue on down through that sheet?  Explain

13 to the Court what you did.

14 A Sure.  At this point we're really focusing just on the

15 Monsanto portion because we've sort of been able to draw a

16 line in the sand and only look at Monsanto going forward.  So

17 if he was to receive payments of $2,903.78, he had received 18

18 payments between the date that he was to commence the

19 payments, which was July 1, of 2002, and the date of

20 bankruptcy, which was December 16 of 2003.

21 He had elected to have payments over five years, so

22 there were 60 payments in total.  He had received 18 by the

23 time the bankruptcy took place, so he had 42 remaining

24 payments.

25 Q Now, just so we understand, on the 18 payments that he
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 1 received, they were allocated on the Monsanto side of the

 2 ledger and the Solutia side of the ledger based upon what is

 3 just above it there?

 4 A Correct.

 5 Q Okay.

 6 A We didn't really go forward in calculating the Solutia

 7 piece because that's not at issue here.

 8 Q Keep going.

 9 A So he's got 42 payments left.  If we simply take the 42

10 payments times the monthly payment amount of the twenty-nine

11 oh three, we say that the value of the remaining payments is

12 $121,958.77.  But those payments are going to come to him over

13 the next 42 months, so we have to make a present value

14 calculation to say what are they worth today, and that number

15 is $106,904.56.

16 From the date of bankruptcy through the date of

17 trial, he missed payments.  He missed 32 payments.

18 Q In other words, they were delinquent payments?

19 A Correct, that they should have been coming to him --

20 again using our theory -- from Monsanto.  And they were not

21 paid.  And that amounted to $92,920.97 plus the interest on

22 the piece that was missed, which is our $8,183.57, suggesting 

23 that those missed payments have a current value of

24 $101,104.53, and then he still has ten more payments to come

25 to him.  And so those ten payments have a present value of
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 1 $28,000 -- $28,036.

 2 Q So under the nonqualified pension parity plan, your

 3 calculation is that he's entitled to the $101,000 number plus

 4 the $28,000 number?

 5 A Correct.

 6 Q Christian, would you now highlight the second portion of

 7 that?  Did Mr. Dewel also have deferred compensation?

 8 A Yes, he did.

 9 Q And can you explain to the Court going down through it,

10 how you calculated the amount of the deferred compensation

11 that's due?

12 MR. O'BRIEN:  Your Honor, if I could at this point,

13 in an effort to speed up, I don't think there's a dispute over

14 the deferred compensation piece.  Mr. Munson is certainly free

15 to go through this and have Mr. Kukla explain it to you, but

16 that is a number that's not in dispute at this point in time.

17 If that will speed things up, that's fine with us.

18 THE COURT:  I want to go back.  He just told me that

19 of the missed payments, the value with interest was $101,000;

20 that future payments the present value would be $28,000.  But

21 when I drop down to the summary, the number that's used down

22 there is only the missed payments.  It doesn't include the

23 future payments.

24 A Well, there's the footnote.  It said a hundred and one,

25 and then below it says:  Plus ten payments of twenty-nine oh
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 1 three.

 2 THE COURT:  Any time you're going to give me a final

 3 number I'd hate to go to a footnote and say, Oh, by the way,

 4 there's $28,000 missing out of the number you just gave me.

 5 THE WITNESS:  The way I did this was to -- if we

 6 assume that what Monsanto --

 7 MR. MUNSON:  Just give him a final number.

 8 THE COURT:  The real number is the 101 plus the 28.

 9 THE WITNESS:  Correct.

10 THE COURT:  And not 101 with a footnote.

11 THE WITNESS:  Again, the reasoning for the footnote

12 was that if Monsanto were to make --

13 THE COURT:  If you were in my shoes and you're going

14 to say this is what Monsanto, Pharmacia, owes Mr. Dewel, it's

15 not -- it's $129,000.

16 THE WITNESS:  The reason it was set like that is if

17 you were to say, What does Monsanto owe them today, it's

18 $101,000, and in addition they continue to owe him $2,900 a

19 month for ten months.

20 MR. MUNSON:  That's if you ordered, Your Honor --

21 THE COURT:  That's if I ordered future payments as

22 opposed to giving a present value to future payments and

23 adding them together.

24 MR. MUNSON:  Right.

25 THE COURT:  I hate to lose that in the footnote.
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 1 Q   (BY MR. MUNSON) Just so we have it crystal clear, Mr.

 2 Kukla, what is the total amount that is due --

 3 THE COURT:  I understand.  But it's better for me to

 4 ask questions now so I'm not confused later about what that

 5 footnote means.  It's just here is the present value, and if

 6 we're going to go forward and order future payments, here's

 7 what has to be paid.  

 8 I probably am not going to become a plan

 9 administrator, and I'm probably going to get present value and

10 give some hard numbers if I do anything.  But I understand the

11 point, and we have a meeting of the minds, so we can move on.

12 THE WITNESS:  There is a summary page in front that

13 shows all of that for the whole group.

14 THE COURT:  Okay.

15 Q   (BY MR. MUNSON) Just so the record is clear on Mr. Dewel,

16 on his sheet he's entitled to the $177,000 number at the

17 bottom of the sheet plus $28,036 and a few cents?

18 THE COURT:  If we do present value.

19 Q If we do present values.

20 A Right, which amounts to $205,058.

21 Q And what is the amount of the daily interest with respect

22 to Mr. Dewel?

23 A With respect to him, it is $21.11.

24 THE COURT:  I hate to do it, but we are going to take

25 a lunch recess at this time.  Forty-five minutes enough or do
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 1 you need more?

 2 MR. MUNSON:  Sure.

 3 THE COURT:  So we'll come back at 1:30 and pick up

 4 where we are.  Are we going to do each individual?

 5 MR. MUNSON:  Well, I don't want to go through in

 6 detail all of them because after a couple more, Your Honor,

 7 they're all duplicative.

 8 THE COURT:  Okay.

 9 MR. MUNSON:  But there are a couple more I need to go

10 through so you understand the theory.

11 THE COURT:  Sure.  Very good.  We will see you at

12 1:30.  You might talk and see if there's some you can agree on

13 or just tell us as they go by.  

14 (COURT RECESSED FOR LUNCH FROM 12:45 PM UNTIL 1:30 PM.) 

15 THE COURT:  Mr. O'Brien, are you ready, sir?

16 MR. O'BRIEN:  I am.

17 THE COURT:  I will remind you, you're still under

18 oath.  Mr. Munson, you may proceed.

19 MR. MUNSON:  Your Honor, there is one thing we would

20 stipulate to we talked about over lunch, and that is defendant

21 is -- correct me if I'm wrong, Steve, but we will stipulate

22 that the amounts that will be calculated by Ms. Hart in her

23 calculations following Mr. Kukla will be the minimum amount

24 that is owed if liability is found on --

25 THE COURT:  Is that correct?
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August 1, 2005                                       9:45 a.m.
P R O C E E D I N G S  

(OPEN COURT)  
THE COURT:  Now, let me start and try to see if I 

can pierce through this veil as much as I possibly can.  
All right.  Plaintiff, one of your positions is that in 

the year, 1972, is that the first year?  
MS. RIVES:  Yes, sir. 
THE COURT:  And, please, all of you answer my 

questions as directly as you can.  One of your positions is 
that in 1972 that Mr. Gilley worked 1,000 hours and that 
thereby that made him eligible for 10 year vesting; is that 
correct or not?  

MS. RIVES:  No.  It's not correct.  My client 
doesn't have to work 1,000 hours -- 

THE COURT:  No. Do you mean to tell me that you have 
never taken the position -- 

MS. RIVES:  No, Your Honor.  
THE COURT: -- that he worked enough overtime in 1972 

to get in 1,000 hours which made him eligible?  
MS. RIVES:  No. He doesn't have to work 1,000 hours.  

He has to have 1,000 hours of Credited Service.  Credited 
Service includes overtime, hours worked, vacation time, and 
compensation time... 

THE COURT:  Okay.  Well -- 
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MS. RIVES:  Not 1,000 hours work time.  That's their 
position. 

THE COURT:  Okay.  Let me back up then.  One of your 
positions is that he got 1,000 hours credit in 1972, and that 
that made him eligible for vesting; is that correct?  

MS. RIVES:  Yes, Your Honor.  That's one of my 
positions. 

THE COURT:  That's the only one we're here to try 
today.  

MS. RIVES:  Yes, Your Honor.  But not because it 
made him eligible under the current plan, but because they 
violated the ERISA mandates for discrimination and by adding 
the 95-Hour Rule while Mr. Gilley and other individuals were 
out on layoff, and they amended the plan and they applied the 
amendment backwards.  Otherwise, there's no claim.  

The defendants' position has been consistently that this 
is just a claim for benefits, a claim for benefits, a claim 
for benefits.  This is not an action about a claim for 
benefits.  This is an action about the violation of ERISA 
Section 204 -- 

THE COURT:  Well, wait a minute.  A violation of 
ERISA, that's a claim for benefits, also, isn't it?  If you're 
claiming benefits, you're claiming a violation of ERISA, 
aren't you?  

MS. RIVES:  Yes and no.  You can have a claim for 
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benefits strictly under the terms of the Plan or you can have 
a claim -- 

THE COURT:  And that's not an ERISA claim?  
MS. RIVES:  Your Honor, there's a Section 

502(a)(B)(1), or there's a Section 502 (a)(3).  This is a 
claim under 502(a)(3).  This is a claim for equitable relief 
because they violated ERISA by applying an amendment 
backwards.  I believe also that there are -- 

THE COURT:  Are you not making a claim that he 
vested, by virtue of having 10 years of vesting time, and 
therefore he thus becomes entitled to benefits?

MS. RIVES:  I'm making a claim that he's entitled to 
equitable relief, not that he's entitled to just benefits, but 
equitable relief, that inevitably they will get him his 
benefits.  But until you get to that position, you have to 
find that the 95-Hour Rule could not be applied backwards.  
That's a separate claim.  

Plaintiffs get pigeonholed with this constant you're 
applying for just benefits, just benefits.  It's not about 
just benefits.  It's a claim for discrimination under Section 
510 -- 

THE COURT:  Discrimination as related to whom?  
MS. RIVES:  As related to Mr. Gilley as a technical 

clerical employee who is the only type of individual they 
applied this 95-Hour Rule to.  
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THE COURT:  Refresh my memory as to what the 95-Hour 
Rule is.

MS. RIVES:  The 95-Hour Rule was an amendment they 
added to the Plan.  The first time I can identify defendants 
taking the opposite position, the first time that I can find 
it in a document in regards to the Summary Plan document -- 

THE COURT:  Slow down a little bit, if you will. 
MS. RIVES:  Yes, sir.  Was in 1981.  What the 

amendment says is that the employer can elect to award 95 
hours of Credited Service every semi-monthly pay period 
regardless of how many hours you worked.  That rule in and of 
itself, if applied forward or backwards is somewhat -- 

THE COURT:  Let me ask you this:  Regardless of the 
application of the 95-Hour Rule, unless it's applied to the 
year 1972, does it have any effect on your client?  

MS. RIVES:  I'm sorry?  I don't understand the 
question.  You're saying regardless of -- 

THE COURT:  It's my understanding, and I feel like 
I'm working in a foreign language in talking to both of you, 
but be that as it may, it's my understanding that there is no 
real dispute that if, except for the year 1972, and the 
argument that you all are respectively making with regard to 
the year 1972, that there is no dispute that he had a full 
year of '73, '74, '75, '76, '77, '78, '79, '80, '81, and I 
think '82, whatever gets us up to '90; right?  
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MS. RIVES:  Actually, in 1982, the defendants take 
the position that Mr. Gilley chose termination in February of 
1982, from layoff.  The plaintiff's position is that he did 
not choose termination, that he was simply terminated -- 
whatever paperwork they chose to do, not giving him a full 
year of credit up until March 31st, 1982. 

THE COURT:  Let me see if I can get some semblance 
of understanding of even what the positions are.  Do I not 
understand that if he became eligible for a full year's credit 
in 1972, that there is no other issue?  

If he got credit for a full year's service in 1972, then 
everything else is insignificant as far as his individual 
claim is concerned; isn't that correct?  

MS. RIVES:  As far as his individual -- no, Your 
Honor.  They breached their duty to keep the records that they 
were under an obligation, under the law, to keep.  They 
discriminated against my client as an individual. 

THE COURT:  And that gets him what?  
MS. RIVES:  The same thing.  At the same time, I'm 

not going to stand here and say, well, it's just a claim for 
benefits.  That's their position.  My position is that -- 

THE COURT:  Well, I want to know -- I assume that 
that gentleman can't spend principle, spelled P-L-E. He can 
spend principal spelled P-A-L; but he can't spend principle 
spelled P-L-E.  
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If he gets his pension and gets his backpay and 
everything under his pension, what else can he get?  

MS. RIVES:  That's all he can get as far as monetary 
relief or equitable relief in regards to his individual 
claims. But he sits here as a Plan participant suing on behalf 
of the Plan; and the Plan can get something in regards to him.  
Also, I filed this as a class action and -- 

THE COURT:  Well, wait a minute.  Now, let's get 
down to the class action.  I was looking back through the file 
awhile ago.  You at some point filed an opposition to the 
defendants' motion for an extension of time for the 
plaintiff's motion for class certification.  Then you filed a 
motion for class certification.  We held a hearing and talked 
about it on the phone.  I specifically asked you, do you want 
me to give you additional time for discovery on this class 
action or do you want me to go ahead and decide it?  You told 
me you wanted me to go ahead and decide it.  At that time, you 
had not named one person that would fall into the category of 
determining numerosity; is that correct or not?  

MS. RIVES:  That's not correct, Your Honor. 
THE COURT:  What's incorrect about anything I just 

said?  
MS. RIVES:  What's incorrect about it is, what you 

said on the telephone was -- I said, Your Honor, there is a 
motion to compel outstanding.  And you said, well, I passed 
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that off to Judge Davis and can't I do that?  And I said, yes, 
sir, you can.  And you said, well, I'll look into that; and if 
we need to look at a motion to compel -- and after I look at 
the motion to compel, if that's needed, then we will reopen 
discovery in regards to whatever we need to do.  

Based on that language from you, I assumed that you were 
going to at least allow a look into the motion to compel which 
had many, many, many -- 

THE COURT:  You did not tell me that you wanted me 
to go ahead and determine the class certification?  The record 
will speak for whatever it said. 

MS. RIVES:  Yes, Your Honor, it will speak for 
whatever it says.  You said you were going to look into the 
motion to compel and you would come back -- look at the motion 
to compel -- 

THE COURT:  Well, you filed a motion for class 
certification.  You did not think at the time that you had 
whatever it took to obtain a class certification?  

MS. RIVES:  Your Honor, I filed a motion to compel 
in November.  The deadline -- 

THE COURT:  No.  I mean you filed a motion for class 
certification, did you not?

MS. RIVES:  Yes, sir, I did.
THE COURT:  And it came under submission, did it 

not? 
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MS. RIVES:  Yes, sir, it did.  And you ruled on it 
without allowing the motion to compel to be ruled on 
beforehand.  In fact, the motion to compel was not heard until 
a week after discovery closed.  Discovery closed on April 1st. 
I believe April 1st. 

THE COURT:  Did he ever rule on the motion to 
compel?

MS. RIVES:  A week after discovery was closed. 
THE COURT:  What did he rule?  
MS. RIVES:  In regards to the class action, because 

you had already ruled that there was no class action, he said 
that he was not going to rule on that because the defendants 
presented to the Court that that was a dead issue. 

THE COURT:  Whatever.  Okay.  The issue we're here 
to try today is, as I understand it, and correct me if I'm 
wrong.  First of all, you all have filed a motion for me to 
strike exhibits related to the Plan and things of that type.  

Now, when somebody is seeking recovery under an ERISA 
Plan and has exhausted administrative remedies, they don't 
have to tell you all what the plan is, do they?  

MR. RUSSELL:  No, Your Honor. 
THE COURT:  A lot of that you all put in your 

motion, that's just something you should have known and had 
with you.

MR. RUSSELL:  With regard to the Plan documents, 
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that's exactly right, Your Honor. 
THE COURT:  But you've asked me to exclude them, 

didn't you?  
MR. RUSSELL:  We asked you to exclude anything that 

was beyond the administrative record, if we referred to -- 
THE COURT:  Including the Plan document?  
MR. RUSSELL:  That would have been a mistake, Your 

Honor.  
THE COURT:  That was what?  
MR. RUSSELL:  That would have been a mistake for us 

to ask you to exclude those and you properly denied the motion 
as to those. 

THE COURT:  That's what I'm wondering is when is it 
a mistake and when is it substance?  

MR. RUSSELL:  Right.  And your ruling with regard to 
bringing in the Plan documents is correct, Your Honor, and -- 

THE COURT:  Thank you.
MR. RUSSELL:  You don't need me to tell you that.  

There are other materials, like Mr. Gilley's live testimony, 
for example, that is not part of the administrative record.  
He never appeared in front of the Committee.  Those are the 
things that ought to be excluded and that's what our motion is 
based on.  

THE COURT:  Well, my understanding is, at least part 
of what we're here to establish is how much time that he 
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either worked or was on vacation, or however you say it added 
up.  Do you agree that if he somehow or another got 1,000 
hours in 1972, calculated however it's due to be calculated, 
that he would be eligible?  

MR. RUSSELL:  That's correct, Your Honor. 
THE COURT:  You agree to that?
MR. RUSSELL:  Yes, we do, Your Honor. 
THE COURT:  Okay.  So now you go ahead and prove, 

however you expect to prove, that he should get 1,000 hours 
for 1972.

MS. RIVES:  Yes, Your Honor.  There's an additional 
matter.  Mr. Segers, who was called as a witness in regards to 
the Plan document that he produced, his mother past away last 
night and I told the Court and Mr. Segers is not going to be 
here today. 

THE COURT:  Well, but what I'm saying is, we don't 
need him to determine whether or not your client is or is not 
entitled to 1,000 hours for 1972, do we?

MS. RIVES:  He produced the 1971 handbook for the 
Sand Mountain plant.  Okay.  The Sand Mountain plant handbook 
is the handbook that sets out their rotating shift schedule; 
it sets out their holiday schedule; it sets out their vacation 
schedule. 

THE COURT:  Do you have a copy of it? 
MS. RIVES:  Yes, sir. 
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THE COURT:  Is there any question about the 
authenticity of it? 

MR. RUSSELL:  No, Your Honor.
THE COURT:  Okay.
MS. RIVES:  Then I'll ask that, as far as Mr. 

Buettner, is he here today?
MR. RUSSELL:  Yes, he is.  The corporate 

representative is here, Your Honor, Mr. Brian Buettner.  
THE COURT:  Do what? 
MR. RUSSELL:  Mr. Brian Buettner is the 

representative of the defendants and he's here this morning 
and I just wanted to introduce him to the Court. 

THE COURT:  Okay.  
MS. RIVES:  So if defendants are going to present 

him as the corporate representative -- in other words capable 
of binding -- 

THE COURT:  I assume he's available for you to call 
him if you want to call him as a witness.

MS. RIVES:  What I'm asking is, is he capable of 
binding the company in regards to his testimony?  Is he in a 
high enough position?  Does he have discretion in his position 
to bind the company?  Can he describe the discretion in 
regards to the Plan and the Plan interpretation?  

THE COURT:  I don't know. 
MS. RIVES:  As far as I subpoenaed Mr. -- 
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witness. 
MS. RIVES:  Yes, Your Honor. 

WITNESS, BRIAN BUETTNER, SWORN
THE CLERK:  State your name for the record, please. 
THE WITNESS:  Brian Buettner.
THE CLERK:  Spell it, please.
THE WITNESS:  Brian, B-R-I-A-N; last name Buettner, 

B-U-E-T-T-N-E-R.
DIRECT EXAMINATION

BY MS. RIVES:
Q Okay.  Say your name one more time.  
A Buettner. 
Q Where are you currently employed? 
A Monsanto. 
Q Is that Monsanto the same Monsanto that was Monsanto back 
years and years and years ago? 

MR. RUSSELL:  Objection.  Vague and calls for a 
legal conclusion, Your Honor.  

THE COURT:  Do what?  
MR. RUSSELL:  The question is vague and calls for a 

legal conclusion. 
THE COURT:  I think I know what she's talking about.  

Used to be Monsanto and then became Pharmacia and then there's 
a Monsanto, Jr., isn't it, Solutia?  Which one do you work 
with?  Monsanto Junior or Monsanto Senior?  
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THE WITNESS:  I work for the Monsanto Company. 
THE COURT:  The present one?
THE WITNESS:  The present Monsanto Company.
THE COURT:  Which is not Pharmacia?  
THE WITNESS:  That's correct. 

BY MS RIVES:  
Q Okay.  Did you ever work for Pharmacia? 
A Yes, I did. 
Q Did you ever work for Monsanto Company Senior? 
A I worked for the original Monsanto Company, yes. 
Q When did your employment with Monsanto Company begin? 
A August of 1987. 
Q What was your position when you first started at 
Monsanto? 
A I was in the information technology department. 
Q Is that a management position? 
A Not really, no. 
Q What's your position now? 
A I'm currently in the human resources department and 
supporting the compensation area. 
Q Explain what you mean by supporting the compensation 
area.  
A Right now I work on issues involving compensation, base 
wages. 

THE COURT:  Which company of those three or four, 
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which company is it that Mr. Gilley's pension is associated 
with, or his purported putative pension?  Which of those 
companies is the administrator, or the contributor, or the 
employer, I guess you would say.

THE WITNESS:  The current Monsanto Company, if Mr. 
Gilley has the benefit, would be responsible for administering 
and paying that benefit.

THE COURT:  The current?
THE WITNESS:  The current Monsanto Company.  Through 

all of the mergers and acquisitions, Mr. Gilley's --  
THE COURT:  It would have started out with the old 

Monsanto?
THE WITNESS:  Yes, sir.
THE COURT:  Did it ever go through Pharmacia?
THE WITNESS:  Yes, sir.
THE COURT:  But not Solutia?
THE WITNESS:  Right.
THE COURT:  But through Pharmacia and then from 

Pharmacia over to New Monsanto?  
THE WITNESS:  Correct.
THE COURT:  Okay.  All right. 

BY MS. RIVES:
Q You were here yesterday when Mr. Boozer testified? 
A Yes, I was. 
Q Did Mr. Boozer testify to being retired, being eligible 
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for retirement through Solutia or Monsanto?
A Monsanto.  
Q It wasn't Solutia? 
A Not that I recall.  
Q Do you know how the Plan has passed from Monsanto, the 
original Monsanto, to Pharmacia, to Solutia, to Monsanto, to 
New Monsanto? 

MR. RUSSELL:  Objection.  Vague and confusing and 
calls for a legal conclusion. 

THE COURT:  Well, is it even significant?  
MR. RUSSELL:  Not that I'm aware of.  I'll add 

relevance, Your Honor.
MS. RIVES:  Yes, Your Honor.  It's significant 

because the Plan is -- Mr. Gilley has sued the Plan, 
Monsanto's Pension Plan.  One of the arguments has been, Mr. 
Boozer testified that he is now eligible for retirement from 
Solutia.  So I'm just trying to track where the Monsanto 
Benefits Plan Committee, how that fund was passed. 

THE COURT:  Let me ask you this:  Who funds the Plan 
if and when funds are needed?  Or is it considered now, 
whatever Plan it is, to be as much funded as it's ever going 
to be?

Let me back up and ask you this question:  What 
relationship do you have with the Pension Plan that's at issue 
here?
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THE WITNESS:  For the period of time when Mr. 
Gilley's appeal was produced, I was in charge of the 
Retirement Plan's administration.  

THE COURT:  In charge of what?
THE WITNESS:  The Retirement Plan, the Pension 

Plan's administration. 
THE COURT:  So you were the head man with regard to 

matters related to his pension?
THE WITNESS:  Correct.
THE COURT:  Was that by virtue of some sort of 

relationship you had with the Employment Benefit Committee or 
because of your relationship with the corporate employer, or 
both?  

THE WITNESS:  I was an employee in the Benefits 
Group.  I was leading the Benefits Administration Group at 
that time.  

THE COURT:  And what about this other, Mr. Belloli, 
what was his relationship to you?  

THE WITNESS:  I reported to Mr. Belloli.
THE COURT:  Okay.  Go ahead. 

BY MS. RIVES:
Q Mr. Buettner, what was your position at the time that you 
were dealing with Mr. Gilley's appeal?  
A I was the head of the Retirement Plans.
Q And what level position is that?
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A Middle management. 
Q Middle management.  Are you considered a corporate 
officer?
A No, I'm not. 
Q So you're not a corporate officer? 
A No, I'm not.

THE COURT:  This other man, Belloli, is he a 
corporate officer?  

THE WITNESS:  He's not a corporate officer as I 
understand what a corporate officer is. 

THE COURT:  Okay. 
BY MS. RIVES:  
Q Is Mr. Belloli the secretary of the Employee Benefits 
Plans Committee? 
A He is. 
Q What is your understanding of what a corporate officer 
is? 
A When I read the annual reports, the officers listed in 
the annual reports.  
Q As secretary of the Employees Benefits Plans Committee, 
you're saying he was not a corporate officer? 
A I don't know the answer to that. 
Q Mr. Belloli is your boss? 
A He is.  He was, excuse me.  He is not currently. 
Q What's your position currently?
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A As I mentioned earlier, I'm in the compensation group in 
HR, human resources. 
Q What was your position when you were head of retirement? 
A Head of the Retirement Plans. 
Q And now you're in HR? 
A As the head of Retirement Plans, I was in human 
resources, as well. 

THE COURT:  Let me ask you this:  When you were head 
of the Retirement Plan, were you head of it by virtue of a job 
with the corporation, or were you head of it by virtue of 
being on the Committee?

THE WITNESS:  I was not on the Committee.  I was in 
an administrative role, Your Honor. 

THE COURT:  Okay. 
BY MS. RIVES: 
Q In that administrative role, did you have discretion? 
A Discretion for?
Q Do you have discretion?  Do you have discretion in 
regards to determining pension benefits or are you directed by 
the Committee on how you are to do that? 
A I had discretion over the administration of the Plan.  
And when Mr. Gilley's appeal came in, I gathered all of the 
information associated with that. 
Q Did you make a decision or did the Employee Benefits Plan 
Committee make a decision? 
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A The Employee Benefits Plan Committee on appeal made that 
decision. 

THE COURT:  I asked this question earlier and 
abandoned it.  On the Plan, is it a fixed benefit plan or what 
sort of plan is it?

THE WITNESS:  The plan at the time Mr. Gilley was a 
participant, was a Final Average Pay Plan. 

THE COURT:  Final Average Pay Plan?
THE WITNESS:  Correct.
THE COURT:  So, as far as his benefit is concerned, 

it was fixed; is that correct?
THE WITNESS:  I'm not sure what you mean by fixed.  

Whatever his earnings were in the final years of his 
employment went into the calculation. 

THE COURT:  What I mean is, he wouldn't have 
benefitted by the fact that the Plan might have made good 
investments or anything of that type.  His was determined; is 
that correct?

THE WITNESS:  If there was a benefit, it would be 
determinable, yes.

THE COURT:  Okay.  Who, if anybody, who funded that 
Plan?  And if it was short with regard to making payments, who 
provided the additional funds?  

THE WITNESS:  So I'm not exactly sure how to answer 
your question, Your Honor, because of the complex corporate 
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structure.  I mean, today, the current Monsanto Company is 
responsible for maintaining the funding status of the Pension 
Plan. 

THE COURT:  Well, somebody would have been 
responsible for it back at the time he applied, wouldn't it?

THE WITNESS:  When he applied in, I assuming you're 
meaning 2001 when he made a request at that time?  

THE COURT:  Yes. 
THE WITNESS:  Pharmacia Corporation would have been 

the corporate parent.  But to be honest with you, I don't know 
whether they would have been the responsible party for funding 
that Plan or whether Monsanto, which was a subsidiary of 
Pharmacia at the time, would have been responsible. 

THE COURT:  But, in any event, somebody in the 
picture was responsible for funding it?

THE WITNESS:  Yes, Your Honor.
THE COURT:  And did that entity -- what role, if 

any, did that entity have with regard to making decisions 
concerning the Pension Plan?

THE WITNESS:  I'm not sure I follow your question, 
Your Honor. 

THE COURT:  I mean, if somebody applied for a 
pension, what role, if any, did the administrator, or the 
entity responsible for maintaining the funding of the Plan, 
what role did they have with regard to any decisions made 
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concerning somebody's eligibility?
THE WITNESS:  I'm still not -- I apologize.  I'm not 

quite following.  
THE COURT:  At the time you worked for the 

corporation, right, when you were head of the Retirement Plan?
THE WITNESS:  Yes.
THE COURT:  You worked for the corporation?
THE WITNESS:  Yes.
THE COURT:  Did you have any role in making the 

decision with regard to his eligibility?  
THE WITNESS:  I provided the information and the 

support material, yes, Your Honor.
THE COURT:  And did you make any recommendations or 

did you enter into any decision-making process with regard to 
his eligibility?  

THE WITNESS:  No, Your Honor.  I provided the 
information.  

THE COURT:  There's a letter in the file from some 
woman, you may have heard a reference to it yesterday, Ashley 
or somebody, whereby the Committee is saying to somebody -- do 
you remember the gentleman's name that it was addressed to?  I 
don't remember.

MR. RUSSELL:  Cary Ashley and Mr. Brash. 
THE COURT:  Ms. Ashley?
THE WITNESS:  Mr. Brash. 
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THE COURT:  Brash?
THE WITNESS:  Yes, sir.
THE COURT:  What was his role?  What was his 

position?  
THE WITNESS:  I don't know if I recall exactly what 

his position was.  The position he was in predated my time 
with that group.

THE COURT:  Did he work with the corporation or for 
the Committee?

THE WITNESS:  He would have worked for old Monsanto.
THE COURT:  Old Monsanto.  So if she's writing him a 

letter saying something about "in compliance with your 
request," does that suggest that he was -- what was his role 
vis-a-vis yours?  What did he have to do with the Plan that 
she would be writing to him?

THE WITNESS:  His role?  I don't know if he had the 
same role I had during the time that I worked on Mr. Gilley's 
case.  But he was in a role related to the benefits 
administration at that time and took the issue up with the 
Employee Benefits Council. 

THE COURT:  So the letter would indicate that he had 
made a request that overtime not be considered, and she said 
that she's, in effect, or the Committee, has granted his 
request; is that right?  

MR. RUSSELL:  Your Honor, could we put that document 
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in front of Mr. Buettner?  
THE COURT:  If you want to.  
MS. RIVES:  This is Plaintiff's Exhibit 47.  And I'm 

not sure that Cary E. Ashley is a female.  Is it?  I believe 
Cary E. Ashley could be a male but I'm not positive.  I'm just 
saying that Cary E. Ashley is not necessarily a male or a 
female.  I don't know.  

THE COURT:  Let me just suggest what I'm inquiring 
into.  And that is the Standard of Review and whether or not 
Monsanto has a conflict with regard to this situation and its 
employees have conflicts that would have a bearing on the 
Standard of Review.  That is, whether it's arbitrary and 
capricious -- there's about three or four different standards.  
Judge Edenfield down in Savannah wrote a good opinion with the 
Eleventh Circuit that sets out -- what's the name of that 
case?  

MR. RUSSELL:  He's a good judge, Your Honor.  That's 
a good opinion. 

THE COURT:  Well, what I'm saying is, he wrote this 
opinion and it sets out the various standards.  And what I'm 
saying is that this could be an area where there could be a 
conflict; and if it is, it's a higher -- that case is a 
Standard of Review.  That's what I was expressing. 

MS. RIVES:  May I respond?  I believe that in 
several, several, several documents, the plaintiffs have set 
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out the Standard of Review and I don't mean to beat a dead 
horse and I feel like I am but again...

THE COURT:  Beating a dead horse with whom and under 
what circumstances?  

MS. RIVES:  Stating it over and over and over again.  
I feel like that's beating a dead horse.  My complaint has 
never alleged that this was a denial of benefits as the 
defendants' position.  

My claim has always been that the 95-Hour Rule was a 
violation of the ERISA because it's applied retroactively.  I 
have argued that because it was a complaint based on the 
violation of ERISA, that the Standard of Review is de novo.  
And if it wasn't de novo, at most, I believe it is de novo. 

And the reason is because the Plans Committee is made up 
of corporate officers and the individuals making the decisions 
are entities and they have the administration of the Plan. 

THE COURT:  Okay.  
MS. RIVES:  And to answer your question, Cary E. 

Ashley was in the same position that Mr. Belloli is, secretary 
of the Employee Benefits Plan Committee. 

THE COURT:  Okay.  All right.  Go ahead with your 
questions.  I'm sorry. 
BY MS. RIVES:  
Q Mr. Buettner, when I asked you if you had any discretion, 
you have stated that you do not have discretion in regards to 
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to go ahead and put on all of the evidence that you want to 
put on with regard to that issue now and then rest -- 

MS. RIVES:  No, Your Honor, I do not. 
THE COURT:  Okay.  Well, don't go into any of it 

then.  
MS. RIVES:  I will not. 

BY MS. RIVES: 
Q Mr. Gilley, at some point, did you request benefits from 
Monsanto? 
A Yes.  I put in for a pension.
Q Put in for?  
A Pension Plan. 
Q Do you know when that was? 
A If I'm not mistaken, I know it was in January.  I believe 
it was 2000.  I'm not sure.  It might have been 2001.  But I 
know I spent some time before seeing what all I had to do.
Q Between the time you left and the time that you put in 
for a pension benefit, did you receive anything from Monsanto 
regarding your pension? 
A No. 
Q But it's your understanding that you were entitled to 
one; correct? 
A Yes. 
Q And I want to show you -- and I would like to offer 
Plaintiff's Exhibit 29.  When you got ready to apply for your 
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pension, what did you do?  Who did you contact? 
A Well, the first person I called was John Maxwell. 
Q Who is John Maxwell?  
A He was the utilities specialist at Monsanto, Sand 
Mountain, and he lived -- he retired and lived in Decatur and 
I called him and asked him exactly who I should call. 
Q And he gave you? 
A He gave me a number that -- it was in Decatur the first 
number I called. 
Q You say Decatur.  Where at in Decatur? 
A Monsanto, or whatever it was called then. 
Q Is it Solutia now? 
A I guess. 
Q Is it the plant that was formerly the Monsanto plant that 
is now in Decatur? 
A Yes. 
Q And you called there?
A Yes.  I called and talked to some guy and told him about 
the problem, and he said wait a minute and put me on hold for 
a few minutes; and he got back on the phone and said I don't 
see a problem.  So I waited a couple of months or so and never 
did hear anything so I called back and he give me a St. Louis 
number to call. 
Q The second time you called back, they gave you a St. 
Louis number? 
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A Yes. 
Q What number was that?
A It was an 800-number.  I've got it wrote down at home.  I 
can't remember exactly what it was. 
Q So you called that number? 
A Yes. 
Q And then what happened? 
A Well, I talked to a guy up there and told him what, you 
know, my hire date and all that stuff and he said we'll get 
back to you; or told me to call him back the next day, if I'm 
not mistaken.  

Anyway, I called him back and I talked to a different 
person there and they told me that they have no records of me 
ever working at Monsanto. 
Q So they told you that you didn't -- they didn't have any 
record of you working there? 
A Yes. 
Q About what time was this? 
A It was in, I don't know, 2002, that's when I called them.  
When I finally got -- if I'm not mistaken, the first call I 
made was in -- I know it was in January right after the first 
of the year. 
Q So January of what year? 
A I think it was probably -- it was in 2001, if I'm not 
badly mistaken, when the first time was that I called the 
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Decatur plant to get started. 
And then it was, let's see...it was probably sometime 

later on that year when they told me, if I'm not mistaken, 
when they did tell me they could find no record of my ever 
working there. 
Q At some point, did you receive a letter from Monsanto? 
A Yes.  They said they would further check.  Told me that.  
But anyway, then I got a letter later on from Monsanto that 
said that my case was under, whatever they called it, they're 
looking at it.  And then every time I would check back, I 
would get a letter saying you're not eligible for a pension at 
this time. 
Q In any of those letters or communications, did they 
explain to you exactly how they credited you with service for 
the time that you worked at the Monsanto plant? 
A No. 
Q Did they tell you specifically how much Credited Service 
you had or did they give you an approximation?
A No.  Just said I wasn't eligible.

MR. RUSSELL:  Your Honor, object to his testimony 
about the contents of the letters that are not in evidence.  

THE COURT:  Do what now? 
MR. RUSSELL:  I'm going to object to his testimony 

about the contents of the letters that are not in evidence. 
THE COURT:  All right.  Sustained.  
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MS. RIVES:  Your Honor, I thought I had included 
these and I have not been able to find them.  It will take me 
a few minutes.  My original witness and exhibit list has the 
numbers different from my list that I'm going by today.  The 
reason is because I had not at that time set down in my mind 
how I was going to go through the evidence.  If you would give 
me just a few seconds and let me look over my list.

MR. RUSSELL:  Your Honor, would I be able to take a 
comfort break while she's doing that?

THE COURT:  Sure.
(PAUSE)

THE COURT:  Okay.  Are you ready?
MS. RIVES:  I cannot find it, Your Honor.
THE COURT:  What are you looking for?  
MS. RIVES:  The letter in regards to -- it's a 

plaintiff's exhibit -- I believe the defendants also listed it 
as one of their exhibits, the letter from Pharmacia. 

THE COURT:  Well, I've got a bunch of letters 
starting with Exhibit 30.

MS. RIVES:  The defendants' objection is is that I 
can't find my witness and exhibit list.  I had some plumping 
and I've separated them out and I had them labeled with 
separate numbers. 

THE COURT:  What I mean is, I've got a bunch of 
letters starting with 29 or -- 
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MS. RIVES:  Yes, sir. 
THE COURT:  What letter is it you're looking for?  

What letter?
MS. RIVES:  The letter from Pharmacia, April 6th, 

2001.  But defendants say it's not on my witness and exhibit 
list and I can't find it listed. 

THE COURT:  Well, let me put it this way:  If that's 
the only objection and it's a letter from them, I'm going to 
overrule it. 

MR. RUSSELL:  Your Honor, I guess it started with me 
asking what exhibit number it was and where it was.  

MS. RIVES:  Okay.  Could I just show it to you?  
This is the original letter from Pharmacia to Mr. Gilley. 

THE COURT:  It's from whom?  
MS. RIVES:  Pharmacia.
MR. RUSSELL:  Pharmacia. 
MS. RIVES:  I'm sorry.  Pharmacia.
THE COURT:  Well, that's the successor to Monsanto, 

isn't it?  
MS. RIVES:  Prior to.  Plaintiff's Exhibit 29.  

BY MS. RIVES:
Q This is a letter from Pharmacia, it's dated April 6, 
2001.  Does that look like the same letter that you received? 
A It looks a lot like it, yes. 
Q Now, the letter that you're referring to said "not at 
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