


2. Defendant Amerispec filed a Motion to Dismiss on July 19, 2004, alleging 

that the above styled matter should be dismiss for failure to state a claim because this 

defendant by and through its agent Mr. Philip Fraley (hereinafter “Mr. Fraley”) obtained 

a release from Mr. Kubert before Mr. Kubert obtained counsel.  Counsel for defendant 

attached material that if considered by the court would be “materials outside the 

pleading” automatically converting the defendants’ Motion to Dismiss under Alabama 

Rules of Civil Procedure Rule 12(b) into one for summary judgment under Rule 56 

should the court consider the matter. 

 3. On August 26, 2004, oral argument was heard on defendant’s Motion to 

Dismiss.  On August 31, 2004, counsel for the Kuberts submitted a brief in opposition to 

defendant’s motion to dismiss.  On September 2, 2004, Amerispec submitted a letter brief 

in reply and in support of its motion citing Alabama Code § 7-3-310 and an Alabama 

Court of Civil Appeals Cases, Spencer v. West Alabama Properties, Inc., 564 So.2d 425 

(Ala. 19990), in opposition to plaintiffs’ position that the release was invalid because 

there was no consideration for the release in that the check given to the Mr. Kubert was 

never signed and cashed and because Mr. Fraley fraudulent induced Mr. Kubert to sign 

the release knowing that Amerispec’s agent wantonly and fraudulent concealed major 

defects in the home and fraudulently misrepresented the home’s condition and that 

despite language in the contract regarding negligence the Kuberts in fact had a cause of 

action against Amerispec.  

4. On November 9, 2004, Amerispec submitted a second letter brief in 

support of its motion to dismiss citing a recent Alabama Court of Civil Appeals case 

Anderson v. Amberson and Amberson Construction, Inc. 2004 WL 2201250 (Ala. Civ. 
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App. October 1, 2004).  Amerispec implies that Anderson is directly on all fours with the 

instant case and that the motion to dismiss must now be granted or in the alternative the 

court should grant summary judgment because the Alabama Court of Civil Appeals 

upheld the lower court’s granting of summary judgment in Anderson when plaintiff failed 

to present substantial evidence to support a claim that the company fraudulent induced 

him to sign the release agreement.  Furthermore, counsel for defendant Amerispec stated 

as a matter of fact that Mrs. Kubert is suing as a third party beneficiary to the contract 

between Mr. Kubert and Mr. Fraley for the home inspection.  

5. Counsel for plaintiffs in her reply pointed out that Anderson was not on 

point and could be distinguished from the present case on the facts because in Anderson 

the release was drafted by the party’s attorney and signed with full knowledge of the facts 

and on advice of counsel as a settlement to litigation.  Furthermore, counsel for plaintiffs 

advised counsel for the defendant that Mrs. Kubert is not a third party beneficiary to the 

contract with Amerispec for the inspection of the property at 980 Huntington Circle, 

Arab, Alabama because Mrs. Kubert is an owner and because Ms. Tobye Scheer, Mrs. 

Kubert’s agent, hired Amerispec to inspect the home. 

  6. On November 18, 2004, counsel for plaintiffs moved for a continuance 

submitting an affidavit pursuant to Ala. R. Civ. P. Rule 56(f) sighting plaintiffs’ need for 

discovery on the issue of whether Mr. Fraley knew at the time that he induced Mr. Kubert 

to sign the release that Amerispec’s agent engaged in fraudulent and wanton conduct to 

conceal certain defects in the home, and that as a result Mr. Fraley’s misrepresentation to 

Mr. Kubert that the only recourse against the defendant was a return of the contract price 
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to induce Mr. Kubert signed the release constituted fraudulent inducement and fraudulent 

misrepresentation.    

 7. To date the court has been silent. 

 8. Amerispec brings its claim for attorney fees and costs pursuant to the 

Alabama Litigation Accountability Act (“ALAA”) Alabama Code §§ 12-19-270 to 12-

19-276 as a counterclaim.  Alabama Code § 12-19-270 et seq. Ala.Code 1975 . 

9. The Court of Civil Appeals recently released an opinion on the ALAA 

citing the following as the pertinent language of the act:  

The ALAA provides, in pertinent part:  
(a) ... [I]n any civil action commenced or appealed in any court of record 
in this state, the court shall award, as part of its judgment and in addition 
to any other costs otherwise assessed, reasonable attorneys' fees and costs 
against any attorney or party, or both, who has brought a civil action, or 
asserted a claim therein, or interposed a defense, that a court determines to 
be without substantial justification....  
'....  
(c) The court shall assess attorneys' fees and costs against any party or 
attorney if the court, upon the motion of any party or on its own motion, 
finds that an attorney or party brought an action or any part thereof, or 
asserted any claim or defense therein, that is without substantial 
justification....'  

 
§ 12-19-272, [Ala.] Code 1975. Langham v. Wampol, 2004 WL 2756290 (Dec. 3, 2004) 
citing Baker v. Williams Brothers, Inc., 601 So.2d 110 (Ala.Civ.App.1992) (emphasis in 
original).  

 
10. The court in Langham stated "[w]hen plain language is used in a 

statute it must be interpreted to mean exactly what it says. Langham citing Ex 

parte Madison County, 406 So.2d 398 (Ala.1981). The plain language of § 12-19-

27[2] states that the court must make its award of attorney's fees under the Act as 

part of its judgment on the merits of the case, 'in addition' to other costs assessed 

against a frivolous litigant. The statute does not create a new or separate cause of 
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action to be brought after a case is litigated and given a final adjudication on its 

merits; rather, it indicates that the motion must be made during the pendency of 

the case " Langham at *8 citing Baker at 111-12 (emphasis in original).  

 11. Amerispec has failed to state a claim because there is no separate 

cause of action under the ALAA and because the proper mechanism according to 

the plain language of the statute for an award of costs and attorney fees is by 

motion.  Nevertheless, even if Amerispec had properly filed its request as a 

motion pursuant to the ALAA, Amerispec’s still has failed to state a claim.  A 

request for attorney fees and costs under the ALAA is proper if and only if the 

offending attorney’s position is legally insufficient and the position taken by 

counsel “must be susceptible to a conclusion that no reasonable and competent 

attorney would have advanced the contention that [s]he did” because otherwise a 

claim under the ALAA crosses the line between discouraging groundless lawsuits 

and chilling attorney creativity in making good-faith arguments.  Morrow v. 

Gibson, 827 So.2d 756 (Ala. 2002). 

 12. Plaintiffs and plaintiffs’ counsel have made good faith arguments as to 

why Amerispec’s release is not binding on Mr. Kubert.  First, Mr. Kubert was without the 

advice of counsel when he signed the release.  Mr. Fraley informed Mr. Kubert that he 

had no other recourse against Amerispec because the acts complained of were the result 

of negligence.  Counsel has alleged that Mr. Fraley fraudulent induced Mr. Kubert to sign 

the release because Mr. Fraley knew that the damage to the residence had been wantonly 

and knowingly concealed.  Second, counsel maintains that the law in Alabama is not 

settled in regards to lack of consideration for a release when a party makes known that 
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there is no meeting of the minds and that the bargain was not sealed by failing to sign and 

cash the check. Third, counsel for plaintiffs has made it known that Mrs. Kubert is a 

plaintiff in her own right in the present action as she is an owner of the property and her 

agent Ms. Scheer contracted with Amerispec for the home inspection.  Mrs. Kubert never 

signed the release. 

 13. Plaintiffs’ counsel as a competent attorney has made valid good faith 

arguments as to why the Kuberts’ claims against Amerispec should not be dismissed.  

    14. Furthermore, the legislature could not and did not intend to give one party 

the power under the ALAA to create an immediate conflict of interest for opposing 

counsel by allowing for a counterclaim to be brought against opposing counsel thereby 

making counsel both a party to the action and an advocate for her clients at the same 

time. 

  WHEREFORE, plaintiffs/counterclaim defendant, Keith A. Kubert, Brenda C. 

Kubert, and counterclaim defendant, counsel for plaintiffs, Elisa Smith Rives, 

respectfully request that the court dismiss Amerispec’s counterclaim for costs and 

attorney fees for failure to state a claim under Ala. R. Civ. P. Rule 12(b)(6).  

       

Respectfully submitted, 

           
       ___________________________ 

      ELISA S. RIVES LLC 
      Elisa Smith Rives 
      2208 Ringold Street, Suite 103 
      Guntersville, AL 35976 
      Telephone/FAX (256) 582-3559 

       riv-012 
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CERTIFICATE OF SERVICE 

A true and correct copy of the foregoing as been served on counsel for defendants 
and pro se defendants at addresses listed below by placing a copy of the same in the 
United States Mail on this 13th day of December, 2004. 

 
Joseph E. Stott, Esq. 
SCOTT, SULLIVAN, STREETMAN & FOX, P.C.  
2450 ValleyDale Road 
Birmingham, Alabama 35244 
 
L. Tennent Lee, III, Esq. 
WIMER & LEE, P.A., 
P.O. Box 2168 
Huntsville, Alabama 35801 
 
P. Scott Arnston, Esq. 
LANIER FORD SHAVER & PAYNE P.C. 
200 West Side Square, Suite 5000 
P.O. Box 2087 
Huntsville, Alabama 35801 
 
            
       ___________________________ 
       Elisa Smith Rives 
       Attorney for plaintiffs 
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