
IN THE CIRCUIT COURT OF MARSHALL COUNTY, ALABAMA 
GUNTERSVILLE DIVISION 

 
KEITH A. KUBERT, et. al.   ) 
   Plaintiffs,  ) 
      ) CIVIL ACTION NO. 

v.    ) 
      ) CV-04-0244 
TOBYE SCHEER, et. al.   ) 

Defendants.  ) 
      ) 

 
BRIEF IN OPPOSITION TO AMERISPEC’S MOTION TO DISMISS  

 
AND  

 
IN OPPOSITION TO DEFENDANTS, TOBYE SCHEER AND STEEL & 

ASSOCIATES’ MOTION FOR A MORE DEFINITE STATEMENT OR IN THE 
ALTERNATIVE TO DISMISS COUNTS ONE, TWO AND THREE 

 
Plaintiffs seek redress in the present action for grievances resulting from their 

purchase of defective residential property in Arab, Alabama.  The Circuit Court of 

Marshall County, Alabama has subject matter jurisdiction over the above styled action in 

that the amount in controversy exceeds ten thousand dollars and plaintiffs seek equitable 

relief.  Venue is proper pursuant to the Alabama Rules of Civil Procedure Rule 82, in that 

the real estate involved in the present action is within this division, and a substantial part 

of the events or omissions giving rise to plaintiffs’ claims arose or occurred in this 

division. 

PARTIES 

Keith A. Kubert and Brenda C. Kubert (hereinafter “Kuberts” and/or “the 

buyers”) purchased a residence in Arab, Alabama, after selling their home in 

Brownsboro, Alabama.  Defendants, Tobye Scheer and Steele & Associates- Century 21 

Realty (hereinafter “buyers’ agents”), represented the plaintiffs in both the sale of their 
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Brownsboro residence and the purchase of their replacement residence located at 980 

Huntington Circle, Arab, Alabama.   Defendants, JoAnn Smith and the Premiere Agency- 

Century 21 Realty (hereinafter “sellers’ agents”) represented the owners and sellers of the 

Arab property, Larry W. Harden and Marsha S. Harden (hereinafter “sellers” and/or 

“homeowners”).  JoAnn Smith and the Premiere Agency were also the listing agency for 

the Arab property.  Defendant, Adobe, Inc. a/k/a AmeriSpec Home Inspection Service 

(hereinafter “AmeriSpec”) was employed by the Kuberts’ agent, Ms. Tobye Scheer 

(hereinafter “Ms. Scheer”) to perform the home inspection of the Arab residence to 

access the condition of the Arab property prior to sale. 

FACTS 

In their complaint plaintiffs’ allege with great specificity and particularity the 

facts surrounding the purchase of the residence at 980 Huntington Circle in Arab, 

Alabama.   According to the complaint, plaintiffs’ exclusive agent in the sale of their 

home in Brownsboro and the purchase of the replacement residence in Arab, Alabama, 

was Ms. Scheer.  As the buyers’ agent, Ms. Scheer handled all the details involved in 

arranging to have the property inspected by a home inspection service; including 

selecting the inspection service to perform the inspection, negotiating with the inspection 

service in regards to price, and arranging for a time and place to complete the inspection.   

The Kuberts were told to meet Ms. Scheer at the residence the day of the inspection to 

sign the agreement and to pay for the service.  Shortly after the inspection began, Ms. 

Scheer left the property to attend a closing in Huntsville, Alabama.  Plaintiffs allege that 

Ms. Scheer failed to protect their interests as their agent in the purchase.  Specifically, in 

addition to leaving the property prior to the completion of the inspection, Ms. Scheer 
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allowed the sellers to be present during the walk through, which was done while the 

sellers were moving out and the carpets were being cleaned limiting their access to the 

house, and by failing to check on various factors including the lot size and room sizes 

that were material to their purchase.  Furthermore, because Ms. Scheer scheduled the 

closing on the sale of the Kuberts’ home in Brownsboro just prior to closing on the 

residence in Arab making it impossible for the Kuberts to do a final walk through of the 

property.   On March 29, 2004, according to the complaint, after finishing their packing 

and making arrangements to move from their Brownsboro residence to their new 

residence in Arab, the Kuberts viewed the property for the first time without their agent, 

Ms. Scheer, and the sellers and their agent being present.  It was at this time that the 

Kuberts first discovered considerable damage.  On March 30, 2004, the Kuberts moved 

into the Arab residence and discovered the full extent of the defects in the property.  On 

the day after closing a copy of the house plat was delivered by Ms. JoAnn Smith 

(hereinafter “Ms. Smith” and/or “sellers agent”), to the Kuberts.  Upon examining the 

plat the Kuberts discovered that the MLS listing was incorrect in that the actual lot size 

was less than the listing in that one dimension was 100 feet shorter than the listing and 

other dimensions were incorrect as well.  Also on that day or the day after, the Kuberts 

discovered that the room sizes were exaggerated in the MLS listing.  Over the next two 

weeks, the Kuberts found extensive damage that had been concealed to floors; windows; 

exterior and interior doors, walls, roof, water system, decks, hot water heaters, facets and 

other fixtures, plumbing, cabinets, carpeting, sprinkler systems doors etc.   
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ARGUMENT 

AmeriSpec 

A motion to dismiss should be properly granted only when it appears beyond 

doubt that the plaintiff(s) can prove no set of facts in support of their claims which would 

entitle them to relief.  See Alabama Agric. Mech. Univ. v. Jones, 2004 WL 1079837 (Ala. 

S. Ct., May 14, 2004) (emphasis added). AmeriSpec’s motion to dismiss is based on a 

release signed by Mr. Kubert on April 7, 2004, prior to seeking counsel.  Mr. Kubert at 

the time that he signed the release did not know the full extent of the damage to the 

property, and was ill advised Mr. Fraley regarding his rights under the AmeriSpec 

agreement.  After seeking representation, counsel advised Mr. Kubert not to cash the 

check that represented conditional consideration for the release agreement.  Plaintiffs 

have alleged negligence and/or wantonness as well as fraud, fraudulent suppression and 

misrepresentations in regards to this defendant.  Plaintiffs have several arguments in 

opposition to AmeriSpec’s motion to dismiss.   

First plaintiffs’ assert that there was a lack of consideration for the release.  

AmeriSpec’s check to Mr. Kubert was not signed nor cashed.  Accordingly, because the 

check has been tendered to the court there is insufficient consideration for the release to 

conclude that the bargain was “sealed.”  Shortly, after the Kuberts discovered that the 

property was defective they contacted AmeriSpec regarding the condition of the Arab 

residence.  Mr. Fraley, the owner of AmeriSpec Inspection Service, met with Mr. Kubert 

to discuss the situation.  On April 7, 2004, Mr. Kubert signed the release and accepted the 

check based on representations made by Mr. Fraley that his agent’s failure to recognize 

the defects was the result of mere negligence and that per their contract he was only 
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entitled to a reimbursement of the inspection fee.  Over a week passed without the 

Kuberts’ cashing the check.  On or about April 15, 2004, the Kuberts’ sought legal advice 

regarding their situation when they realized that the property was extensively damaged 

and beyond repair, and that none of the defendants were willing to make good on their 

bargains.   

The defendant, AmeriSpec, relies on two Alabama Supreme Court cases in 

support of its motion to dismiss.  The primary case cited by AmeriSpec, McGown v. 

Cobb, is a suit in equity whereby the Court held that “a payee who retains a tender of 

payment [check] without expressing any dissent or condition will be considered after a 

reasonable time to have accepted the amount as tendered, and when that status once 

occurs it cannot be altered except by mutual consent.” McGown v. Cobb, 32 So.2d 36 

(Ala. 1947); see also Penney v. Lyle, 250 Ala. 476 (1921) (emphasis added).  In 

McGown, the defendant accepted a check in consideration for an extension on a timber 

deed, but after several months the defendant still had not deposited the check. Id.  

Plaintiffs sued averring that they had been lulled into a false sense of security because the 

defendant had accepted the check and retained it, and that they therefore had made no 

further attempts at securing an extension on the timber deed.  Id.  The Court stated 

“[n]either by word or action did he [the defendant] indicate that the tender was not in 

order.”  McGowan, 32 So.2d at 38.  “When one tenders an amount as a payment, the 

intent of the payee to accept it as such must be inferred from his conduct with respect to it 

made manifest to the payor.  If it is to be held for investigation, or pending the doing of 

something else, he should notify the payor at once. If he retains it without expressing any 
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dissent or condition, it will be considered after a reasonable time to have been accepted as 

tendered.”  Id. at 39.   

Plaintiffs contend that the issue in the instant case is what constitutes a 

reasonable time to retain a check sufficient to remove doubt as to it being conditional 

consideration for the agreement and “sealing” the bargain.  In the present case, Mr. 

Kubert signed the release and accepted the check but realizing there was extensive 

damage and that the defendants were less than straight forward, he was unwilling to seal 

the bargain by cashing the check.  Instead Mr. Kubert contacted counsel.  The check was 

tendered to counsel who has kept it while attempted to negotiate with the parties to 

resolve this dispute.   

Plaintiffs have been unable to identify a case on all fours in Alabama dealing with 

the present issue.  Notwithstanding, in Johnson Motor Company v. Sims, a case dealing 

with the sale of a vehicle where the goods were purchased with a check backed by 

insufficient funds, the Alabama Court of Civil Appeals stated “the delivery of the goods 

sold [is] conditional until the cash is paid or the check is honored.”1  Johnson Motor Co. 

v. Sims, 72 So.2d 124,125 (Ala. Ct. Civ. App. 1954).  In the present case, plaintiffs assert 

that the release was conditional until the bargain was “sealed’ by receiving cash in 

consideration for the release just as long as the Kuberts did not retained the check for an 

unreasonable amount of time. Id.     

Plaintiffs have also been able to locate several cases from other jurisdictions that 

may aid the court in its decision.  In an unpublished opinion by the Supreme Court of 

Delaware, the Court explicitly dealt with the issue of whether a check that was not signed 

                                                 
1 The check in Johnson Motors was not valid consideration because there were insufficient funds available 
and the agreement failed for lack of consideration. 
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and cashed was valid consideration for a release.    In Webb v. Dickerson, the defendant, 

as here, argued that the mere acceptance of the check and the signing of the release 

created binding consideration. Webb v. Dickerson, 2002 WL 388121 (Del. Super. 2002).  

Despite defendant’s argument to the contrary, the Court found that it was an issue of fact 

“for the jury to decide in that it involve[d] genuine issues of material fact relating to 

whether the check was returned before the bargain was fully ‘sealed.’” Webb, 2002 WL 

at *7.  In other words, the Court held that it was a question of fact as to whether or not the 

check was held for an unreasonable time.  In another unpublished opinion from the 

Texas Court of Appeals, the issue centered on whether a check was sufficient 

consideration for a settlement agreement.  Khoury v. Bekins Moving & Storage Co., 2000 

WL 1073607.  The court stated, “the terms of the settlement [were accepted] by cashing 

the check rather than returning the check uncashed.” Id. at *3; see also Norris v. 

Cornwell, 1991 WL 40535 (court found, based on theory of unilateral mistake, that a 

signed release was not binding where party did not know full facts before signing release 

and the check was tendered into court uncashed).  Plaintiffs’ interpretation of these cases 

is that when the parties have not come to a meeting of the minds regarding the proper 

terms of a settlement agreement, the proper course of action is to return the check 

uncashed within a reasonable period of time.     

Furthermore, plaintiffs aver that even if the court finds that there was sufficient 

consideration and a binding release exist; the Kuberts are still not bound by the 

agreement because it was procured through fraudulent means.  In Jehle-Slauson 

Construction Company v. Hood-Rich, Architects and Consulting Engineers, the Supreme 

Court of Alabama found that a construction company’s release on all claims arising out 
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of work performed on a project was subject to rescission on the ground that it was 

fraudulently induced if the construction company could prove that the release was 

obtained through fraudulent inducement.  Jehle-Slauson Constr. Co. v. Hood-Rich, 

Archit. And Consulting Eng. 435 So.2d 716 (S. Ct. 1983).  Plaintiffs in the instant case 

have alleged fraud.  If plaintiffs can establish that the defendant, AmeriSpec, fraudulently 

induced them to sign the release by clear proof then they are entitled to rescission.  On 

the face of the complaint, plaintiffs have sufficiently pleaded a set of circumstances 

sufficient to award them damages against this defendant.  Furthermore, it is the plaintiffs’ 

contention that Mr. Fraley knew that his agent had failed to inspect the residence and 

fraudulently misrepresented the condition of the home and the nature of the parties 

agreement.  If Mr. Fraley knew that his agent conducted the inspection and fraudulently 

represented the results, and he proceeded with this knowledge to convince Mr. Kubert to 

sign the release, then the release was obtained based on Mr. Fraley’s misrepresentations 

in a fraudulent manner.   

Scheer and Steel & Associates 

Defendants, Ms. Scheer and Steele & Associates the buyers’ agents, move for 

either a more definite statement or in the alternative to dismiss counts one, two, and three, 

alleging misrepresentation, fraudulent misrepresentation, and fraudulent suppression 

respectively.  Plaintiffs’ position is that Ms. Scheer and Steele & Associates hold 

themselves out to be professionals in the field of real estate, and that they relied upon 

their experience and expertise to protect their interest in the purchase of the Arab 

property.  Ms. Scheer and Steele & Associates failed to inform the Kuberts that the 

property was defective, that the damage to the residence was extensive, that the lot size 
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was considerably less than the MLS listing that was used by the appraiser to value the 

home, that the rooms were smaller than the MLS listing, that the items identified by the 

inspection company as serviceable were in fact in need of replacement, and much more.  

It is the Kuberts’ position that they relied on the expertise of Ms. Scheer, and her 

representations in regards to the purchase of the property.  The Kuberts repeatedly ask 

questions of Ms. Scheer about her perception of the property, the condition of the 

property, its worth, and whether or not they should purchase the property, etc.   

These defendants rely on a case by the Supreme Court of Alabama, Applin v. 

Consumers Life Insurance Company of North Carolina, in support of their motion for a 

more definite statement or in the alternative to dismiss.  Applin v. Consumers Life Insur. 

Co. of North Carolina, 623 So.2d 1094 (Ala. 1993).  Applin stands for the well-known 

proposition that a party pleading fraud must under the special pleading rule of the 

Alabama Rules of Civil Procedure Rule 9(b) in that the facts of a claim of fraud must be 

pleaded with particularity.  According to Applin, “the elements of a claim of fraudulent 

misrepresentation are (1) a misrepresentation of a material fact (2) made either 

innocently, or willfully to deceive, or recklessly without knowledge, (3) which under the 

circumstances was justifiably relied upon by the plaintiff and (4) which caused injury as a 

proximate consequence.  The elements of a claim of fraudulent suppression of material 

fact are: (1) the suppression of a material fact (2) that the defendant was under a duty to 

communicate (3) because of the confidential relationship between the parties or the 

circumstances of the case and (4) which caused injury as a proximate consequences.”  Id. 

(internal cites omitted).  Whether the misrepresentations were done innocently, willfully 

or recklessly these defendants failed to disclose the condition of the residence, the error 
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in the lot size, the disparity between the listed room sizes and the actual room sizes and 

much more.  Furthermore, these defendants were under an absolute duty to do so based 

on the fact that they represented the buyers in this real estate transaction.  Their duty to 

disclose these material facts is a direct consequence of their contract with the plaintiffs to 

represent them as their exclusive agents.  Besides, these defendants hold or held 

themselves out to the public at large and to my clients as being qualified realtors with 

sufficient qualifications to identify deceptive practices.    

Defendants argue that plaintiffs have failed to plead the time, place, date, and 

facts surrounding the events that give rise to their claims for fraudulent suppression, 

fraudulent misrepresentation, and misrepresentation.  The facts surrounding the Kuberts 

claims are sufficiently pleaded with particularity.  The court in Applin pointed out the 

equally well known principle that every element constituting fraud need not be set out 

with particularity in the complaint, but rather the primary purpose of special pleading 

provision is to give the defendant fair notice of the alleged fraud.  See Applin, 623 So.2d 

at 1097.   In any case, Applin is inapposite to the instant case.  In Applin the plaintiff 

failed to plead facts sufficient to give notice because there were no conceivable set of 

facts that would give rise to an award of damages based on the face of the complaint.  

Applin dealt with an allegation of fraud in regards to a credit life policy on an automobile 

loan.  Based on the facts as given in Applin, the court found that the loan was executed 

nearly six years prior to the suit and that it had since been paid off, that there was no 

chance the party could have died seeking to recover under the credit life policy, and the 

plaintiff failed to allege that he paid a higher premium.  Thus, the court found there was 

no conceivable set of facts that could give rise to a cause of action for damages.  
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Plaintiffs rely on Patrick v. Arns, wherein the Supreme Court stated that every 

single fact involving an incident of fraud need not be stated in the complaint, but rather 

the complaint must only state sufficient facts to apprise the opposing party of the 

incidents that constitute alleged fraud.  Patrick v. Arns, 454 So.2d 1015 (S.Ct. 1984).  

Patrick dealt with the fraudulent sale of a truck by a disreputable mechanic after he 

allegedly told the owner that it was beyond repair.  The facts pleaded in Patrick were as 

follows: the date the truck broke down, a description of the truck, that the defendant 

towed the vehicle to his garage, that the defendant represented himself as a mechanic, 

that the defendant had taken the truck’s motor apart, and that the defendant had 

misrepresented the condition of the truck and cost of repairs to induce the plaintiff to sell 

the truck to him for less than it was worth, and that the defendant subsequently turned 

around and resold the truck.  In the instant case, plaintiffs have pleaded the following: 

that the Arab residence was held out to be a good purchase, that on a certain date they 

discovered that the house was defective, that the defendants misrepresented to them that 

it was a good purchase to induce them to purchase the residence, that these defendants 

profited from the Kuberts’ sale of their Brownsboro home and the purchase of the Arab 

property, and that as a result of the defendants’ misrepresentations they purchased the 

residence which cause them injury.    

CONCLUSIONS 

 A motion to dismiss is properly granted only when it appears beyond doubt that 

the plaintiffs can prove no set of facts in support of their claims which would entitle them 

to relief.  See Alabama Agric. Mech. Univ. v. Jones, 2004 WL 1079837 (Ala. S. Ct., May 

14, 2004).  In the present action, plaintiffs relied on both the AmeriSpec and Ms. Scheer 
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