
IN THE CIRCUIT COURT OF MARSHALL COUNTY, ALABAMA
 
GUNTERSVILLE DIVISION
 

KEITH A. KUBERT, et. al. 
Plaintiffs, 

v. 

TOBYE SCHEER, et. al. 
Defendants. 

)
)
)
)
)
)
)
)
 

CIVIL ACTION NO.
 

CV-04-0244
 

PLAINTIFFS' RULE 59(e) MOTION TO ALTER, AMEND OR VACATE THE
 
COURT'S JUDGMENT AS A MATTER OF LAW FOR ADOBE, INC., a/k/a
 

AMERISPEC HOME INSPECTION SERVICE
 

HEARING DEMANDED PURSUANT TO RULE 59(g) 

Plaintiffs, Brenda C. Kubert (herein "Mrs. Kubert" and/or "Brenda Kubert") and 

Keith A. Kubert (herein "Mr. Kubert" and/or "Keith Kubert"), file this Motion to Alter, 

Amend, or Vacate the Court's Judgment as a matter oflaw for Defendant Adobe, Inc. 

d/b/a Amerispec Home Inspection Service, Inc.'s (herein "Amerispec") pursuant to 

Alabama Rules of Civil Procedure Rule 59(e). 

Plaintiffs rely in full force on all evidence, legal authority and argument before 

the Court at the time summary judgment was granted, and herein incorporate all 

evidence, legal authority and argument as if it were being presented anew in support of 

Plaintiffs' Rule 59(e) Motion to Alter, Amend, or Vacate the Court's Judgment as a 

Matter of Law for Adobe, Inc., a/k/a Amerispec Home Inspection Service with the 

express intent of preserving all issues for appeal.' Specifically, Plaintiffs have. 
t 

collectively presented evidence and opposition to Amerispec's motion for sumri'i(;l.ry; 
C":; 
c 

judgment on several occasions in the following documents and at oral argumeril::, 

" 

1 Plaintiffs have presented argument in briefs, letter briefs, and oral argument in opposition to Al1lerisp€c)s 
Motion to Dismiss/First Motion for Summary Judgment and in opposition to Amerispec's Se(Qnd. Mottl»! 
for Summary Judgment dated July 18,2005, that was before the court for its consideration." Ci 

I



1. Oral Argument, August 25, 2004 (no record). 

2. Brief in Opposition to Amerispec's Motion to Dismiss and In Opposition to 
Defendants, Tobye Scheer and Steele & Associates' Motion for a More Definite 
Statement or in the Alternative to Dismiss Counts, One, Two and Three, August 
30, 2004 (herein "Pltffs' Opp Aug. 30, 2004"). 

3. Motion for Court to Order the Clerk of the Court to Hold Check in Dispute, 
August 31, 2004 (herein "Pltffs' Check Motion Aug. 31, 2004"). 

4. Plaintiffs' Motion to Continue, November 18, 2004 (herein "Pltffs' Mot. 
Cont," Nov. 18,2004"). 

5. Plaintiffs' Motion to Dismiss, December 13, 2004 (herein "Pltffs' Mot. 
Dismiss, Dec. 13, 2004"). 

6. Brief in Support of Motion to Dismiss Defendant Amerispec's Counterclaim 
Under the Alabama Litigation Accountability Act, March 3, 2005 (herein "Pltffs' 
Brief Supp. Mot. Dismiss, Mar. 3, 2005"). 

7. Motion for Judgment on the Pleadings and/or Alternatively for Summary 
Judgment, June 13, 2005 (herein "Pltffs' Motion Pleadings, June 13, 2005"). 

8. Motion to Strike Defendant's [Amerispec's] Answer, June 29, 2005 (herein 
"Pltffs' Motion to Strike June 29, 2005") 

9. Plaintiffs' Opposition to Defendant Adobe, Inc. d/b/a Amerispec Home 
Inspection Service's Motion for Summary Judgment on all Plaintiffs' Claims 
and Its Counterclaim and Motion for Fees and Costs Under the Alabama 
Litigation Accountability Act, August 24, 2005 (herein "Pltffs' Opp. Amer MSJ, 
Aug. 24, 2005") 

10. Affidavit Keith Kubert August 24, 2005 (herein "First Aff. K. Kubert"). 

11. Affidavit Brenda Kubert August 24, 2005 (herein "First Aff. B. Kubert"), 

12. Plaintiffs' Response to Defendant Adobe, Inc.'s Notice of Amendment, 
September 30, 2005 (herein "Pltffs' Resp. Def. Amend., Sept. 30, 2005"). 

13. Plaintiffs' Response to Defendant Adobe, Inc.'s Reply Brief in Support of 
Summary Judgment, September 30, 2005 (herein "Pltffs' Resp. MSJ, Sept. 30, 
2005"). 

14. Response to Defendant Adobe, Inc.'s Motion to Strike Portions of Plaintiffs' 
Opposition to Motion for Summary Judgment, September 30, 2005 (herein 
"Pltffs' Resp. Motion to Strike Sept. 30,2005"). 
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15. Plaintiffs' Additional Opposition to Defendant Adobe, Inc. d/b/a Amerispec 
Home Inspection Service Motion for Summary Judgment on all Plaintiffs' Claims 
and its Counterclaim and Motion for Fees and Costs Under the Alabama 
Litigation Accountability Act, October 26,2005 (herein "Pltffs' Add Opp SJ Oct. 
26, 2005"). 

16. Plaintiffs' Response to Defendant Adobe, Inc.'s Reply Brief in Support of 
Summary Judgment, September 30, 2005 (herein "Pltffs' Resp. to Def's Reply 
SJ Sept. 30, 2005"). 

17. Affidavit Brenda Kubert, December 12, 2005 (herein "Second Aff. B. 
Kubert"). 

18. Affidavit Keith Kubert, December 12, 2005 (herein "Second Aff. K. 
Kubert"). 

19. Oral Argument presented December 15,2005 (record requested but denied by 
court). 

20. Response to Defendants Tobye Scheer and Steele & Associates' Motion to 
Strike Plaintiffs' Second Amended Complaint, January 26, 2006 (herein "Resp. 
Scheer Mot. Strike, Jan. 26, 2006"). 

I. ORDER OF OCTOBER 5, 2006 

Although acknowledging that Defendant's motion had been briefed by all parties 

on several occasions and that all parties had been present for oral argument, the Court 

incorrectly states that it fully considered all briefs and arguments of all parties. 

Furthermore, the Court failed to follow the proper standard of review by failing to view 

the evidence in the non-moving parties' favor, failed to consider substantial evidence 

presented in opposition to summary judgment, and failed to address additional oral 

argument presented to the Court at the motion hearing of December 15, 2005 wherein the 

Court denied counsel's request for a record and heard oral argument on motions filed by 

Defendants Tobye Scheer, Steele & Associates, and Amerispec. (Exhibit A). 
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The evidence properly before the Court at the time of its ruling clearly creates a 

genuine issue of material fact for the jury regarding several aspects of the release in 

regards to both Plaintiffs, and accordingly the Court's judgment as a matter oflaw in 

favor of Defendant Amerispec is due to be reversed. 

II. LEGAL STANDARD ON MOTION FOR SUMMARY JUDGMENT 

The standard for granting a motion for summary judgment is well settled and thus 

every opinion, including the one at question here, is replete with the familiar language. 

The standard is usually stated with minor variation as follows: 

The principles of law applicable to a motion for summary judgment are 
well settled. To grant such a motion, the trial Court must determine that 
the evidence does not create a genuine issue of material fact and that the 
movant is entitled to a judgment as a matter of law. Rule 56(c)(3), Ala. R. 
Civ. P. When the movant makes a prima facie showing that those two 
conditions are satisfied, the burden shifts to the nonmovant to present 
'substantial evidence' creating a genuine issue of material fact. Bass v. 
SouthTrust Bank ofBaldwin County, 538 So.2d 794,797-98 (Ala.1989); § 
12-21-12(d)[,] Ala.Code 1975. Evidence is 'substantial' ifit is of 'such 
weight and quality that fair-minded persons in the exercise of impartial 
judgment can reasonably infer the existence of the fact sought to be 
proved.' West v. Founders Life Assur. Co. 0/Florida, 547 So.2d 870, 871 
(Ala.1989). 

Payton v. Monsanto Co., 801 So. 2d 829, 833 (Ala. 2004) citing Ex parte Alfa Mut. Gen. 

Ins. Co., 742 So.2d 182, 184 (Ala. 1999). 

Recitation of words alone, however, will not suffice. Validity of a judgment 

exists only when the Court follows the law in every respect. The Court is not free to pick 

and choose the evidence upon which it relies, but rather shall take all the evidence 

presented by the nonmoving parties as true drawing all inferences in their favor. The 

Supreme Court in Payton v. Monsanto Company, on review of a summary judgment 

decision added the following: 
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In our review of a summary judgment, we apply the same standard as the 
trial Court. Ex parte Lumpkin, 702 So.2d 462, 465 (Ala.l997). Our review 
is subject to the caveat that we must review the record in a light most 
favorable to the nonrnovant and must resolve all reasonable doubts against 
the movant. Hanners v. Balfour Guthrie, Inc., 564 So.2d 412,413 
(Ala. 1990). 

Payton v. Monsanto Co., 801 So. 2d 829,833 (Ala. 2004). 

Plaintiffs aver that the Court's Judgment of October 5, 2006, is due to be vacated, 

altered or amended because a review of the undisputed facts and the applicable law 

clearly shows that the Court failed to follow the law as directed by the well cited standard 

for summary judgment and instead took the movant's alleged facts as true and drew all 

inferences in the movant's favor. 

III. STATEMENT OF UNDISPUTED FACTS AND LAW 

1. Plaintiffs, in their amended complaint' brought claims against Defendant 

Amerispec for innocent, willful, and/or reckless misrepresentation, fraudulent 

suppression, breach of contract, negligence and/or wantonness, breach of fiduciary duty, 

and fraud. 

2. Defendant Tobye Scheer (herein "Ms. Scheer") was Plaintiffs' exclusive 

buyer's agent in the purchase of the Huntington Circle property. (Second Aff. B. Kubert 

~ 1). 

3. By and through their exclusive agent, Ms. Scheer, both Brenda Kubert and 

Keith Kubert contracted with Defendant Arnerispec for the inspection of the Huntington 

Circle property. (Amend. Compo ~ 32; Second Aff. K. Kubert ~ 1). 

2 Plaintiffs filed their Second Amended Complaint in January 2006 bringing new claims and adding parties 
based on newly discovered evidence which the Court failed to address. 
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4. Defendant Amerispec inspected the residential property located at 980 

Huntington Circle, Arab, AL 35016 (herein "Huntington Circle Property") on March 18, 

2004. (Amended Complaint "Amend. Comp." 't! 35; Pltffs' Opp. Amer MSJ, Aug. 24, 

2005 Exh. A and Exh. C; First Aff. K. Kubert 't! 22; First Aff. B. Kubert't! 22)). 

5. Plaintiffs' Requested Production of Documents and Answers to 

Interrogatories from Defendant Amerispec, however, Defendant objected to all request 

producing only the Inspection Agreement, the release, and the Standard of Practice and 

Code of Ethics of the American Society of Home Inspectors, Inc. (Pltffs' Add Opp SJ 

Oct. 26, 2005). 

6. Specifically Defendant Amerispec objected to Plaintiffs' Interrogatories 2, 

5, 13,26, requesting information regarding the person who performed the inspection and 

whether the inspection was performed according to Alabama law refusing to answer. 

(Pltffs' Add Opp SJ Oct. 26, 2005). The only information provided was the name of the 

person who performed the inspection, Todd Padgett. (Pltffs' Add Opp SJ Oct. 26,2005). 

7. Plaintiffs' filed a Motion to Compel discovery, but the Court refused to set 

Plaintiffs' motion for a hearing. 

8. Amerispec failed to answer the Amended Complaint. 

9. Plaintiffs filed a Motion for Judgment on the Pleadings addressing 

Defendant Amerispec's failure to answer. (P1tffs' Motion Pleadings, June 13,2005). 

10. On June 16,2005, Defendant Answered Plaintiffs' Amended Complaint 

including a counterclaim for breach of the confidentiality clause contained in the 
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Inspection Agreements.' See Defendant Adobe, Inc. d/b/a Amerispec Home Inspection 

Service Answer to Amendment Complaint. 

11. Plaintiffs filed a Motion to Strike Defendant's [Amerispec] Answer. 

(Pltffs' Motion to Strike June 29, 2005). 

12. On July 5, 2005, Amerispec filed Defendant's Response to Plaintiffs' 

Motion to Strike Defendant's Answer that states the following: 

1. Defendants' Answer and Amended Counterclaim 
are timely, as this case has not yet received a trial setting from the Court. 
Under Alabama law, a Defendant [Party] may freely amend pleadings at 
any point more than 42 days prior to the first trial setting, without leave of 
Court. (See Rule 15 of the Alabama Rules of Civil Procedure). 

2. Because there are no time constraints on the basis of 
a time setting, no party is prejudiced by the filing of the Answer and 
Amended Counterclaim [pleading]. 

3. Despite the Plaintiffs' contention, the information 
upon which the Counterclaim was based was not determined until the 
Plaintiff's deposition, which was only recently completed, and which was 
not transcribed until approximately ten days ago. 

4. To argue that the Plaintiffs are prejudiced by 
allowing the Defendants to assert defenses which the Plaintiffs admit in 
their own response awareness of is ridiculous and has no basis in fact or 
law. Obviously, Plaintiffs' counsel forgets that it was she who decided to 
amend her Complaint to make frivolous fraud allegations which both she 
and the Plaintiffs knew to be untrue in order to try to avoid the defenses 
asserted by the Defendants in its Motion to Dismiss. To now argue that 
the Plaintiffs are somehow prejudiced because the Defendants assert those 
defenses in an Answer and Amended Counterclaim is nothing more than 
further frivolous filings which continue to provide the basis for the 
Litigation Accountability Act Counterclaim pending against the Plaintiffs. 
As such, it is clear that the Plaintiffs' Motion to Strike is due to be denied. 

WHEREFORE, the Defendants hereby respectfully request 
that this Court enter an Order denying the Plaintiffs' Motion to Strike 
Defendant's Answer. 

3 Defendant's counterclaim as a ruse was based on the confidentiality clause that was known to be void and 
unenforceable as a matter of law. 
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13. On July 18, 2005, Defendant, Adobe, Inc. d/b/a Amerispec ("Amerispec") 

filed its motion for summary judgment in response to Plaintiffs' First Amended 

Complaint. 

14. The Court heard oral argument on Plaintiffs' Motion for Judgment on the 

Pleadings and/or Alternatively for Summary Judgment on August 25, 2005. 

15. On August 25,2005, the Court accepting Amerispec's position and 

without comment denied Plaintiffs' Motion for Judgment on the Pleadings and/or 

Alternatively for Summary Judgment and by operation of law denied Plaintiffs' Motion 

to Strike. 

16. On August 25,2005, Plaintiffs filed their opposition to Amerispec's 

motion for summary judgment. (Pltffs' Opp. Amer MSJ, Aug. 24, 2005). 

17. On October 9,2005, Plaintiff Keith Kubert contacted the State of Alabama 

Building Commission regarding the licensing status of Todd Padgett, the person 

Amerispec identified as the inspector of the Huntington Circle property in answer to 

Plaintiffs' interrogatories. Second Aff. K Kubert ~ 3. 

18. On October 11, 2005, the State of Alabama Building Commission 

responded by facsimile to Plaintiff Keith Kubert on official certified letterhead. Id. at ~ 4. 

19. According to the State of Alabama Building Commission the party 

inspecting the Huntington Circle property on behalf of Defendant Amerispec, Mr. Todd 

Padgett ("Mr. Padgett"), was not a licensed inspector in the State of Alabama on March 

18,2004. (Pltffs' Add Opp SJ Oct. 26, 2005; Second Aff. K. Kubert ~~ 2-6). 

8
 



20. Mr. Padgett was licensed with the State of Alabama as a Home Inspector 

on March 31, 2004. (Second Aff. K. Kubert ~~ 1-6 and Exh. A). Mr. Padgett was 

licensed under the business name AccuSpect Property Inspection Service. Id. 

21. Todd Padgett was not licensed until March 31, 2004, two weeks after the 

Huntington Circle property was inspected on March 18,2004. Second Aff. K. Kubert at 

~ 4. 

22. Plaintiffs alleged that Mr. Fraley fraudulently induced Mr. Kubert to sign 

the general release. (Amend. Compo ~~ 68, 69). 

23. Under the Code of Alabama § 34-14B-7 "No person shall advertise as a 

home inspector unless the person has complied with the provisions of this chapter. No 

person who is registered under one name as provided in this chapter shall engage in 

business as a home inspector under any other name unless the other name is also 

registered. All advertisements, contracts, correspondence, and other documents prepared 

by a home inspector shall indicate the home inspector's registration number, name, and 

address as registered pursuant to this chapter." 

24. Under the Code of Alabama § 34-14B-9(b) "A person who has failed to be 

licensed pursuant to this chapter shall not bring an action to enforce the provisions ofany 

contract to provide home inspections which he or she entered into in violation of this 

chapter." Ala. Code 1975 34-14B-9(b). 

25. The Inspection Agreement is unenforceable and thus void as a matter of 

law pursuant to the Section 34-14B-9(b). 
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26. On December 12,2005, the Court heard oral argument on all pending 

motion including Defendant Amerispec's Motion for Summary Judgment. Exhibit A 

attached hereto. 

27. In support of its motion for summary judgment Amerispec has relied 

extensively on several provisions of the Inspection Agreement in its arguments to the 

Court, including but not limited to the limitation of liability clause and the confidentiality 

clause in its attempts to persuade the Court that it is entitled to judgment as a matter of 

law despite Amerispec's knowledge that the contract was void. (Motion for Summary 

Judgment of Defendant Adobe, Inc. a/k/a Amerispec Home Inspection Service; Court 

Order of October 5, 2006). 

28. Plaintiffs' counsel during oral argument in the hearing of December 15, 

2005, requested a Court reporter so that a record could be made of the proceedings. The 

Court denied this request. 

29. During oral argument Plaintiffs' counsel addressed the fact that the 

inspector was unlicensed and that a fortiori the Inspection Agreement was void as a 

matter of law. 

30. On January 11,2006, Plaintiffs filed their Second Amended Complaint 

adding parties and newly discovered claims and raising the issue of the unlicensed 

inspector. Second Amended Complaint, January 11,2006. 

31. Defendants Tobye Scheer and Steele & Associates filed a Motion to Strike 

in which Defendant Amerispec joined. 

10
 



32. On January 16,2006, Defendants, JoAnn Smith and The Premiere Agency 

filed an alleged answer to the Second Amended Complaint, but their answer failed to 

address any of the new and additional claims raised against these Defendants. 

33. Plaintiffs filed their Response to Defendants Tobye Scheer and Steele & 

Associates' Motion to Strike Plaintiffs' Second Amended Complaint arguing almost 

verbatim Amerispec's argument that amendments should befreely allowed any time more 

than 42 days before the trial is first set. Resp. Scheer Mot. Strike, Jan. 26,2006. 

34. The Court in its Judgment of October 5, 2006, adopts the position as set 

out in Arnerispec's letter briefs regarding its Motion to Dismiss/Motion for Summary 

Judgment filed over two years prior to the judgment, and Amerispec's argument in 

support of its Motion for Summary filed more than a year before the judgment but before 

Plaintiffs learned that the inspector was not licensed. The judgment does not address any 

evidence presented in opposition to summary judgment including but not limited to 

Plaintiffs' Second Amended Complaint, the Second Affidavit Brenda Kubert, the Second 

Affidavit Keith Kubert, and oral argument presented December 15,2005. 

35. In order to find that Amerispec was entitled to judgment as a matter of law 

the Court had to ignore the law of agency and all of Plaintiffs' evidence, legal authority, 

and argument and rely on the void Inspection Agreement and draw all inferences in 

Arnerispec's favor. (Court's Order October 5, 2006). 

36. The Court improperly relied on the void Inspection Agreement and 

impliedly enforced its provisions even though no provisions of the contract are 

enforceable. Ala. Code § 34-14B-9(b). 
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37. If the Court had drawn all inferences in favor of the nonmovants, as it 

must, it would have concluded that neither the Inspection Agreement nor any of its 

provisions were enforceable and that Mr. Fraley, owner, operator, agent and alter ego of 

Defendant Amerispec knew this when it sought a release from Mr. Kubert. (Second Aff. 

K. Kubert ~ 6). 

38. If the Court had drawn all inferences in favor of the nonmovants, as it 

must, it would have concluded that Mr. Fraley sought the release because he knew the 

Inspection Agreement was void and its provisions were unenforceable, and that Mr. 

Kubert was laboring under the impression that the limitation of liability clause contained 

in the Inspection Agreement was valid. ((Depo. K. Kubert at p. 117-150; First Aff. K. 

Kubert ~ 52). 

39. If the Court had drawn all inferences in favor ofthe nonmovants, as it 

must, it would have concluded that Mr. Fraley was sweetening the pot in order to secure a 

release and deceiving Mr. Kubert by telling him that he (Mr. Fraley) could not understand 

how so many problems went unreported because the inspector was well qualified and an 

architect. (First Aff. K. Kubert ~ 51; Second Aff. K. Kubert ~ 6; Depo. K. Kubert at 

137, 138, 142). 

40. If the Court had drawn all inferences in favor of the nonmovants, as it 

must, the Court would have concluded that Mr. Fraley was aware at the time he induced 

Mr. Kubert to sign the release that the inspector was not licensed, the Inspection 

Agreement and its provisions were unenforceable, that Mr. Kubert thought it was valid 

entitling him only to a return of the fee, and Mr. Fraley withheld these material facts in 

his own interest to induce Keith Kubert to sign the release. 
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41. "A material fact (or the suppression thereof) is a fact that will induce 

action [or inaction] by the complaining party." Bank ofRed Bay v. King, 482 So.2d 274 

(Ala.1985). 

42. Under Code of Alabama § 6-5-102 "[s]uppression of a material fact which 

the party is under an obligation to communicate constitutes fraud. The obligation to 

communicate may arise from the confidential relations of the parties or from the 

particular circumstances of the case." Ala. Code 1975 § 6-5-102. 

43. The Alabama Supreme Court has held that the elements of a claim for 

fraudulent suppression are: "(1) the suppression of a material fact (2) that the Defendant 

was under a duty to communicate (3) because of the confidential relationship of the 

parties or the circumstances of the case and (4) which caused injury as a proximate 

consequence." Applin v. Consumers Life Ins. Co., 623 So.2d 1094 (Ala. 1993), overruled 

on other grounds, Boswell v. Liberty Nat. Life Ins. Co., 643 So.2d 580 (Ala. 1994). 

44. The materiality of a given fact is generally a question for the jury. Bank of 

Red Bay, 482 So.2d 274, 282 (Ala. 1985). 

45. Whether there exists a duty to disclose a material fact is a question of law 

for the trial judge. State Farm Fire & Cas. Co. v. Owen, 729 So.2d 834 (Ala. 1998). 

46. When there is a duty to disclose mere silence as to a material fact can be 

fraud unless the Defendant discloses it. Mason v. Chrysler Corp., 653 So.2d 951 (Ala. 

1995); Herring v. Parkman, 631 So.2d 996 (Ala. 1994); Richard Brown Auction & Real 

Estate, Inc. v. Brown, 583 So.2d 1313 (Ala. 1991); King v. National Foundation Life Ins. 

Co., 541 So.2d 502 (Ala. 1989). 
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47. The Supreme Court of Alabama has long recognized the relationship of an 

agent to his principal as a fiduciary one. See Webb v. Webb, 250 Ala. 194, 33 So.2d 909; 

Myers v. Ellison, 249 Ala. 367, 31 So.2d 353; Lauderdale v. Peace Baptist Church, 246 

Ala. 178, 19 So.2d 538; Peters Mineral Land Co. v. Hooper, 208 Ala. 324, 94 So. 606; 

Enslen v. Allen, 160 Ala. 529,49 So. 430. 

48. "An agent sustains a position oftrust toward his principal and in all 

transactions affecting the subject of his agency, the law dictates that he must act in the 

utmost good faith and must make known to his principal each and all material facts 

within his knowledge which in any way affect the transaction and subject matter of his 

agency." Myers v. Ellison, 249 Ala. 367,369; 31 So.2d 353 (Ala. 1947) citing 

Lauderdale v. Peace Baptist Church, 246 Ala. 178(9, 10), 19 So.2d 538; Dudley v. 

Colonial Lumber Co., 223 Ala. 533, 137 So. 429; 3 C.l.S., Agency, § 138a at 6. 

49. "The law sedulously regards this principle and acts of an agent which tend 

to violate this fiduciary obligation are prima facie voidable, and are considered, in law, as 

"frauds upon confidence bestowed."" Myers v. Ellison, 249 Ala. 367, 369; 31 So.2d 353 

(Ala. 1947) citing (Broughton v. Detroit Trust Co., 271 Mich. 701,261 N.W. 115; 3 

C.l.S., Agency, § 144a [2], at 22) and 3 C.J.S., Agency, § 138a at 7. 

50. "Along with the services to be rendered, an agent or employee owes his 

principal his loyalty and good faith and he may not seek his own advantage or serve his 

own ends to the detriment of his principal." James A. Head & Co. v. Rolling, 265 Ala. 

328, ; 90 So.2d 828 (Ala. 1956) citing McKinley v. Irwine, 13 Ala. 681, 703; Meinhard 

v. Salmon, 249 N.Y. 458, 164 N.E. 545, 62 A.L.R. 1; Memphis & C. R. Co. v. Woods, 88 

Ala. 630, 7 So. 108, 7 L.R.A. 605. 
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56. The contractual and agency relationship between Mrs. Kubert and 

Amerispec is a question of fact for the jury. Amerispec was presented with an offer from 

both parties through their duly authorized agent Tobye Scheer, Amerispec accepted the 

offer and gave consideration through the performance of the inspection, and the Kuberts 

in turn gave consideration by paying for the inspection with a check drawn on the 

Kuberts' joint account. (First Aff. K. Kuber ~~ 16-27; Pltffs' Resp. Exh. A; Second Aff. 

K. Kubert ~~ 1,2; First Aff. B. Kubert ~~ 15-24). 

57. The question of agency depends on whether a jury can infer that the 

parties consented to an agency relationship." 

"Agency is a consensual relationship. 'An agency relationship can arise in 
different ways: 'While the creation of an agency relationship, so far as the 
principal and agent are concerned, arises from their consent and usually as 
the result of a contract, it is not essential that any actual contract exist or 
that compensation be expected by the agent or agreed to by the parties. 
While the relationship, in its full sense, arises out of a contractual or 
gratuitous agreement between the parties, the agency and the assent of the 
parties thereto may be either express or implied....An express agency is an 
actual agency created as a result of the oral or written agreement of the 
parties, and an implied agency is also an actual agency, the existence of 
which as a fact is proved by deductions or inferences from the other facts 
and circumstances of the particular case, including the words and conduct 
of the parties." 

4 The Court states "Mr. Kubert did not discuss with the inspector that there were any other owners of the 
home or the fact that he was married." Order at p. 2. Later the Court states "[t]he plain language of the 
contract makes it clear that it is made for the benefit only of the parties thereto, and that no one who is not 
specifically named may claim beneficiary status." Order at 8. And then later the Court states "she was not 
discussed by the contracting parties, and the contract specifically states that it in (sic) entered into only for 
the benefit of the executors." Order at p. 10. The Court drawing every possible inference that can be 
drawn in Amerispec's favor relies on the language of the void Inspection Agreement to determine that Mrs. 
Kubert is a stranger to the contract for inspection, and that Amerispec did not consent to inspecting the 
property on behalf of both Mr. and Mrs. Kubert despite the fact that Mr. Kubert and Mrs. Kubert's 
authorized agent Tobye Scheer made all the arrangements and Amerispec accepted payment on behalf of 
both Mr. and. Mrs. Kubert. Drawing the proper inferences in favor of the nonmovants, Amerispec knew 
that the property was being inspected for purchase by both Mr. and Mrs. Kubert. (First Aff. B. Kubert S 
24). 
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51. It is undisputed that Amerispec was Mr. Kuberts' agent hired to inspect 

the Huntington Circle property and to protect his interest in the purchase of the property. 

52. While Amerispec disputes that Mrs. Kubert had a contract with Amerispec 

based on the void Inspection Agreement, Plaintiffs maintain that Mr. Kubert as well as 

Mrs. Kubert had an express or implied, although unwritten, contract based on the 

surrounding circumstances and facts. Ala. Code 1975 34-14B-9(b); Adams v. Republic 

Steel, Corp., 49 So.2d 214 (Ala. 1950) citing Hood v. League, 102 Ala. 228, 14 So. 572; 

Tenn. Coal Iron & R. Co. v. Butler, 187 Ala. 51, 65 So. 804; Drewry Contracting Co. v. 

Ramsey, 224 Ala. 463,140 So. 587; Richards v. Williams, 231 Ala. 450,165 So. 820,71 

C.J. 50; 56 C.J.S., Master and Servant, § 122, page 564; .u: Bradford & Co., L.L.c. v. 

Vick, 837 So.2d 271 (Ala. 2000); Berry v. Druid City Hospital Board, 333 So.2d 796, 799 

(Ala.1976)( "A contract implied in fact requires the same elements as an express contract, 

and differs only in 'the method of expressing mutual assent. "'). 

53. If the Court had drawn all inferences in favor of the nonmovants, as it 

must, it would have concluded that the inspector, Mr. Fraley, and Amerispec were fully 

aware that the inspection was being performed on behalf of both Keith and Brenda 

Kubert because the inspection was paid for by a check drawn on the Kubert's joint 

checking account. (First Aff. B. Kubert ~ 24; Pltffs' Resp. MSJ, Sept. 30, 2005). 

54. The Court cannot rely on the "plain language" of a void contract to 

determine the validity of the release as it relates to Brenda Kubert. Court's Order at p. 8; 

Ala. Code 1975 34-14B-9(b). 

55. Mrs. Kubert cannot be bound by the void Inspection Agreement as a 

matter oflaw. Ala. Code 1975 34-14B-9(b). 
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Fisher v. Comer Plantation, Inc., 772 So.2d 455, 465 (Ala. 2000); See Harold Gill 

Reuschlein & William A. Gregory, The Law of Agency and Partnership, § 12 (2d ed. 

1990) 

58. Under § 6-5-102 mere silence can constitute fraud when special 

circumstances exist such as when there is active concealment or misrepresentation." Gary 

v. Kirkland, 514 So.2d 970 citing Berkel & Co. Contractors v. Providence Hospital, 454 

So.2d 496, 505 (Ala. 1984). 

59. Plaintiffs aver that based on the active concealment of facts regarding the 

inspectors' qualifications, Mr. Fraley's misrepresentation to Mr. Kubert that he could not 

understand how the inspection went wrong because the inspector was well qualified and 

an architect, and Mr. Fraley expressing his view in writing that the failed inspection was 

the result of negligence when he knew the inspector was unlicensed created special 

circumstances in the instant case where mere silence constitutes fraud negating the 

release. 

60. Furthermore, Plaintiffs aver that the Court's ruling on Defendant 

Amerispec's motion is untimely in that Plaintiffs' timely filed a Second Amended 

Complaint on January 11, 2006, more than 42 days prior to trial joining additional parties 

and alleging additional facts concerning the fraudulent inducement of the release in 

regards to the unlicensed inspector, which Defendants Amerispec, Jacqueline L. Hinds, 

and Austin E. Hinds have failed to answer to date. 

WHEREFORE, all premises considered, Plaintiffs move this Court to Vacate the 

Judgment of October 5, 2006, or alternatively Alter or Amend the Judgment. 
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Submitted, 

Elisa Smith Rives 
ELISA S. RIvEs,LLC 
2208 Ringold Street, Ste 103 
Guntersville, AL 35976 
582-3559 

CERTIFICATE OF SERVICE 

A true and correct copy of the foregoing as been served on counsel for Defendants 
listed below by place a true and correct copy of the same in the United States Mail 
postage prepaid on the 2nd day of November, 2006. 

Joseph E. Stott, Esq. P. J. Harris, Esq. 
SCOTT, SULLIVAN, STREETMAN & Fox, P .C. BEARD & BEARD 

2450 ValleyDale Road P. O. Box 88 
Birmingham, Alabama 35244 Guntersville, AL 35976 

Nicole Schroer, Esq. Rodney Edmondson, Esq. 
WIMER & LEE, P.A., McLAUGHLIN & EDMONDSON, LLC 

P.O. Box 2168 321 Blount Avenue 
Huntsville, Alabama 35801 Guntersville, AL 36975 

P. Scott Amston, Esq. Todd McLeroy, Esq. 
LANIER FORD SHAVER & PAYNE P.C. KNIGHT GRIFFITH McKENZIE 

200 West Side Square, Suite 5000 Knight & McLeroy, L.L.P. 
P.O. Box 2087 P. O. Box 930 
Huntsville, Alabama 35801 Cullman, AL 35056 
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