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IN THE CIRCUIT COURT OF MARSHALL COUNTY, ALABAMA

GUNTERSVILLE DIVISION

KEITH A. KUBERT and )

BRENDA C. KUBERT, )

)

Plaintiffs, )

)

v. ) CIVIL ACTION NO. CV-04-0244

)

TOBYE SCHEER, )

STEELE & ASSOCIATES-CENTURY )

21 REALTY, THE PREMIER AGENCY- )

CENTURY 21 REALTY, ADOBE, INC. )

a/k/a AMERISPEC HOME INSPECTION )

SERVICES, LARRY W. HARDEN and )

MARSHA S. HARDEN, )

BRIEF IN OPPOSITION TO PLAINTIFF’S MOTION

TO ALTER, AMEND OR VACATE

COMES NOW the Defendant referred to in the Plaintiffs’ Complaint as Adobe, Inc.

a/k/a Amerispec Home Inspection Services and hereby responds to the Plaintiffs’ Motion to

Alter, Amend or Vacate.  For the reasons presented below, the Plaintiffs’ Motion is due to

be denied.

ARGUMENT

In their Motion to Alter, Amend or Vacate, the Plaintiffs take the position that this

Court failed to take into account that the inspector who performed the inspection made the

basis of this lawsuit, Todd Padgett, did not receive his license until approximately two weeks

after the inspection at issue was completed.  However, what the Plaintiffs fail to realize is

that the status of Mr. Padgett’s license is neither relevant nor material to the summary

judgment entered by this Court, as the Order does not seek to enforce contract provisions in
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  Of course, even if the status of Mr. Padgett’s license was relevant or material, it still1

should not be considered by the Court, as the information surrounding his license was offered to
the Court only by way of hearsay and is not admissible in that form.  As such, it was properly
disregarded by the Court.
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the underlying contract, but instead simply enforces the Release executed by Plaintiff Keith

Kubert after the fact.   1

The Plaintiffs apparently believe that questions involving the enforceability of

limitation provisions in the underlying contract somehow effect the enforceability of a valid,

signed release.  However, that simply is not the case.  Under Alabama law, a valid release

is a complete bar to the Plaintiffs’ claim for relief.  See, e.g, Underwood v. All State

Insurance Company, 590 So.2d 258 (Ala. 1991)(holding that “a valid release, of course, can

act as a complete bar to relief” so long as the release is not procured through fraud).  As such,

the Plaintiffs have no choice but to allege that the release in this case was somehow procured

through fraud.  

The “fraudulent inducement” issue has been a theme of the Plaintiffs’ claims against

Adobe/Amerispec since the Court originally heard oral argument on the Defendant’s Motion

to Dismiss.  However, the Plaintiffs’ continued efforts to make out such a claim are at best

frivolous, and in fact border on outright fraud on the Court.

There is absolutely no question of fact surrounding Plaintiff Keith Kubert’s decision

to settle his claims with Adobe/Amerispec, and to execute the valid, binding release.  Mr.

Kubert was questioned at length in his deposition regarding that decision.  During that

deposition questioning, Mr. Kubert unequivocally made the following admissions: 
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1. He initiated the settlement discussions; 

2. He made his own independent determination as to the amount of compensation

that he would request; 

3. With no input from Adobe/Amerispec,  he demanded that his fee for the

inspection be returned; 

4. Adobe/Amerispec agreed to refund his money with no negotiation or

discussion; 

5. Adobe/Amerispec made no legal representations to Mr. Kubert; 

6. Adobe/Amerispec made no representations with regard to the enforceability

of contract terms; 

7. The settlement was completely Mr. Kubert’s idea; and 

8. He neither believed nor relied upon anything stated by Phillip Fraley (the

representative of Adobe/Amerispec with whom he spoke) during that conversation.  

(See deposition of Keith Kubert at pages 137 through 144, provided to the Court with the

Defendant’s Motion for Summary Judgment).

To argue that Keith Kubert, an educated man, who contacts the Defendant, asks for

a settlement, admits that the settlement is requested at his own independent judgment, and

that he relied on no statements whatsoever from he Defendant in agreeing to the figure (the

figure he requested), somehow constitutes fraud in the inducement is an untenable and

frivolous argument.  As such, with regard to the enforceability of the release, there is no
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question that the Court’s Order granting the Defendant’s Motion for Summary Judgment is

in fact correct and should not be disturbed.  

The remaining arguments put forth by the Plaintiffs in their Motion to Alert, Amend

or Vacate have to do with the claims of Plaintiff Brenda Kubert.  The main thrust of the

Plaintiffs’ argument in that regard is the fact that the Court considered terminology in the

underlying contract to arrive at the conclusion that Ms. Kubert is a stranger to the Contract,

and is not a third party beneficiary.  In so doing, Plaintiffs’ counsel relies upon Alabama

Code § 34-14(b)-9(b).  However, Plaintiffs’ counsel’s reliance on that statute is grossly

misplaced, and the provisions of that statute have been misrepresented to this Court.  No

where in Alabama Code § 13-4(b)-9 is there a statement that the contract is “void” if an

unlicensed individual completes the home inspection.  Instead, the contract simply states that

“a person who has failed to be licensed pursuant to this chapter shall not bring an action to

enforce the provisions of any contract to provide home inspections which he or she entered

into in violation of this chapter.”  Id.

Todd Padgett, who performed the inspection, is not a party to this case, and, to the

undersigned’s knowledge, has brought no action to try to enforce the provisions of any

contract.  Moreover, to the extent that it was argued as potential grounds for summary

judgment that the limitation of liability and notice provisions of the contract should be

enforced, this Court did not rely upon those arguments in granting summary judgment.
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Instead, the Court relied solely on the execution of the release, not the terms of the

underlying contract.

Obviously, the provisions of the underlying contract still have some meaning in

deciding who was and was not a party to the contract regardless of the enforcement of any

provisions.  This Court merely looked at the contract to determine who was and was not a

party to the original agreement in coming to the conclusion that Mrs. Kubert was not a party

to the underlying contract.  

Further, even if Plaintiffs’ counsel were correct in her assertions that the contract

should be considered “void,” the Court still reached the correct conclusion that Mrs. Kubert

is a stranger to the contract.  That information can be determined easily without reference to

the underlying contract.  Moreover, as the Court correctly pointed out, summary judgment

on Mrs. Kubert’s claims is not dependent upon her status as a stranger, third party

beneficiary, or contracting party.  In any event, summary judgment is due to be granted not

only Mr. Kubert’s claims, but also on Mrs. Kubert’s claims as well.

With regard to the Court’s finding that Mrs. Kubert was a stranger to the contract,

there are a myriad of facts available to reach that conclusion without any reference to the

underlying contract.  Mrs. Kubert never at any time had any discussions with any employee

of Amerispec regarding the inspection.  The fact of her existence was never discussed before

the inspection took place.  She was not present for the inspection.  Thus, even if the Court

were to consider the underlying contract to be “void” and rely only on an implied oral
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agreement as suggested in the Plaintiffs’ brief, it is clear that Mrs. Kubert was not a party to

that implied oral agreement.  

Moreover, even if Mrs. Kubert were to be considered a third party beneficiary or a

contracting party, summary judgment will be still be proper.  As the Court, again, correctly

pointed out, a third party beneficiary is subject to all defenses that the alleged breaching party

may have against the contracting party.  As the release executed by Mr. Kubert is a defense

to any claim arising out of an alleged contract for inspection services, that defense is equally

applicable to Brenda Kubert, and therefore her claims cannot stand.  It is well settled in

Alabama that should one claim the benefits of a contract he or she also assumes the burdens.

Dunn Construction Company v. Sugar Beach Condominium Association, 760 F.Supp. 1479

(S.D. Ala. 1991); Michie v. Bradshaw, 149 So. 809 (Ala. 1933).  Moreover, Mrs. Kubert

cannot avoid this position by making negligence or fraud claims, as the rule is applicable not

only for breach of contract actions but also for claims of fraud and negligence.  See, e.g., Ex

Parte Warren, 718 So.2d 45 (Ala. 1988)(fraud action); and Georgia Power Company v.

Partin, 727 So.2d 2 (Ala. 1998)(negligence action).  

Finally, even if Mrs. Kubert is considered to be a party to the contract, she is still

bound by the terms of the release.  By her own admissions, she considers herself a party to

all contracts that her husband enters with regard to the house.  This would include not only

the contract for inspection services, but also the release, which is a valid binding contract.

Moreover, the plain language of the release applies to Mr. Kubert as well as Mrs. Kubert.



-7-

Regardless of the enforceability of the underlying contract, the release is enforceable and is

controlling.  That release clearly states that in consideration for the refund of the inspection

fee:

BUYERS, for themselves, their heirs, executors, representatives,

successors and assigns, and for all persons acting by, through or

under them, do hereby release, acquit and forever discharge [the

defendants] . . . of and from any and all claims, debts, liabilities,

demands, obligations, costs and expenses, actions and causes of

actions, of every kind, nature and description, known or

unknown, which BUYERS may now own or hold . . . arising out

of or in any way connected with Amerispec’s inspection of the

property, or any errors or omissions or Amerispec’s inspection

report or any deficiencies in the physical condition of the

property.  

(See Release, previously provided to the Court as an exhibit to the Defendant’s Motion for

Summary).

Throughout the document, the Releasors are referred to as “BUYERS” in the plural.

Moreover, the Release on its face states that the Release is binding not only to the BUYERS

but also to any heirs, representatives, or “all persons acting by, through, or under them.”

Thus, whether Mrs. Kubert claims to be a contracting party of a third party beneficiary, as

one of the “BUYERS” her claims have clearly been released, particularly given her

admission that her husband, Keith Kubert, had the authority to enter into this agreement on

her behalf.  
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CONCLUSION

For the reasons presented above, it is clear that the Plaintiffs’ reliance on the status

of the license of inspector Todd Padgett is nothing more than a red herring.  The Court’s

Order granting summary judgment in favor of these Defendants does not rely on the

enforceability of any provisions of the underlying contract.  Instead, it is based solely and

completely upon the fact that Keith Kubert executed a Release in exchange for a settlement

that he requested on his own, with no reliance upon the Defendant and no possible claim for

fraudulent inducement.  Further, though the Court correctly found that Mrs. Kubert is a

stranger to that inspection contract, her status is immaterial, as summary judgment is clearly

due in favor of the Defendants on Mrs. Kubert’s claims, regardless of her status.  

WHEREFORE, the Defendant respectfully requests that this Court enter an Order

denying the Plaintiffs’ Motion to Alter, Amend or Vacate.

Respectfully submitted,

s/JOSEPH E. STOTT 
ASB-4163-T71J

Attorney for Amerispec Home Inspection

Service a/k/a Adobe, Inc.

OF COUNSEL:

SCOTT, SULLIVAN, STREETMAN & FOX, P.C.
2450 Valleydale Road

Birmingham, AL 35244

(205) 967-9675
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CERTIFICATE OF SERVICE

I hereby certify that I have on December 12, 2006 served a copy of the foregoing on

the following attorneys of record via Alafile Efile:

Elisa Smith Rives, Esq. 

Elisa S. Rives, LLC

2208 Ringold Street, Suite 103

Guntersville, AL 35976

P. Scott Arnston, Esq. 

Lanier Ford Shaver & Payne, P.C.

200 West Side Square, Suite 5000

Huntsville, AL 35801

Nicole Shroer, Esq. 

L. Tennent Lee, III, Esq. 

Wilmer & Lee, P.A.

100 Washington Street, Suite 200

P.O. Box 2168

Huntsville, AL 35804

Todd McLeroy, Esq. 

Knight, Griffith, McKenzie, Knight & McElroy, LLP

P.O. Box 930 

Cullman, AL 35056-0930

Randy Beard, Esq. 

Jacqueline Hinds, Esq. 

P.J. Harris, Esq. 

Beard & Beard

P.O. Box 88

Guntersville, AL 35976

Rodney Edmondson, Esq. 

McLaughlin & Edmondson, LLC

321 Blount Avenue

Guntersville, AL 35976

 s/Joseph E. Stott                                          

OF COUNSEL
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