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STATEMENT REGARDING ORAL ARGUMENT

ard to the Plaintiffs' appeal involving this

Defendant, t e issues presented involve the straight forward

application Alabama law _ As such, oral argument should not

be necessary_
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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

1. Whether the trial court correctly determined that the

Release executed by Plaintiff Keith Kubert precludes his

claims, those being the very claims that were released.

2. Whether the trial court correctly determined that

Brenda Kubert, as a stranger to the inspection agreement, had

no basis for her claims against Defendant Adobe, Inc. d/b/a

Arnerispec Home Inspection Service, or alternatively, that if

Mrs. Kubert took the position that she was a contracting party

or third party beneficiary, her claims are likewise

extinguished by the Release executed by Mr. Kubert.
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STATEMENT OF FACTS

As the Statement of the Case and Statement of Facts is

provided by Plaintiffs/Appellants' counsel are neither

relative to nor directed at the issues presented in the

Plaintiffs' appeal with respect to Defendant/Appellee Adobe,

Inc. d/b/ a Amerispec Home Inspection Services, Inc.

(hereinafter referred to collectively as "Amerispec"), The

Defendant offers the following statement of undisputed facts.

On or about March 12, 2004 and March 13, 2004, Plaintiffs

Keith Kubert and Brenda Kubert contracted with Larry and

Marsha Harden to purchase residential property located at 980

Huntington Circle in Arab, Alabama. (C.4) . Shortly

thereafter, Plaintiff Keith Kubert entered a contract with

Adobe, Inc. by and through its agent Phillip M. Fraley for a

limited visual inspection of the property. Plaintiff Brenda

Kubert was not a party to that agreement. (C. 4·71-72). On the

same day, Mr. Kubert attended the home inspection, along with

the inspector, and the sellers of the house, Mr. and Mrs.

Harden. Plaintiff Brenda Kubert did not attend the

inspect ion. (C . 257 - 58). Moreover, Mr. Kubert admi t s that he

doubts that Mr. Fraley even knew Keith Kubert wa-s married, and

Mr. Kubert further admits that he had no conversations with
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Mr. Fraley or the inspector regarding the fact that he had a

wife. (C.274). Plaintiff Brenda Kubert has never had any

communications whatsoever with Amerispec, whether oral or in

writing. (C.511-12) .

On March 18, 2004, Defendant Amerispec provided to

Plaintiff Keith Kubert a 31 page inspection report following

the completion of the inspection of the Kuberts' home.

(C.427-58). This detailed inspection report noted numerous

deficiencies in the home, including wood deterioration, need

for sealing and caulking to prevent further deterioration,

lack of insulation in the basement, water stains at the flue

exhaust vent pipe, leaking faucets and non-functioning

stoppers in a bathtub/jacuzzi (C.431-32). Further, the report

gave detailed information with respect to each and every room.

This included numerous negative comments in addition to those

already mentioned, including a below average water heater

temperature (C.445), lack of ground fault circuit interrupters

(C. 445), improper guardrail spacing on deck and stairs

(C. 435), as well as age and serviceability of numerous

components of the home. (See generally C.433-58) .

At some point, Mr. Kubert decided that he was

dissatisfied with the inspection, and began efforts to bbtain

-3-



a refund of the money he paid for the inspection. (C.259-60) ~

The inspection agreement executed by Mr. Kubert contained

in large, all capital, and bold type the words "THIS AGREEMENT

LIMITS OUR LIABILITY - PLEASE READ IT CAREFULLY." (C.471) .

In addition, the agreement specifically stated that the

liability of the Defendant was limited to the fee paid for the

services (unless contrary to state law). (C G 472). Relying on

his own interpretation of the limiting language of the

contract, Mr. Kubert made the decision that he would simply

ask for his money back. As such, he contacted Amerispec's

Phillip Fraley, and left him a voice-mail. In addition, he

left an email for Mr. Fraley. (C.259-60).

When Mr. Fraley finally returned Mr. Kubert's calls and

emails, the two had a conversation that lasted only a few

minutes. At that point, Mr. Kubert requested a refund, and

Mr. Fraley complied. (C.261-62). Shortly, thereafter, Mr.

Kubert received his refund check, and he executed a Release on

that same date. (C.262) .

During Mr. Kubert's conversation with Mr. Fraley, in

Plaintiff Kubert' s opi.ndon , Mr. Fraley made only one statement

that Kubert believes to have been false or untrue. During the

conversation, Mr. Fraley indicated that the inspector who

-4-



informed the inspector who performed the inspection at the

Kubert home "was fully qualified to perform this task. II

(C.263). Mr. Fraley made no legal representations nor did he

make any representations as to the enforceability of the

limitation of liability clause in the contract. (C.263-64) .

Further, Mr. Kubert neither believed nor relied upon the

single allegedly untrue statement made by Mr. Fraley. He did

not believe that the inspector was qualified, nor did he act

in reliance on that statement. (C.266-68) . Moreover, Mr.

Kubert agrees that he already made up his mind that his goal

was to obtain a refund of the inspection fee before he ever

had any conversations with Mr. Fraley. (C.269-70) .

Upon receiving the refund he requested, in the amount of

$430, Keith Kubert signed a general Release on April 7, 2004.

That Release clearly states that Keith Kubert, for himself,

his heirs, his representatives, etc., does

hereby release, acquit, and forever
discharge AmeriSpec and its subsidiaries,
and affiliates, both past and present, as
well as each and all of its past and
present agents, employees, officers,
directors, stockholders, servants,
attorneys, successors and assigns,
from any and all claims, debts,
liabilities, demands, obligations, costs
and expenses, actions and causes of
actions, of every kind, nature and
description, known or unknown . . . arising

-5-



out or any way connected with AmeriSpec's
inspection of [the Kubert] home, or any
errors or omissions in AmeriSpec's
inspection report, or any deficiencies in
the physical condition of [the Kuberts'
home] .

(C.469-70) .

Despite executing a valid, enforceable Release, Plaintiff

Keith Kubert, along with his wife Brenda Kubert, a stranger to

the underlying contract, brought suit against Adobe, Inc.,

d/b/a Amerispec Home Inspection Service, Inc. making numerous

allegations arising out of the home inspection. (C.2-10) .

After numerous Motions and oral argument on multiple

occasions, Marshall County Circuit Court Judge David Evans,

Jr. granted the Motion for Summary Judgment filed on behalf of

Adobe, Inc. d/b/a Amerispec Home Inspection Services, Inc. on

October 5., 2006. (C .1039-49) . Judge Evans denied the

Plaintiffs' post judgment Motion on December 15, 2006 (C.IJ)

and this appeal resulted.

-6-



SUMMARY OF THE ARGUMENT

The Plaintiffs have absolutely no legal basis upon which

to avoid the valid Release executed by Keith Kubert upon his

settlement of all potential claims against Defendant

Amerispec. The Plaintiff first claims that the Release was

procured by fraud. However, it is undisputed that Kei th

Kubert voluntarily sought out the settlement, and made an

independent decision as to the amount he would request from

Defendant Amerispec. He admits that he neither believed nor

relied upon any statements made to him by Amerispec or its

employees, and executed the Release of his own free will.

The Plaintiff's fraudulent suppression claim is equally

unsupportable. The Plaintiff's entire fraudulent suppression

claim is based on the fact that the Plaintiffs were not

informed that Todd Padgett, the individual subcontractor

conducting the inspection, did not receive his licensing

certification until approximately two weeks after the

inspection was completed. However, the Plaintiffs have yet to

offer any admissible evidence of this fact. The

unauthenticated writings and hearsay statements of the

Plaintiff to that effect were properly disregarded by the

Court. Further, the Plaintiffs failed to offer any evidence

-7-



that the Defendant had knowledge of the inspector's alleged

licensing status. Finally, even had the Plaintiffs presented

admissible evidence of Mr. Padgett's licensing status, and

even had they been able to establish knowledge on the part of

Amerispec, there is still not the type of confidential

relationship between the parties required to make out a claim

for fraudulent suppression, as the parties were negotiating an

arm's length settlement at the time of the alleged

suppression.

The Plaintiff next argues that the Release should be

considered invalid because of a mutual mistake of fact and/or

because there was no "meeting of the minds." However, this

argument fails as well. Under Alabama law, parole evidence

cannot be evidenced introduced to demonstrate a mutual mistake

of fact that the time of the signing of the Release in order

to establish grounds to invalidate the Release. Obviously,

the position now taken by the Plaintiff would require the

introduction of parole evidence and therefore is improper.

Further, this issue was never raised at the trial court level.

The Plaintiff's argument that the Release is invalid for

lack of consideration has no legal basis. The Plaintiffs were

presented with a check for the amount of consideration

-8-



requested by the Plaintiff at the time of the execution of the

Release. Despite the Plaintiff's decision not to cash the

check, under Alabama law, the check effectively suspends the

obligation of the Defendant until such time the check

dishonored. As the check was never dishonored, the obligation

is suspended, and the consideration is valid.

Finally, all of the Plaintiff's arguments with respect to

the alleged fraud and/or fraudulent suppression in the

inducement of the execution of the Release are unsupportable

under Alabama law due the fact that the Plaintiff failed to

return the consideration at or around the time that the

alleged fraud was discovered. Under Alabama law, a party

wishing to rescind a release on the basis of fraud must return

the consideration in order to do so. Failure to return the

consideration acts as a complete bar to the Plaintiffs'

claims.

With respect to the claims of Mrs. Kubert, the Trial

Court correctly determined that Mrs. Kubert was a stranger to

the contract between her husband and Amerispec. As such, she

has no rights upon which to base a claim. However, in the

alternative, the Trial Court also correctly pointed out that

even if Mrs. Kubert is to be considered a third party

. -9-



beneficiary or a contracting party, she still has no rights

upon which to base a claim against Arnerispec, as those rights

were released. A third party beneficiary can have no greater

rights than the original contracting party. As such, Mrs.

Kubert's rights cannot exceed that of her husband. Further,

to consider Mrs. Kubert a contracting party, the Court would

necessarily have to find that Mr. Kubert had authority to

contract for his wife. Per the Plaintiff's own testimony,

that authority would necessarily have extended not only to the

inspection contract, but to the release as well.

As such, summary judgment was properly entered on all

claims made by both Keith and Brenda Kubert.
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ARGUMENT

This Motion for Summary Judgment given by the Trial Court

in this case in favor of Adobe, Inc. d/b/a Amerispec Home

Inspection Be vice, Inc. centers around a Release executed by

Plaintiff Kei h Kubert in favor of Amerispec. With regard to

that Release, the following facts are undisputed, and were

specifically sworn by Plaintiff Keith Kubert to be true.

1. PIa ntiff Keith Kubert initiated settlement

legal representations to Plaintiff5 .

Kubert;

6. made no representation with regard to the

enforceabil ty of contract terms;

7. settlement was completely Mr. Kubert's idea; and

8. M. Kubert neither relied upon anything stated by

discussions;

2. Keith Kubert made his own independent

determinatio as to the amount of compensation that he would

request;

3. With no input from Amerispec, he demanded that his

payment he inspection be reimbursed;

4. agreed to Kubert's demands with no

negotiation or discussion;

-11-



Amer i.apec representative Phillip Fraley (the individual with

whom 11e spok ) during that conversation, nor did he believe

any ations made by Fraley. (C.259-70)

I. ~laims Plaintiff Kei th Kubert

A.II of

of t.he

Amer i spec .

e claims of Keith Kubert are barred as a result

se that he executed in favor of Defendant

11 of the elements of the valid Release are met,

and t.he Plai tiff is unable to present substantial evidence

negating the validity of that Release.

J~. The Release Is Valid And Enforceable

nIt is well established in Alabama that when an

instrument i unambiguous its construction and legal effect

will be base on upon what is found within its four corners."

Austin v.

Plaintiff Kubert executed a clear and unambiguous

Release, whi h states, in pertinent part that Kei th Kubert and

his heirs an representatives do "hereby release, acquit, and

f orever dis harge AmeriSpec from any claims "

a r i s i.nq out f or related in any way to Amerispec' s inspection

of t.he Kuber horne. (C.469-70). As there is no ambiguity,

and t.he Rele clearly speaks for itself, Mr. Kubert' s claims

are bazr-ed .

-12-



Since the590 So. 2d 258 (Ala. 1991).

procured through fraud. Underwood v. AllState

For show below, all of the arguments made by

Plaintiff Kubert in his efforts to avoid the

enforceabili the Release fall short, and he cannot escape

the Release hich he executed.

1. The Release Is Not Procured By Fraud

bama law, a Release is a complete bar to relief,

B. Cannot Avoid The Enforceability Of The

unless it

Insurance

outset of this case, the Plaintiffs have taken

that Keith Kubert agreed to accept $430, the

or his inspection, to settle his claims related

tion because that it is all he thought he could

Plaintiffs have further taken the position that

somehow fraudulently convinced of this

owever, in his deposition testimony, Mr. Kubertposition.

the positio

amount paid

to the

Plaintiffs a that Keith Kubert voluntarily entered into

the Release, that he set the amount of consideration, and

not dispute the terms of the Release, they have

no choice to argue that the Release was somehow procured

by fraud. in this case, such a claim cannot be

maintained.

recover.

Mr. Kubert

...13-



admits that h made the decision to seek the $430 refund on

his own volit on without any input whatsoever from Amerispec.

He mad the based solely on his reading of the

underlying and not on any statements from the

Defendant. Without a misrepresentation, there

can be no claim of fraud. As such, the Plaintiffs' claims of

fraud in the Lnducement; must fail.

Fraley

somehow

claim of

if any statements made by Mr.

regarding the Release were

even

a misrepresentation, the Plaintiffs'

inducement still fails due to the fact that

ssions

bert neither believed nor relied upon ay

Amerispec. "It is fundamental to an action

Moreover,

during

considered t

fraud in

Plaintiff

statements

for fraud th representee must have been deceived by and

relied upon he representation as an inducement to his action

or non-actio ." Anderson v. Amberson, 905 So.2d 811 (Ala.

Civ. App. 20 5) {citing Old Southern Life Insurance Company v.

McConnell, 183, 187 (Ala. Civ. App. 1974) and Ansley

v. Bank of 21 So. 59(Ala. 1896). However, in this

case, Mr. K bert admits that he neither believed nor relied

upon any st tements made by Mr. Fraley. (C.264-268).

Specifi ally, Mr. Kubert admits that the only statement

-14-



made by Phillip Fraley that he considers to be untrue was the

fact that t e inspector was qualified to complete a home

inspection. (C.263) . However, when Mr. Fraley made that

statement, M . Kubert neither believed it nor relied upon it.

Specifically, when asked whether he believed Mr. Fraley, Mr.

Kubert state as follows:

Q. Correct. You didn't believe Mr.
Fraley when he made that statement,
did you?

A. I felt he was misrepresenting what he,
in fact, did.

Q. That's not something you found out
later down the road. This is
something that the minute Mr. Fraley
said \ this guy is qualified,' your
thinking in the back of your mind, no,
he's not. I know he I s not because
this is a bad inspection?

A. True.

Q. So you didn't rely on the statement
and take it to be true and act as if
it were true at some point?

A. It was too late at that point and
time.

(C. 267-68) .

d above, without reliance, there can be no claim

for fraudul nt inducement, and the Plaintiffs' claims must

-15-



f a i L;:'

Because it is clear that Mr. Fraley made no

representatio s about the enforceability of the underlying

limitation of liability clause, and because Mr. Kubert neither

believed nor relied upon any other statements made by Mr.

somehowin and of itself,which,

of a limitation of liability clause in thethe

Fraley, the P aintiffs have now taken the position that it was

underlying

(C.263) .I representations at any point.made no

constitutes fraud. However, Mr. Kubert admits that Mr. Fraley

Further, even if the inclusion of a limitation of

liability cl use could somehow be considered to be a legal

representati n, the Alabama Supreme Court has made it clear

that:

misrepresentation or concealment as to a
matter of law cannot constitute remedial
fr ud , because everyone is presumed to know
th law, and therefore cannot in legal
co templation be deceived by erroneous
st tements of law, and such representations
ar ordinarily regarded as mere expressions
of opinion on which the hearer has no right
to rely.

1 When a ked whether he made any changes in his life due to
the allegedl fraudulent statements made by Mr. Fraley, Mr.
Kubert respo ded "yes, and she's sitting next to me," referring
to the fact hat he hired an attorney and pursued a lawsuit. He
pointed to n action which constitutes reliance. (C.266) D

-16-



Bank of Lore to v. Bobo, 67 So.2d 77 (Ala. 1953) {citations

of a matter of law will not render an

. 1993) (holding that absent an attorney-client

misrepresent

otherwise en orceable contract unenforceable)).

omitted. Be also, Epps Aircraft v. Exxon Corp., 859 F.Supp .

533 (M.D.

relationship for some other special relationship, the

Obvious y, if a statement of legal opinion does not rise

to a level of fraud, merely including a limitation of

liability cl in a contract, as is done on a daily basis,

cannot be sidered fraud.

2. The Plaintiffs' Fraudulent Suppression Claims
Fail

Because Plaintiff Keith Kubert cannot make out a claim

for fraud in the inducement, he has now turned his arguments

to claims 0 fraudulent suppression. Specifically, Keith

Kubert claim that Amerispec fraudulently suppressed from him

sometime shortly after the inspection was

nspection, Todd Padgett, did not receive his

the "fact" that the inspector who subcontracted this

particular

license

completed. resumably, Mr. Kubert is taking the position that

had he know the status of Mr. Padgett's license, he would

have someho also made a legal determination a to whether the

underlying contract was enforceable, made a determination that

-17-



not demonstrate such a confidential relationship,

Plaintiffs offered admissible evidence that a

fact has suppressed. Finally, the Plaintiffs have

completely to offer any evidence that Defendant

Amerispec h d the requisite knowledge required to make out a

claim for f suppression.

a. No Confidential Relationship

If the Plaintiffs cannot demonstrate some sort of

this case

nor have

it was not e forceable, and would not have entered into the

Release.

However, the arguments of Mr. Kubert in this regard fall

far short 0 the legal standard for proving fraudulent

suppression. The elements of a claim of fraudulent

suppression re "(1) the suppression of a material fact; (2)

that endant was under a duty to communicate; (3)

because of t e confidential relationship of the parties or the

circumstance of the case; and (4) which caused injury as a

proximate sequence." Gewin v. TCF Asset Management Corp.,

668 So.2d at 528 (citations omitted). The Plaintiffs in

confidentia relationship which would create a duty to

disclose, a claim for fraudulent suppression goes not further.

The Alabama Supreme Court "has consistently held that were
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both parties to a transaction are knowledgeable, are capable

of protectin their own interests, and are dealing at arm's

length, no disclose particular information exists

unless the formation is actually requested. rd. (Citations

omitted) . e question of whether a duty to disclose exists

is a questio of law, not a question of fact. State Farm Fire

& Casualt v. Owen, 729 So.2d 834 (Ala. 1998).

Plaintiff Kubert and Defendant Amerispec occupy a

position in this case of customer and home inspector. That

relationship in and of itself, cannot be deemed "special" or

"confidentia" Further, there is nothing about this

particular i spector-customer relationship which gives rise to

a special or confidential duty.

It is lear in this case that Keith Kubert was a

knowledgeabl home buyer and capable of protecting his own

interests. The record is replete with descriptions of the

prior home transactions and home inspections in which he

has previou been involved. In fact, as the Plaintiffs

pointed out ·their own Brief, at page 3D, Mr. Kubert is a

Contract Spe ialist for General Dynamics Corporation. Clearly

ecialist has sufficient training and experience

in contracts (his speciality) to understand the consequences
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of his actio s. Moreover, Brenda Kubert is a former real

estate agent, and therefore obviously has extensive knowledge

of the inner orkings of real estate. (See Plaintiffs' Brief

at page 30 an C.566, 608-09). Further, Mr. Kubert's testimony

as above makes it clear that he was capable of

reading and nderstanding of both the underlying contract and

the Release executed. As such, the elements of the

special rela ionship that would require disclosure simply are

not present.

Moreover, even if the Court could conclude that a home

inspector an customer have such a "special relationship," any

alleged duty to disclose would not extend to settlement

negotiations There can be numerous circumstances where a

duty to disclose certain facts may exist based on the

relationship of the parties. However, when the relationship

changes to 0 e of an adversarial nature, any such duty would

end.

For instance, this Court has held on numerous occasions

that in certain circumstances, an insurance company and one of

its insureds have the type of confidential relationship that

could requi e the insurance company to disclose certain

information. However, in the case of Cleghorn v'. Scribner,
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597 So.2d 693 (Ala. 1992), this Court held that no duty to

disclose exis ed during settlement negotiations between the

parties. the Court held that "under the

circumstances of this case, the representative of State Farm

are under n legal obligation to inform Cleghorn of the

state's subro ation interest (assuming that they were aware of

the interest) ." Id. at 695 (citing Trio Broadcasters, Inc. v.

Ward, 595 So.2d 621 (Ala. 1986) for a general discussion of a

"particular circumstances" language found in Alabama Code § 6

5-102) .

Similarl I in the case of Henson v. Estes Healthcare

Center, Inc., 439 So.2d 74 (Ala. 1983), this Court held that

despite the act that the Plaintiff was not represented by an

attorney, th re was no duty on the part of either the employer

or the insur nce carrier to disclose legal information to the

Plaintiff.

Clearly, by the time Mr. Kubert began making demands for

repayment of fees, Kubert and Amerispec were standing in an

adversarial elationship. Under such a relationship, there

can be no du y to disclose. The parties are clearly at arm's

length at point, regardless of the status of the

relationship before the dispute arose.
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As such, as mere entrants into an arm's length contract,

Amerispec an Kubert are not in any type of confidential for

special relationship. Moreover, at the time that the alleged

"suppression" any prior relationship that may have existed had

turned into n adversarial relationship which can never give

rise to a du y to disclose. As such, the Plaintiffs' claims

for fraudule t suppression were properly disregarded by the

Trial Court.

b. No Evidence Exists Of A Suppressed Fact

In their appeal, the Plaintiffs rely on puported evidence

that Todd the inspector who subcontracted the

Kuberts' hom inspection, did not receive his license until

after the i spection was completed. However, at no point

during the roceedings below did the Plaintiffs offer any

admissible of those alleged facts 0 Further, the

Plaintiffs' ailure to do so was the basis of a Motion to

Strike the fforts to raise this issue in the Trial Court

below. (C. Though no formal Order was issued by the

Court, der granting this Defendant's Motion for Summary

Judgment mak s it clear that the Court properly disregarded

this unauthe ticated, unsworn and improper "evidence."

Specifi ally, the evidence relied upon by the Plaintiff
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consists of t 0 pieces of paper, copies of which are found in

the record a pages C. 679 and C. 680. These two pieces of

paper of what purports to be a fax from Plaintiff

Keith in which he recounts an oral conversation,

person by the name of Phyllis Thomas 0 The

other page is a letter from Ms. Thomas, unsigned, unsworn, and

unauthentica ed, indicating that Todd Padgett received a home

inspector's icense on March 31, 2004. Again, the copy of

this letter ubrnitted to the Court appears to have been faxed

on multiple it bears multiple fax telephone numbers

across the t document.

er 14, 2005, the Defendant filed a Motion to

unverified, unauthenticated correspondence was

because the information was not sworn,

transcript

gave only

deadline ha

Strike the s called evidence on several grounds. First, the

evidence was late, having been filed nearly two months after

oral argurnen on the Defendant's Motion for Summary Judgment.

Moreover, th Defendant pointed out that the Court had granted

additional evidence, limited to the deposition

Plaintiff Brenda Kubert. However, the Court

days for the filing of that evidence. That

passed as well. Finally, the Defendant pointed

out that

not
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verified, au henticated, and consisted of hearsay. (C.684-

86) .

To date, and throughout the remaining time this case was

Aldridge v.

respect to Mr. Padgett's licensing status.

Court cannot consider inadmissible evidence in

Motion for Summary Judgment.

Obviously,

Further, "he rsay statements that do not fall within exception

ruling on

pending belo , the Plaintiffs failed to offer any admissible

DaimlerChr s

519 So.2d

summary-judgment motion." Id. at 797

Inc. v. Horne Indemnit Co.

offer the evidence in a form other than

could not have considered this "evidence"

Plaintiff has failed to authenticate the

upon, has failed to offer sworn testimony,

1988)) .

to Amerispec's properly supported Summary

and has

in oppositi

hearsay,

are inadrniss ble and cannot be used as evidence to defeat a

documents re

properly

1319, 1322 (

Judgment Motion. 2

2 Of cou se, this Court has held that a Trial Court can
consider otherwise inadmissible evidence, but only if the party
against whom the evidence is offered fails to object or fails to
move to stri e the evidence. Kelly v. Panther Creek Plantation,
LLC, 934 So. d 1049 (Ala. 2006). However, Amerispec did in fact
object to th evidence and moved to strike the evidence in the
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through

I because the Plaintiffs cannot even establish

evidence the alleged facts that were

allegedly sup ressed, the Plaintiffs cannot make out a claim

for fraudule t suppression.

c. Plaintiffs Have Failed to Establish
Defendant's Knowledge Of Allegedly
Suppressed Facts

Even if the Plaintiff in this action could convince the

makes it clear that Todd Padgett, the

confidential or special relationship existed

this case had offered admissible evidence to

egedly suppressed facts, the claims of Keith

t Amerispec had knowledge of those allegedly

e inspector and a home buyer, and even if the

The

Court that

Kubert would still fail, as he failed to offer any evidence

establish

between a

Plaintiff

inspector wh performed the inspection on the Kuberts' home,

was not an e ployee of Defendant Amerispec at the time of the

inspection, but was instead employed with a company called

AccuSpect P operty Inspection Service. (C.680) 0 3 As such,

Therefore, the evidence could not have been
Trial Court and cannot be utilized now on

Trial Court
relied upon
appeal.

3 Obviou ly, the Defendant has taken the position that the
document ref renced herein is inadmissible and cannot be relied
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there would be no basis to expect that Amerispec would-have

specific know edge of the date that Mr. Padgett received his

license.

In their appeal brief, the Plaintiffs take the position

that Amerispe bears the burden of proving a lack of knowledge

of the allegedly suppressed fact. (See Plaintiffs' Brief at

page 43, specifically footnote 35). However, Plaintiffs'

counsel is c early mistaken as to the law on this issue. In

has made it clear that "an action for

lie only if the defendant actually knows the

This

suppression

fact, it is he Plaintiff who bears this burden.

fact alleged to be suppressed." McGarry v. Flournoy, 624

So.2d 1359, 1362 (citations omitted). Thus, unless the

In

Padgett's license, any claim for

v. Lamar, 846 So. 2d 334 (Ala 0 2002).

rt previously examined this very issue in the

the exact

case of

fraudulent s ppression immediately fails.

Plaintiff ca establish that Amerispec had actual knowledge of

upon by the Curt. However, the reference to this documents is
offered only n the event that the Court has already determined
the document ~o be admissible for the purposes of establishing
the date in which Mr. Padgett received his license. By referring
to this docum nt, the Defendant does not concede its
admissibility and continues to maintain that the document is not
admissible fo any purpose.
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upholding su mary judgment on a fraudulent suppression claim

the existence of certain courses offered at

846 So.2d at 348 (Ala. 2002) (internal citations

can be liable for suppression only of
act of which one has knowledge.'

Kno ledge cannot be presumed. [The
Plaintiff] had the burden of proving that
a g nuine issue of material fact exists as
to hether [the Defendant] knew that music
media courses were not being offered, that
the had a duty to inform Byrd that those

ses would not be offered during Byrd's
re as student, and that they concealed
fact from Byrd.

Alabama Stat University, this Court stated as follows:

to cases Bru hwitz v. Ezell, 757 So.2d 423 (Ala. 2000) and

dealing

Byrd v.

Dodd v. Nelda Ste henson Chevrolet Inc., 626 So.2d 1288 (Ala.

1993) omitted) .

Becaus the Plaintiff has failed at the Trial Court

below to offer any evidence whatsoever concerning alleged

knowledge on the part of Amerispec of the licensing status of

Todd Padgett, the Plaintiff has failed to meet his burden of

stantial evidence to support his fraudulent

suppression

producing

4 The Plaintiffs seem to offer as an excuse at page 39,
footnote 34 0 the Plaintiffs' Brief the Defendant's Responses to
Discovery as basis for failure to produce the required
evidence. In that footnote, the Plaintiff accuses the Trial
Court below 0 refu.sing to address the Plaintiffs' Motion to
Compel. Howe er, the Court in fact addressed the Motion orally,
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3 • Failure To Return Consideration Is Fatal To
Claim Of Fraud

Though he above arguments establish that Defendant

Amerispec is not guilty of fraud or fraudulent suppression,

the Court's 0 der granting summary judgment would be due to be

upheld even If such proof could be made. Under Alabama law,

fraud must restore the coria i dere t i.on" he

"when a cont act for release has been induced by fraud, the

party

received und r the contract within a reasonable time after

discovering he fraud where he waives his right to assert

fraud." Jehl -Slauson Construction v. Hood-Rich Architects,

435 So.2d 717, 719 (Ala. 1993) (citing Barbour v. Poncelor, 83

So. 130 (Ala. 1919); and Birmingham RYe Light & Power Company

and the Motio was denied. Moreover, the Plaintiff states in
footnote 34 t at "Amerispec failed to produce anything other than
the person's arne in response to discovery requests regarding the
qualification of the person who conducted the inspection." In
fact, the Mot 'on to Compel filed by the Plaintiffs addresses only
the Plaintiff ' desire to inspect business records to determine
the existence of an alleged relationship between Amerispec and
the Plaintiff' real estate agent. Moreover, the only
Interrogatory seeking the identity of the individual who
performed the inspection does not request any information
regarding his qualifications. See generally C. 329 - C. 357, and
see specifica ly, C. 343 at Interrogatory number 5. Because the
Defendant res onded fully and completely to all Interrogatories
and Requests ·or Production, the Motion to Compel was denied from
the bench.

5 Though
an attack on
addressed in

he Plaintiff also claims lack of consideration as
he Release, this claim is without merit and will be
ore detail in part I(b) (4) below.
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v. Jordan, 54 So. 280 (Ala. 1911). This rule has been upheld

by the Courts time and time again. Even 90 years ago, in the

case of Barbcpur v. Poncelor, supra, the Alabama Supreme Court

noted that this rule had already nbecome too deeply embedded

in our law and has been too often applied to now justify a re

examination of its soundness with a view to the announcement

of a different rule." Id. at 389. That Court went on to

state that the reason why the law is so definite and has been

applied so strictly is because nthe releasor cannot be

permitted to repudiate the release and at the same time retain

benefits, derived by him therefrom which he might restore."

Id.

The r eco'rd demonstrates that on or about August 31, 2004,

Plaintiffs' ~ounsel requested that the Court hold the check

which was presented to Plaintiff Keith Kubert in exchange for

signing the Release. At that point, it had been nearly five

months since Mr. Kubert received the check. (C. 37) . The

Court denied that Motion on February 2, 2005. (C.ID).

At no t~me prior to the filing of the lawsuit did Keith

Kubert make ~ny effort to return the check to Phillip Fraley.

As admitted by Mr. Kubert in his depositi.on, he has only at

any time had one single corrver aat.Lon with Mr. Fraley, and that
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involved the request for the refund and the execution of the

Release, not an attempt to return the check. Further, that

conversation lasted only "minutes." (C.261). To date, the

check given by Amerispec to Mr. Kubert remains in the

possession of the Kuberts and/or the Kuberts' counsel.

The Plaintiff first asserted a "fraud in the inducement"

claim orally! during oral argument on August 6, 2004. This

position was first placed in writing on January 31, 2005 in

the Plaintiffs' First Amended Complaint (C.89, 105). Thus, it

is clear that the Plaintiffs became aware of the alleged

fraud, at tihe latest, in January of 2005 (though oral

arguments place the date even earlier). Despite the fact that

nearly two arid a half years have passed since that January 31,

2005 filing,: neither the Plaintiffs nor their counsel have

made any effort to return the check to Amerispec or Phillip

Fraley. The single effort to have the Court hold the check

does not come close to the requirements of Alabama law. As

such, as a r eaul t; of the failure to return said consideration,

the Plaintiffs' "fraud in the inducement" claims cannot go

forward and tihe Trial Court's Motion for Summary Judgment must

be upheld.
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4. The Release Was Supported By Valid Consideration

Because the Plaintiffs cannot avoid the clear

implications of the Release by making the untenable fraud in

the inducement allegations described above, the Plaintiffs'

next attempt to claim that the Release was not supported by

valuable consideration. It is universally held that a

contract, in order to be valid, must be supported by

consideration. The Plaintiffs claim in this case that because

they never cashed the check given to Mr. Kubert when he signed

the Release ,the consideration was some how invalid . However,

that is simply not the law. Section 7-3-310 (b) of the

Alabama Code t entitled Effect of Instrument on Obligation for

Which Taken, states in the clearest terms possible:

[I] f a note or an uncertified check is
taken for an obligation, the obligation is
suspended to the same extent the obligation
would be discharged if an amount of money
equal to the amount of the instrument were
taken ... [i]n the case of an uncertified
check, suspension of the obligation
continues until dishonor of the check or
until it is paid or certified . [and
payment] results in discharge of the
obligation to the extent of the amount of
the:check.

Ala. Code §7~3-310(b).

In othe~ words, a check suspends the obligation,

satisfying t.he check writer's end of the bargain; the only way
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that the obligation is then unsuspended is if the check

bounces. In Spencer v. West Alabama Properties, Inc., 564 So.

2d 425 (Ala. 1990) and Kelly v. Kelly, 303 So. 2d 108 (Ala.

App. 1974), the Alabama Supreme Court and Alabama Court of

Civil Appeal a, respectively, held, consistent with Section 7

3-310, that although a check is conditional "'the acceptance

of the check operates as a suspension of the original right of

action until it is properly presented for payment and such

payment is refused.'" Spencer v. West Alabama Properties,

Inc., 564 So. 2d 425,428 (Ala. 1990) (quoting Kelly v. Kelly,

303 So. 2d 10i8 (Ala. App. 1974). Moreover, the courts in both

cases explained further that only if the check is dishonored

mayan action be maintained either on the check itself or on

the underlying obligation. Id.

In the instant case, the Defendant provided the Plaintiff

a check in accordance with the terms of the release agreement.

The Plaintifjf took the check and left. At that point,

consideration was given by the Defendant to the Plaintiff.

Several months later, the Plaintiff breached his part of the

bargain by suing the Defendant. The Plaintiff's counsel

claims that since the Plaintiff never cashed the check, there

was no consideration given to him for the release agreement,
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and thus, he did not breach the agreement. However, as the

above statut0ry and case law reveal, Plaintiff's counsel is

simply wrong on the law. The Defendant's check, unless it had

bounced, constitutes consideration and sealed the deal right

at the moment that the Plaintiff took possession of the check.

Therefore, the release agreement was a valid agreement, signed

by both the Plaintiff and the Defendant and containing an

exchange of valid consideration.

In support of their position that the consideration is

invalid, the Plaintiffs cite the cases of Hartford Accident &

Indemnity Company v. Cochran Plastering Company, Inc. 935

So.2d 462 (Ala. civ. App. 2006); and Johnson Motor Company v.

Sims, 72 So. 2,d 124 (Ala. Civ. App. 1954). Hartford v. Cochran

has absolutely nothing to do with the facts of this case.

Instead, that case involves a Plaintiff seeking additional

cons i der-at Lon after negotiating a check. Johnson Motor

Company v. stms, supra, is equally as inapplicable. In that

case, the De f'eridant; attempted to purchase a vehicle with a bad

check. When the check bounced, the Defendant took the

position that the check itself, rather than the funds behind

the check was consideration. The Court obviously disagreed,

holding that a bounced check is not valid consideration.
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Obviously, in our case, the Deferidant's check was never

presented the Bank, and would have been honored had it been

presented. The Plaintiff is apparently taking the position

that any contracting party can avoid its obligations under a

signed, written contract simply by making a unilateral

decision not to cash a check. This would fly in the face of

hundreds of years of contract law. If the Plaintiffs'

position was to be accepted, checks would become obsolete. A

party could never be certain that he had entered into a valid

contract until the check had been cashed. This would make

dealing with checks impossible, and would invalidate nearly

every release entered into in this state, as checks are the

normal and expected form of consideration when a settlement is

achieved.

In aummary , the Plaintiffs' claim that there was a lack

of consideration due to the fact that the Plaintiffs made the

unilateral dec is i.on not to cash the check which Keith Kubert

accepted is unauppor t ed both on legal and public policy basis.

As such, the Court's summary judgment must be upheld.

5. Meeting Of The Minds

The next argument offered by Plaintiffs' counsel to try

to avoid the clear terms of the Release is the position that
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there was no meeting of the minds. Specifically, in his

Brief, Kei ttl Kubert claims that a mutual mistake of fact

existed when the Release was executed. Though the Plaintiff

fails to cite exactly what mistake of fact existed, this claim

is without legal basis under any circumstances.

First, this claim was never raised by the Plaintiff at

the Trial Court level. Under Alabama law, Appellate Courts

will not consider issues raised for the first time on appeal.

See, e.g., Byrd v. Lamar, supra, 846 So.2d 334 at 341 (citing

Dailey v. Houising Authority for Birmingham District, 639 So. 2d

1343 at 1345 (Ala. 1994)). Because the "meeting of the minds"

or "mutual mistake of fact" arguments were not made below,

they cannot be made before this Court.

Moreover, even if the Plaintiffs could make these

arguments for the first time on appeal, the arguments would

still fall short. As recently pointed out in the case of

Cleghorn v. Scribner, 597 So.2d 693 (Ala. 1992), this Court

has many time reaffirmed the longstanding rule that "parole

evidence may :not be introduced to establish the existence of

a mutual mistake of fact when the release was signed as a

basis for recision of that release." Id. at 696 (citing Bolles

v. Blackstoc]t, 484 So.2d 1077 (Ala. 1986) and Miles v.
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Barrett, 134 So. 661 (Ala. 1931)).

Regardless of what mutual mistake of fact that the

Plaintiff is claiming, parole evidence would be required to

establish the alleged mistake and therefore cannot be

utilized. The Release executed by the Plaintiff is

'unambiguous in

cons LderatLon ,

Release LtaeLf .

meaning and was supported by valuable

Therefore, the Court can look only to the

As such, the Plaintiff cannot avoid the

consequences of the Release, and the Trial Court's decision to

grant summary judgment was proper.

II. Claims Clf Brenda Kubert

As has been conceded by the Plaintiffs at both the Trial

Court level and in their Appellate Brief, all of Brenda

Kubert's allegations, like her husband's, arise out of the

inspection agreement and inspection report described above.

With regard to that agreement, there are only ~hree possible

roles that Mrs. Kubert could occupy. Either she is a stranger

to the contract, a third party beneficiary to the contract, or

an actual contracting party. However, regardless of her

position, as the Trial Court correctly pointed out in granting

this Defendant's Motion for Summary Judgment, it matters not

what position Mrs. Kubert occupies. Under any of those
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circumstances, her claims fail, and summary judgment was

properly entered in Amerispec's behalf. (C.145-49).

A. Stranger To The Contract

The first possibility is that Mrs. Kubert is a stranger

to the contract between her husband and Amerispec. In such a

circumstance, she would have absolutely no standing to pursue

a claim based on the alleged shortcomings of the report

generated as a result of that contract. It is horn book law

that a stranger to a contract has no rights in such a

contract. (See, e.g., Dunning v. New England Life Insurance

Company, 890 So.2d 92 (2004) (holding that strangers to a

contract has no standing to sue on the alleged under

performance of the contract). See also, Twine v. Liberty

National Life Insurance Company, 311 So.2d 299, 305 (Ala.

1975) (for the proposition that "one not a party to, or in

privity with a contract, cannot sue for its breach") .

As such, if the Trial Court correctly concluded that Mrs.

Kubert was a stranger to the contract, it is clear that her

claims must fail. As will be shown below, there is no

evidence that Mrs. Kubert was intended by Ame r ispec as a

beneficiary to the contract. As such, the Court was correct

in its conclusion finding her a stranger, and correct in
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granting summary judgment on behalf of Amerispec with respect

to all Mrs. Kubert's claims.

B. Third Party Beneficiary

In order to claim standing in this case, Brenda Kubert

must take the position that she is a third party beneficiary

to the contract. 6

To recover under a third-party beneficiary theory, the

complainant must show: (1) that the contracting parties

intended, at the time the contract was created, to bestow a

direct benefit upon a third party; (2) that the complainant

was the intended beneficiary of the contract i and (3) that the

contract was breached." Collins Company, Inc. v. City of

Decatur, 533 So. 2d 1127, 1132 (Ala. 1988) (emphasis added);

see also Sheetz, Aiken & Aiken, Inc. v. Spann, Hall, Ritchie,

Inc., 512 So~ 2d 99, 101-02 (Ala. 1987).

First, Mrs. Kubert is clearly not a third party

beneficiary and cannot prove that she was. Both plaintiffs

agreed that they could not provide any evidence that

6 Th oug h Mrs. Kubert does not specifically refer to herself
as a third party beneficiary in her Appellate Brief, but instead
makes argumen~s based on an agency/principal relationship between
herself and Amerispec, this issue will nonetheless be addressed.
Despite her use of the term "agency" her argument centers around
the allegation that the inspection was performed on behalf of
both Mr. and Mrs. Kubert, and thus in actuality she is arguing
the position af a third party beneficiary.
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demonstrated that Amerispec intended to bestow a direct

benefit on Mrs. Kubert when entering into the agreement with

Keith Kubert~ (C.274, 518-523). Though Keith Kubert may have

intended to benefit his wife, he admits that Amerispec did not

even have reason to know of her existence. (C. 274). Under

Alabama law, it is insufficient that one single contracting

party intend a benefit in order to occupy the status of a

third party beneficiary. Instead, it is necessary that both

contracting parties have an intent to provide a benefit to the

third party. The third party beneficiary rule has always

stated in the plural "parties" when the intent of the parties

is examined. The undersigned counsel can find no case

granting third party beneficiary status where only one single

party unilaterally seeks to provide a benefit to a third

party. See, e.g. , Harris v. Phillips, 949 So.2d 916 (Ala.

Civ. App. 2006) (citing Sheetz Aiken & Aiken, Inc. v. Spann,

Hall, Ritchie, Inc., 512 So.2d 99 at 101-102 (Ala. 1987) for

the proposition that the contracting parties must intend to

bestow a berie f Lt; upon the third party in order to achieve

third party beneficiary status) .

It is further clear that Brenda Kubert is not a third

party beneficiiary simply by looking at the underlying -contract
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itself. As the Trial Court correctly noted the inspection

agreement itself prohibits reliance upon the agreement by

third parties. Specifically, the agreement states in part"

. . the services are being performed (and the report is being

prepared) fo~ your sole, confidential and exclusive benefit

and use. The report, or any portion thereof, is not intended

to benefit any person not a party to this agreement "

(C.472). Thus, the contract makes it clear that Amerispec did

not intend Mrs. Kubert or any other third party to benefit

from the report. The language of the report is important,

because "in determining third party beneficiary status, it is

permissible for the Court to look at the surrounding

circumstances as well as the agreement itself." Harris v.

Phillips, supra, at 920-21 (citing Holley v. St. Paul Fire &

Marine Insur~nce Company, 396 So.2d 75, 80 (Ala. 1981).

As it Ls clear that Mrs. Kubert was not an intended

beneficiary of the contract and therefore does not occupy

third party beneficiary status, she remains a stranger to the

contract, anQ cannot sue for its breach.? However, even if

7 AI I of Brenda Kubert's claims arise out of the alleged
under performance of the contract. Thus, regardless of the title
assigned to her various claims, her lack of standing under the
contract defeats those claims as well. See, e.g., Pittman v.
Mast Advertising Publishing, Inc., 619 So.2d 1377, 1379 (Ala.
1993) (citations omitted).
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the Trial C0urt should have somehow come to the conclusion

that Mrs. Kubert was a third party beneficiary of the

contract, her claims would still be subj ect to summary

judgment, and the summary judgment was properly granted.

As a t.hd r d party beneficiary, Brenda Kubert not only

receives the benefits of the contract, but she is also bound

by the burdens of the contract. This Court has established

that "a third-party beneficiary cannot accept the benefit of

a contract while avoiding the burdens or limitations of that

contract, and a party beneficiary is bound by the terms and

conditions of the contract that it attempts to invoke."

Georgia Power Co. v. Partin, 727 So. 2d 2 (Ala. 1998). In the

instant case, her husband, a direct party to the contract

entered into a valid, binding release that settled all claims

arising out of the contract. Because Plaintiff Keith Kubert

has agreed t.o release all claims under the contract, that

release is valid as against any claims by a third party

beneficiary, such as Brenda Kubert, as well. Where

contractual limitations exist, those limitations are equally

applicable to the alleged third party beneficiary. "It is a

well established principal of Alabama law that a contrac.t made

for the benefit of a third person may, at his election, be
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accepted and enforced by him. Georgia Power Company v.

Partin, supra. However, "if he claims the benefits [of the

contract] he also assumes the burdens." Michie v. Bradshaw,

277 Ala. 302, 149 So. 809 (1933). "The law is clear that a

third party beneficiary is bound by the terms and conditions

of the contract that she attempts to invoke. 'The beneficiary

cannot accept the benefits and avoid the burdens or

limitations of the contract.' " Dunn Construction Company v.

Sugar Beach Condominium Association, Inc., 760 F.Supp. 1479

(S.D. Ala. 1991).

Any and all limitations and defenses of a contract are

applicable, even where the third party beneficiary attempts to

avoid those limitations by making claims outside of the

cont.ract; such as negligence and fraud, as Brenda Kubert tries

to make in this case. ( See, e.g., Stamey v. Easter, 776 So.2d

85 (Ala. 2000) (holding that an arbitration requirement in a

contract was applicable to claims made by alleged third party

beneficiary)). That rule is applicable not only for breach of

contract actions, but also for fraud actions. ( See, Ex Parte

Warren, 718 So.2d 45 (Ala. 1998)), and claims for negligence

(See Georgia Power Company v. Partin, supra).

There are two contractual limitations that are applicable
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to Brenda Kubert in this case. The first is obviously the

release executed by her husband, Keith Kubert$ Just as Keith

Kubert intended for his wife to be a "beneficiary" of the

original inspection contract, he also intended that the

release be applicable to her claims as well. The release, by

its very terms, applies to any and all potential claims of

Brenda Kubert. Paragraph 3 of the general release states that

Keith Kubert not only enters the release for himself, but also

for his "heirs, executors, representatives, successors, and

assigns, and for all persons acting by, through or under them

" (C.469-70). Obviously, if Brenda Kubert is an

intended beneficiary under the original contract, she would

also be included by the terms of the release.

Further, the underlying inspection agreement contains a

limitation of liability clause which limited any and all

liability of the Defendant herein to repayment of the cost of

the inspection. That money has already been repaid, and as

such the Defendant has lived up to its end of the bargain.

Therefore, there is nothing additional for Brenda Kubert to

recover. Obviously, the limitation of liability is a one time

payment and not multiple payments to multiple alleged

beneficiaries. This Court has recently had an opportunity to
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examine the enforceability of such limitation of liability

clauses, and has found them to be enforceable $ See, Fox Alarm

Company, Inc. v. Wadsworth, 913 So.2d 1070 (Ala. 200S),and

SAIA Food Distribution v. Security Link From Ameritek 902

So.2d 46 (Ala. 2004). Further, since the parties are

generally free to contract as they desire, such causes should

be enforced. Indeed, such clauses are regularly enforced in

the Uniform Commercial Code. See §§ 7-2-718 and 7-2-719,

(Ala. Code (1975). A determination of whether or not a

limitation of liability clause is valid is a question of law

to be determined by the Trial Court based on the facts of each

case. Camelot Music v. Marks Realty and Import Company, 514

So.2d 987, 990 (Ala. 1987). The Defendant does not believe

that the Court needs to make such a decision this case, as

valid release has already been entered into" Thus, regardless

of whether the clause would have otherwise been enforceable,

the parties chose to settle their agreements previously, that

release is valid as to Mrs. Kubert just as it is to Mr. Kubert

and therefore the decision does not need to be made. However,

if for any reason the Court finds that the release is not

applicable to M.rs. Kubert, it should simply enforce the

limitation of liability agreement, which has already been
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satisfied by the Defendant. Thus, it is clear that the Court

correctly entered summary judgment with respect to Mrs 0

Kubert's claims.

C. Party To The Contract

The final position taken by Brenda Kubert is that she

should be considered a party to the underlying inspection

agreement. Though Ms. Kubert makes no efforts to explain why

she should be considered a party to the contract, she takes

issue with the Trial Court's reliance on the underlying

contract to determine her status with respect to that

corrt r-act; ."

Mrs. Kubert expressed in her deposition that Mr. Kubert

8 The Plaintiff took the position at the Trial Court level
that the inspection agreement was "void" as a result of Todd
Padgett's licensing status, despite failing to product admissible
evidence on that issue. However, even if there was admissible
evidence on that issue, the contract would not be considered
void. In actuality, however, Alabama Code § 34-14(b)-9 does not
void the underlying contract. Instead, it simply' prohibits the
unlicensed inspector from bringing an action to enforce the
provisions of the contract. The allegedly unlicensed inspector,
Todd Padgett, is not a party to this action, and has not brought
any such action to enforce the provisions of the contract, to the
knowledge of the Defendant. Furthermore, Amerispec is properly
licensed, and provided all licensing information to the
Plaintiffs. Per the statute, Amerispec's inspection
registration/license number is included on both the invoice and
the report given to the Kuberts (C.427, 429) and copies of the
license were provided in discovery_ (C.335). Finally, Keith
Kubert admitted in his deposition his awareness that his
inspection was done under the Amerispec license. (C.26.8 at line
11) .
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had authority to act on her behalf for any and all

transactions that pertained to the home. (C. 527-530).

Specifically, she indicated that she and her husband came to

an agreement during the course of their marriage that Mr.

Kubert could bind both of the Kuberts by signing any contract

or agreement pertaining to property with they owned jointly,

even if she was unaware of the contract. Id. A home

inspection certainly is a contract/transaction that pertains

to the home and therefore, based on her testimony, Mr. Kubert

was acting as Mrs. Kubert's agent, via actual authority, when

he entered into the Inspection Agreement and the Release.

However, by the same token, he was also acting with her actual

authority when he executed the release. Thus, Mrs. Kubert is

bound by the terms of that release. Put simply, the

plaintiffs cannot have it both ways. They cannot claim that

Keith Kubert's sole signature makes Brenda Kubert a party to

the Lnapect.Lon agreement, but deny that the same signature

makes her a party to the release. Either she is a party to

both agreements, or to neither. In either event, her claims

fail.

The Plaintiffs cite the case of Poarch v. Alfa Mutual

Insurance Co,., 799 So. 2d 949 (Ala. Civ. App. 2000) for the
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proposition that a husband cannot be bound by a release signed

by his wife, even though he was aware that his wife had signed

it for money in exchange for a settlement, because she had no

authority as a matter of contract law to sign on behalf of

both herself and her husband. Poarch, 799 So .. 2d at 957. This

is precisely the point in this case. In Poarch the argument

was whether or not the wife had apparent authority, but here,

the inquiry does not need to go that far. Here, Mrs. Kubert

has admitted in deposition to giving her husband authority to

act on her behalf. If Ms. Kubert's testimony on this issue is

to be given any weight, then Mr. Kubert had actual authority

and as such, was able to bind Mrs. Kubert. Additionally, a

more in-depth reading of Poarch clearly shows that the

contract at issue in that case was an insurance agreement that

listed both husband and wife as named insureds. The Alabama

Court of Civil Appeals found it relevant that since both were

listed as named insured, the insurer needed to obtain releases'

from both individuals. Poarch, 799 So. 2d at 956. In the

instant case, only Mr. Kubert is listed on the contract, which

brings the argument full circle to her role in the contract.

Therefore, regardless of how Mrs. Kubezt ' s role in the

contract is labeled, stranger, third party beneficiary, or
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party via an agent, her claims are due to be dismissed.

Thus, for the reasons presented above, it is clear that

Brenda Kubert' s claim must fail regardless of the status

assigned to her by the Trial Court. Based on the evidence

submitted, it is clear that Brenda Kubert was in fact a

contemplated by Amerispec when

stranger to

mentioned or

the contract. Her existence was never even

the relying

contract was signed. As such, she has no standing to bring

any claims in this action. However, even if she is considered

to be a third party beneficiary, her claims must still fail

for the reasons presented above. She must accept the burdens

if she chooses to seek the benefits of the contract.

Moreover, she can have no greater interest in the contract

than the original contracting parties. Finally, if she is

considered to be a party to the contract by virtue of her

mari tal agreement allowing her husband to contract on her

behalf, the marital agreement must extend to the Release as

well. Therefore, under any of the circumstances, the Trial

Court was correct in entering summary judgment.

III. Plaintiffs' Second Amended Complaint

As a last-ditch effort to avoid a properly entered

summary judgment, the Plaintiffs have taken the position on
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appeal that "because Amerispec failed to submit an answer in

regards to the second amended complaint the allegations

contained therein must be considered as true." (See

Plaintiffs' Appeal Brief at page 32). Though this argument is

both legally and factually unsupportable, the Defendant finds

itself nonetheless compelled to respond.

First, as a preliminary matter, this argument was never

made that the Trial Court level. As such, it cannot now be

made for the first time on appeal. Thus, the argument should

be disregarded by this Court in its entirety.

Moreover, the argument is in an of itself without factual

or legal basis. First, the Plaintiffs' Second Amended

Complaint was not filed until January 11, 2006. (C. 868·) 0

This is nearly a month after the second oral argument on

Amerispec's Motion for Summary Judgment had been completed.

This Court has held on numerous occasions that a Trial Court

can disregard an Amended Complaint filed after the filing of

Motions for Summary Judgment and/or after oral argument on

Motions for Summary Judgment. (See, e.g., Gulf Coast v.

Professional Real Estate, 926 So.2d 992 (Ala. 2005); Brackin

v. Trimmier Law Firm, 897 So.2d 207 (Ala. 2004) i Deputy

Sheriffs Law Enforcement Association of Mobile County v.
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Mobile County, 590 So.2d 239 (Ala. 1991); Government Street

Lumber Compamy, Inc. v. AmSouth Bank, N. A., 553 So. 2d 68 (Ala.

1989); and Puckett, Taul & Underwood, Inc. v. Schreiber Corp. ,

Inc., 551 So.2d 979 (Ala. 1989)).

Moreover, Amerispec filed a Motion to Strike that Second

Amended Complaint, raising the grounds stated above, by

joining in a Co-Defendant' s Mo.tion to Strike, and making

additional arguments of its own. (C.912-14, 937-39). In

addition to raising those issues, Defendant Amerispec also

pointed out to the Trial Court that the allegations of fraud

raised in the Second Amended Complaint were false, and had

been proven false to the Court on prior occasions. Moreover,

the pleadings contradicted the deposition testimony of the

Plaintiff himself, and was due to be stricken on that basis

alone.

Though the Court did not issue a specific ruling with

respect to the Motion to Strike, it is irrelevant whether the

Court considered the pleadings in the Second Amended

Complaint. The Court's Order granting summary judgment

clearly stated that the summary judgment was entered with

respect to all claims of all Plaintiffs in the action.

(.C.l.049) (Emphasis added) . Obviously, that would include not

-50-



only the earlier complaints, but also the Second Amended

Complaint, if it was so considered by the Court. Obviously,

if the Court intended to strike the Complaint, failure to

issue a specific ruling with respect to that Motion would be

considered at best harmless error, given the abundance of case

law allowing for the Complaint to be stricken at this stage of

the pr-oceedi.nqe .

"An appellate court can consider a fact to support or

undermine a summary judgment only to the extent that the

Record on Apgeal contains materials from the record before the

trial court evidencing that fact at the time of the submission

of the Motion for Summary Judgment." Hundley v. J.F. Spann

Timber, Ala. Sup. Ct. Case No. 1051421 (Jan. 12,

2007) (emphasis in original) (quoting Dow v. Alabama Democratic

Party, 897 So.2d 1035, 1038-39 (Ala. 2004) and Dynasty Corp.

v. Alpha Resins Corp., 577 So.2d 1278 (Ala. 1991)). Moreover,

mere allegations are insufficient to defeat a properly

supported Mot.ion for Summary Judgment. Instead, the Plaintiff

must present Affidavits or other evidence offered in a form

admissible into evidence. See, White v. Law, 454 So.2d 515,

5 19 - 2 0 (Ala . 19 8 4) .

Thus, the mere filing of an Amended Complaint making new
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yet unsupported allegations does not preclude the Trial Court

from granting summary judgment. On the contrary I until

admissible evidence is offered, mere allegations do absolutely

nothing for the Plaintiff.

Thus, from a factual standpoint, the filing of the Second

Amended Complaint added nothing to the Trial Court's inquiry

into summa.ry judgment I and for the reason presented in Parts

I and II above, the Court's summary judgment Order cannot be

disturbed.

Moreover, from a legal standpoint, the Plaintiff's

argument is also without merit. The Plaintiff takes the

position that despite filing a Motion to Strike, and despite

challenging the factual allegations of the Second Amended

Complaint, Amerispec has somehow allowed the allegations of

the Second Amended Complaint to be deemed "uncontroverted."

In truth, however I Amerispec had already denied the vast

majority of the factual allegations of the Second Amended

Complaint in answering the original Complaint and the First

Amended Complaint. The remaining new factual allegations were

disputed in the Defendant's Motion to Strike, leaving no

unchallenged factual allegations.

This Cour t; held in the case of Ex Parte U. S . Gypsum
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Company, 533 So.2d 577 (Ala. 1988) that pretrial Motions can

serve as the Defendant's answer. According to this Court:

Regardless of whether the formal 'answer'
was timely, we hold that the original pre
trial motions, particularly the motion for
judgement on the pleadings and the motion
for a summary judgment, essentially served
as the defendant's answer in this case. As
we noted in Tuscaloosa City Bd. of Educ. v.
Ame,rican/Owens, Inc., 486 So. 2d 405 (Ala.
1986), "[a] motion is considered according
to its substance, not its label
Therefore, [a] motion for judgment on the
p Leaddnqs may be treated as an answer .

" See Kuns v. Coussernent, 412 So. 2d
779 (Ala. Civ. App. 1981), affd., 412 So.
2d783 (Ala. 1982).

Ex Parte U.S .. Gypsum Co., 533 So. 2d 557, 560 (Ala. 1988) ..

The procedural facts in Ex Parte U. S . Gypsum Co. are

analogous to the procedural facts in the instant case. In Ex

Parte U.S. Gypsum Co., the defendant filed pre-trial motions

including a motion for judgment on the pleadings and a motion

for summary judgment. These motions were not "barebones,

boiler-plate responses," but rather denied liability on

several grounds. Id. Additionally, extensive discovery was

undertaken that was directed to many of the issues raised in

these motions. Id.

Not only did Amerispec answer the original Complaint and

the First Amended Complaint, it filed Summary Judgment Motions
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with respect to each and every claim held by both Brenda and

Keith Kubert, responded to new factual allegations in the

Second Amended Complaint by way of a Motion to Strike, and

filed a Litigation Accountability Act Counterclaim on the

basis that all of the claims had previously been released.

Clearly, regardless of the label attached, Amerispec has never

conceded the truth of any of the allegations that are being

attempted by the Plaintiffs in any of their Complaints. As

such, any argument that the allegations of the Second Amended

Complaint must be taken as true are unsupported both legally

and factually.

As such, the existence of the late-filed Second Amended

Complaint affords this Court no basis upon which to overturn

the Trial Court's proper summary judgment Order.
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CONCLUSION

For the reasons presented above, it is clear that the

Trial Court correctly and appropriately entered summary

judgment in favor of Adobe, Inc. d/b/a Amerispec Home

Inspection Service, Inc. with respect to all allegations made

by Plaintiffs Keith and Brenda Kubert. Keith Kubert knowingly

and voluntarily sought out a settlement with Amerispec, and

knowingly and voluntarily released any and all claims when

Amerispec agreed to his demands. The Release was not obtained

by fraud, as Keith Kubert admits plainly that Amerispec made

no efforts to induce him to sign the Release, and did not even

negotiate when Mr. Kubert' s demand was made. Further,

Amerispec made no legal representations as to the

enforceability of provisions of the underlying contract.

Further, the Release was supported by valuable consideration,

despite the Plaintiffs' unilateral decision not to cash the

check given to him by Mr. Fraley, which he accepted.

Keith Kubert' s claims for fraudulent suppression must

also fail. He has yet to offer any evidence which suggests

the type of special or confidential relationship required for

a duty to disclose under a fraudulent suppression theory. He

has failed to offer any admissible evidence as to the alleged
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fact that he claims was suppressed from him, the date upon

which the inspector, Todd Padgett, received his license, and

finally he has failed to offer any evidence whatsoever to meet

his burden of proving that Amerispec had knowledge of Mr.

Padgett's licensing status at the time of the entry into the

release agreement. Further, even if Mr. Kubert could have

proven each and everyone of the above described elements of

fraud and/or fraudulent suppression (which he cannot) he would

still be unable to make out a claim of fraudulent inducement

or fraudulent suppression, as he failed to return the

consideration which he received in exchange for entering into

the Release. For those reasons, the Release executed by Keith

Kubert is valid and enforceable, and all of his claims are

precluded. Therefore, summary judgment was properly entered

by the Trial Court.

With respect to the claims of Brenda Kubert, summary

judgment was proper as well. Regardless of whether the Court

considers Mrs. Kubert a stranger to the contract, a third

party beneficiary, or a contracting party, her claims must

fail for the reasons presented above. If she is a stranger to

the contract, which the Court appropriately found, she simply

has no rights and cannot complain about the performance of the
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contract. If she is a third party beneficiary (which is not

supported by the evidence) she must bear the burdens of the

contract, including the Release, as a third party beneficiary

cannot have any greater rights in the contract than can the

original contracting party. Finally, if she is considered a

party to the contract based on her testimony of her marital

agreement allowing her husband to enter into contracts on her

behalf, then the Court must also consider her to be a party to

the Release, as the Release involved the same overall

transaction as to the original underlying contract. As such,

the Trial Court's Order granting summary judgment with respect

to Brenda Kubert's claims must be upheld, and the judgment of

the Trial Court is due to be affirmed.
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