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STATEMENT REGARDING ORAL ARGUMENT 
 

 Oral argument is requested.  This appeal involves important issues 

concerning a buyer’s recovery against various parties for fraudulent 

practices in the sale of “used” residential property.  In a state where caveat 

emptor is the rule buyers who take every precaution to protect their own 

interests should not be precluded from recovering for a sustained loss caused 

by affirmative fraud.  The Alabama Supreme Court has not addressed 

whether the “as is” exculpatory language and standard disclaimers are a 

complete bar to recovery in cases of affirmative fraud where there is no duty 

to disclose.  Plaintiffs believe that oral argument will assist the Court in 

reaching a full and complete understanding of the legal issues presented and 

permit the parties an opportunity to address further any issues that the Court 

deems relevant. 
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STATEMENT OF JURISDICTION 

 
The circuit court of Marshall County, Alabama had original 

jurisdiction over this civil action in that a substantial part of the events or 

omissions giving rise to Plaintiffs’ claims arose or occurred in the division 

and the amount in controversy exceeded ten thousand dollars pursuant to 

Code of Alabama Section 12-11-30.   

 This Court has jurisdiction over this appeal in that significant legal 

issues affecting the state are in question and the Alabama Court of Civil 

Appeals does not have exclusive jurisdiction in that in that the amount in 

controversy exceeds $50,000, pursuant to the Code of Alabama Section 12-

3-10.   

 On October 5, 2006, the circuit court granted summary judgment as to 

all claims assert against Adobe, Inc. d/b/a Amerispec Home Inspection 

Service finding there was no genuine issue of material fact entitling the 

company to judgment as a matter of law. (C at 1039).  Plaintiffs timely filed 

a Rule 59(e) motion to alter, amend or vacate the judgment, which the court 

subsequently denied on December 15, 2006.  (C at 1098; C at 1J).  Also, on 

December 15, 2006, the court granted summary judgment as to Defendant Jo 

Ann Smith. (C at 1I).  

 xii



 On December 18, 2006, the court granted summary judgment as to all 

claims asserted against Tobye Scheer and her agency Steele & Associates 

finding there were no genuine issues of material fact entitling them to 

judgment as a matter of law and expressly finding that there was no just 

reason for delay certified its ruling as final pursuant to Rule 54(b).  (C at 

1315).  On January 8, 2007, Plaintiffs timely appealed the grant of summary 

judgment for Amerispec, Tobye Scheer, and Steele & Associates. (C at 1J).  

 On January 16, 2007, Defendant Jo Ann Smith moved the court to 

certify its ruling granting summary judgment as to all claims asserted against 

this Defendant as final pursuant to Rule 54(b), which the court granted on 

February 6, 2007 and Plaintiffs timely appealed on February 13, 2007. (C at 

1J).  
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STATEMENT OF ISSUES 
 
 Did the circuit court err in finding judgment as a matter of law in 

favor of Adobe, Inc. d/b/a Amerispec Home Inspection Service when there 

was a genuine issue of material fact as to the validity of the release obtained 

by this Defendant?   

 

 Did the circuit court err in finding judgment as a matter of law in 

favor of the buyers’ agent, Scheer and Steele & Associates, when there was 

a genuine issue of material fact as to Plaintiffs’ claims, and this Court has 

held that the standard exculpatory language in the sales contract and 

inspection addendum is not a bar to recovery in cases where there is a 

confidential relationship between the parties?   

 

 Did the circuit court err in finding judgment as a matter of law in 

favor of the listing agent, Jo Ann Smith, when there was a genuine issue of 

material fact as to Plaintiffs’ claim of fraudulent misrepresentation and/or 

suppression, and should the standard exculpatory language in the sales 

contract and inspection addendum act as a complete bar to recovery in cases 

of affirmative fraud? 

 

 xiv



STATEMENT OF THE CASE 

 This civil action involves various claims against the sellers, the listing 

agent and agency, the buyers’ agent and agency, the inspection company, 

and others for claims arising from the purchase of used residential property 

located at 980 Huntington Circle, Arab, Alabama (“Arab Property”).  (C at 

2-11, C at 89-107, C at 868-899). Plaintiffs below and Appellants here, 

Keith A. and Brenda C. Kubert (“the Kuberts”), appeal the grant of summary 

judgment for Defendants.1  (C at 1039, C at 1I, C at 1315-1316). 

Procedural History 
 

After purchasing used residential property located in Arab, Alabama 

(“Arab Property”), the Kuberts discovered considerable damage and defects 

in the subject property that no one, including their own agent, had disclosed, 

and that the description of the property in the Mutiple Listing Service 

“MLS” misrepresented the lot size and the square footage of the residence.  

(C at 2-11 ¶¶ 21-2, 26-7; C at ¶¶ 60, 65; C at ¶¶ 64-5, 69).  After the Kuberts 

made several attempts to informally resolve their problems with the various 

parties they brought suit against the sellers, the listing agent and agency, 

their agent and agency, and the inspection company for claims of innocent 

                                                 
1 The Premiere Agency-Century 21 Realty (“Premier Agency”) is not a party to this 
appeal because the court below in its order of December 15, 2006, denied summary 
judgment as to all claims asserted against this Defendant finding that material facts were 
in dispute.  (C at 1I).  
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and fraudulent misrepresentation and fraudulent suppression.  (C at 2-11).  

The Kuberts also brought additional claims against their agent and agency 

and the inspection company, for breach of contract, negligence and/or 

wantonness, and breach of fiduciary duty as a result of their negligent, 

wanton, and/or intentional concealment and/or failure to detect and/or note 

and/or properly disclose defects in the Arab Property.  (C at 2-11).  In 

response to the complaint the inspection company, Adobe, Inc. d/b/a 

AmeriSpec Home Inspection Service (“Amerispec”), filed a Rule 12(b)(6) 

motion to dismiss alleging that the Kuberts had failed to state a claim 

because Amerispec had obtained a full release signed by Mr. Kubert in 

exchange for a check from the inspection company in the amount of the 

inspection fee.  (C at 18-21).  Tobye Scheer (“Ms. Scheer”) and Steele & 

Associates-Century 21 Realty (“Steele & Associates”) (collectively “Scheer 

and Steele & Associates”), the buyers’ agent and agency, filed a motion for a 

more definite statement.  (C at 22-27).  The sellers, Larry and Marsha 

Harden (“Hardens”), filed pro se answers.  (C at 12-13).  The listing agent, 

Jo Ann Smith (“Jo Ann Smith”) and her agency, The Premiere Agency-

Century 21 Realty (“The Premiere Agency”), filed an answer by and through 

their attorney of record.  (C at 14-17). 

 2



The Kuberts filed a brief in opposition to Amerispec’s motion to 

dismiss and to Scheer and Steele & Associates’ motion for a more definite 

statement along with a motion for the court to order the clerk to hold the 

check for the inspection fee that was in dispute.  (C at 28-36; C at 37-39).  

Amerispec filed a counterclaim complaint against the Kuberts and their 

counsel under the Alabama Litigation Accountability Act (“ALAA”) 

alleging that all claims against the inspection company were frivolous 

because Amerispec had obtained a full release from Mr. Kubert.  (C at 78-

81).  The court subsequently denied Amerispec’s motion to dismiss and the 

Kuberts’ motion to hold the check in dispute, and granted Scheer and Steele 

& Associates’ motion for a more definite statement.  (C at 1D).  

In response to the court’s order, the Kuberts filed an amended 

complaint raising essentially the same claims against the same parties for 

innocent, knowing, intentional, and/or reckless misrepresentation, fraudulent 

suppression, breach of contract, negligence/wantonness, and breach of 

fiduciary duty, and adding a claim for fraud against Amerispec in regards to 

its actions in obtaining the release.  (C at 89-107).  In response to the 

Kuberts’ amended complaint Jo Ann Smith and The Premiere Agency filed a 

motion for judgment on the pleadings.2  (C at 108-110).  The buyers’ agent 

                                                 
2 The court never addressed this motion. (C at 1). 
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and agency, Scheer and Steele & Associates, answered the amended 

complaint. (C at 132-133).    

After filing pro se answers to the initial complaint the sellers of the 

Arab Property, the Hardens, at some point filed for bankruptcy protection in 

the U. S. Bankruptcy Court for the Northern District of Alabama, Southern 

Division, Birmingham, Alabama.  (C at 51).  The Kuberts moved the 

bankruptcy court to lift the stay and filed an adversarial proceeding 

challenging the sellers’ Chapter 7 petition based on the Hardens’ alleged 

fraudulent transfer of real property in anticipation of filing for bankruptcy 

protection and the filing of false statements.  The bankruptcy court refused 

to lift the stay as to the Hardens, but modified the stay allowing the instant 

proceeding in the court below to continue.3  (C at 134-5).  

When Amerispec failed to answer the complaint and the amended 

complaint within the allotted time, the Kuberts filed their motion for 

judgment on the pleadings and/or alternatively for summary judgment, 

which in turn elicited an answer from Amerispec along with an amended 

counterclaim under the ALAA.  (C at 141-147; C at 155-175).  The Kuberts 

then moved the court to strike Amerispec’s answer and amended 

                                                 
3 The Kuberts successfully prosecuted their claims against the Hardens in the adversarial 
proceeding, and the court denied the Hardens’ petition for discharge under Chapter 7 
based on its finding that the Hardens had fraudulently transferred property and filed false 
statements in anticipation of filing for bankruptcy.  
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counterclaim, which the circuit court ignored.  (C at 180-184).  The Kuberts 

and their counsel subsequently filed their own motion for sanctions under 

the ALAA alleging Amerispec’s counterclaim under the ALAA was 

frivolous and was raised only for improper purposes.  (C at 188-193).  

Amerispec then filed a motion for fees and costs under the ALAA requesting 

additional sanctions followed by a motion for summary judgment.  (C at 

194-200).  The Kuberts filed a motion to compel Amerispec to produce 

discovery, which the court failed to address.  (C at 329-357).  While 

Amerispec’s motions and the Kuberts’ motion to compel were still pending, 

Scheer and Steele & Associates moved to compel the deposition testimony 

of Ms. Kubert.  (C at 358-366).  Without the court’s intervention, Ms. 

Kubert agreed to be deposed.4  (C at 1).  Prior to Ms. Kubert’s deposition the 

Kuberts filed their opposition to Amerispec’s motion for summary 

judgment.  (C at 389-485).  The court set Amerispec’s motion for hearing on 

September 8, 2005.5  (C at 1F).  Amerispec then moved the court to strike 

portions of the Kuberts’ opposition.  (C at 486-489).  Immediately thereafter, 

Amerispec filed an amendment to its motion under the ALAA requesting 

additional fees and sanctions. (C at 496-500).  After Ms. Kubert was 
                                                 
4 The court ignored all of the Kuberts’ motions to compel, their motion for sanctions 
under the ALAA, their motion to strike, and their motion for judgment on the pleadings 
against Amerispec was summarily denied.  (C at 1). 
5 After the hearing Amerispec took the opportunity to file additional excerpts of Ms. 
Kubert’s deposition in support of its motion for summary judgment.   

 5



deposed, Amerispec filed additional excerpts from Ms. Kuberts’ deposition 

for the court’s consideration in support of its motion for summary judgment.  

(C at 501-534).  Scheer and Steele & Associates then moved for summary 

judgment.  (C at 555-648; C at 649-650).  The Kuberts filed their motion to 

continue in response.  (C at 1F).  Prior to the hearing on the pending motions 

for summary judgment being set, the Kuberts filed their supplemental 

response to Amerispec’s motion when Mr. Kubert discovered that the person 

who had conducted the inspection of the Arab Property was not a licensed 

inspector at the time of the inspection.6  (C at 1G).  The court set 

Amerispec’s and Scheer and Steele & Associates’ motions for summary 

judgment for a hearing on December 15, 2005.7  (C at 1G).  Within the ten 

day Rule 56 window, Jo Ann Smith and The Premiere Agency also moved 

for summary judgment, but because their motion was untimely filed it was 

not heard.  (C at 698-770).  In response to the outstanding motions for 

                                                 
6 On or about October 11, 2005, the State of Alabama Building Commission reported to 
Mr. Kubert that Mr. Todd Padgett, whom Amerispec identified as the person performing 
the inspection of the Arab Property, was not a licensed inspector on March 13, 2004, 
when the inspection took place. (C at 1G;C at 656-680).  It was also during this time 
frame that the Kuberts discovered that Jo Ann Smith and the Premiere Agency were the 
listing agent and agency for commercial property which was fraudulently transferred by 
the Hardens to their relatives just prior to filing for bankruptcy.  These events caused the 
Kuberts to file a second amended complaint with additional claims against the original 
defendants and joining of additional parties.  (C at 868-899).  
7 The Kuberts filed affidavits in opposition to summary judgment motions filed by Scheer 
and Steele & Associates and Amerispec wherein they testified about the facts as setout 
herein.  (C at 782-790; 793-795).  Defendants did not file affidavits in support of their 
motions for summary judgment, but instead filed only excerpts of the Kuberts’ deposition 
testimony.     
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summary judgment that had been filed the Kuberts filed their objection to 

the hearing being set, affidavits and opposition. (C at 782-790; C at 791-792; 

C at 793-795; 796-817; 818-847).  

In January 2006, the Kuberts filed their motion for joinder of claims, 

remedies, and parties, and their second amended complaint bringing an 

additional claim for failure to train against the home inspection company, 

and claims against the sellers and others for fraud, deceit and conspiracy to 

commit fraud in regards to the sellers’ transfer of real property with intent to 

defraud their judgment creditors.  (C at 868-899).  The Premiere Agency and 

Jo Ann Smith filed an answer to the second amended complaint.8  (C at 904-

911).  Scheer and Steele & Associates filed a motion to strike the second 

amended complaint in which Amerispec joined, and the Kuberts responded.9 

(C at 912-915; C at 937-940; C at 916-925).  During the next ten months the 

Kuberts filed three motions to compel the deposition of Jo Ann Smith that 

went unheard by the court.  (C at 941-957; C at 976-983; C at 1028-1035).  

Finally, on September 22, 2006, nearly a year after the first hearing on the 

various outstanding motions for summary judgment, Jo Ann Smith sat for 

deposition.  (C at 1058).  On October 5, 2006, the court issued a twelve-page 
                                                 
8 The answer filed by Jo Ann Smith and The Premiere Agency to the Kuberts’ second 
amended complaint improperly simultaneously denies and admits certain allegations in 
paragraphs 28, 32, 34, 36, 38 and fails to answer allegations contained in paragraphs 40 
through 123.  
9 The court never ruled on this motion.  (C at 1H-1L). 
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order finding there was no genuine issue of material fact and that Defendant 

Amerispec was entitled to judgment as a matter of law.10 (C at 1039-1050).  

Shortly thereafter Jo Ann Smith and The Premiere Agency moved the court 

to set their motion for summary judgment filed in December 2005 for a 

hearing.  (C at 1051-1053).  In response to the court’s order, the Kuberts 

filed a Rule 59(e) motion.  (C at 1098-1116).  The court subsequently set all 

pending motions for a hearing on December 14, 2006. (C at 1I).   The court 

in three separate orders denied the Kuberts’ Rule 59(e) motion against 

Amerispec, denied summary judgment for The Premiere Agency, and 

granted summary judgment on all claims as to Ms. Scheer, Steele & 

Associates and Jo Ann Smith.  (C at 1I; C at 1J; C at 1315-1316).  The 

Kuberts timely appealed the denial of their Rule 59(e) motion and the grant 

of summary judgment as to Amerispec, Scheer and Steele& Associates that 

had been certified as final under Rule 54(b).  (C at 1320-22; C at 1317-19).  

Jo Ann Smith then moved for Rule 54 certification, and the Kuberts 

appealed that ruling as well.  (C at 1335; C at 1351; C at 1363-1364).   

 

 

 
                                                 
10 An error in page numbers for this order was recorded. Instead of the order being found 
at 1039 and the motion at 1040-1053 it should read for the Order 1039-1050 and 1051-
1053 for the motion.  
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Statement of Facts 

A. Parties 

Appellants here and Plaintiffs below, Keith A. and Brenda C. Kubert, 

purchased used residential property located at 980 Huntington Circle, Arab, 

Alabama, the Arab Property, that is the subject of the present controversy.  

(C at 2-11, C at 89-107, C at 868-899).  Appellees here and Defendants 

below, Ms. Scheer a real estate agent and her agency Steele & Associates, 

represented the Kuberts’ interests as their exclusive buyers’ agent in regards 

to the purchase of the Arab Property and as the Kuberts’ limited consensual 

agent in the sale of their home in Brownsboro, Alabama (“the Brownsboro 

residence”).11  (C at 4 ¶ 14; C at 91 ¶¶ 12-15; C at 868-899).  Ms. Scheer, on 

behalf of the Kuberts, arranged with AmeriSpec to conduct a home 

inspection of the Arab Property prior to the Kuberts’ purchase.  (C at 4 ¶ 16; 

C at 94 ¶ ¶ 32-5; C at 874 ¶¶ 32-8).  Jo Ann Smith and her agency, The 

Premiere Agency, listed the Arab Property and represented the interests of 

the owners and sellers of the property, the Hardens, who are not parties to 

this appeal.12  (C at 4 ¶ 13; C at 92 ¶ 16; C at 871 ¶ 19). 

                                                 
11 Ms. Scheer also acted as a limited consensual dual agent in the sale of the residence 
owned by the buyers of the Kuberts’ Brownsboro residence.   
12 Defendants added by the second amendment of the complaint, Bobby W. Martin, Myra 
J. Martin, Austin E. Hinds, and Jacqueline L. Hinds who are not parties to the instant 
appeal, are transferors and transferees of commercial property allegedly fraudulently 
transferred by the Hardens. (C at 868-99). 
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In the fall of 2003, the Kuberts, anticipating retirement in a few years, 

decided to downsize and relocate to a more rural location in the greater 

Huntsville area.  (C at 2-11, C at 91 ¶ 11; C at 870 ¶ 13; C at 782 ¶ 1; C at 

793 ¶  1).13  The Kuberts had a prior business relationship with Ms. Scheer 

that began in 2000 when she assisted them in the purchase of their 

Brownsboro residence.  (C at ¶ 13; 782 ¶ 1; C at 793 ¶ 2).  Because of that 

prior business relationship and because Scheer and Steele& Associates held 

themselves out to the community as experts, the Kuberts contacted Ms. 

Scheer when they decided to downsize. Id. 

B. The Buyers’ Agent 

 It is undisputed that Scheer and Steele & Associates was the Kuberts’ 

exclusive buyers’ agent representing their interests in the purchase of the 

Arab Property.  (C at 555 ¶¶ 1-2).  According to documents presented to the 

Kuberts when they were considering the listing of their Brownsboro 

residence, Scheer and Steele & Associates represented to them that they 

were familiar with the real estate market and other professionals in the field 

and as their agent in the purchase of a new home they would assist the 

buyers in locating acceptable real estate.  (C at 647-8).  Ms. Scheer 
                                                 
13 In opposition to the various motions for summary judgment, the Kuberts filed two 
separate affidavits and excerpts from their deposition testimony wherein they testified to 
the facts as alleged in the complaint, the amended complaint, and the second amended 
complaint as stated herein.  (C at 473-478, 479-485; C at 782-790, 793-795).  Defendants 
below did not submit substantial evidence to negate the Kuberts’ allegations. (C at 1A-L).   
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presented the Kuberts with, and they acknowledged acceptance of, a Real 

Estate Brokerage Services Disclosure Statement (“Disclosure”).14 (C at 

774).   The Disclosure defines the various types of representation 

agreements parties can negotiate with real estate professionals.  Id. The 

Disclosure states “A SINGLE AGENT is a licensee who represents only one

party in a sale.  That is, a single agent represents his or her client.  The clien

may be either the seller or the buyer.  A single agent must be completely 

loyal and faithful to the client.”  Id.  The Disclosu

 

t 

re further states: 

                                                

 You should choose which type of service you want from 
a licensee, and sign a brokerage service agreement.  If you do 
not sign an agreement, by law the licensee working with you is 
a transaction broker.   The licensee’s broker is required by 
law to have on file an office policy describing the company’s 
brokerage services.  You should feel free to ask any questions 
you have.   
 The Alabama Real Estate Commission requires the real 
estate licensee to sign, date, and provide you a copy of this 
form.  Your signature is not required by law or rule, but would 
be appreciated.   
 

Id.  
 Ms. Scheer also presented the Kuberts with a Century 21- Real Estate 

for Your World- Century 21 BUYER SERVICE PLEDGE (“The Pledge”).  

(C at 789).  The Pledge states: 

To fulfill this commitment, we agree to provide you with the 
following services: 

 
14 The Kuberts acknowledged acceptance of another Disclosure by their signature that 
was presented to them in March 2004 just prior to purchasing the Arab Property.  (C at 
790). 
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1.  Dedicate myself to making the process of buying your next      
home as easy and as successful as possible. 
2.  Respect you, your needs and be honest and forthright. 
3.  Hold your best interest in the highest regard throughout the 
process. 
4.  Value and respect your time, being as efficient and effective 
as possible. 
5.  Understand your needs and respond quickly. 
6.  Consult with you to determine your particular real estate 
wants and needs. 
7.  Use my base of experience, knowledge, tools and the most 
up-to-date training to best service you.  
8.  Explain each step of the process and act as a guide to help 
you make most informed decisions. 
9.  Disclose material facts known about the property and 
respond to questions concerning the property.  
10.  Help determine your purchasing power, while explaining 
alternative methods of purchasing and/or financing. 
11.  Provide an action plan for locating the right property, at the 
right price and terms, in an acceptable time frame.   
12.  To the best of my ability, continuously show you new 
properties that fit your needs. 
13.  Provide a Customized Home Search Plan for locating the 
right property for you, only showing you properties that will 
best meet your needs and in accordance with Fair Housing 
regulations and ethical real estate practices. 
14.  Use the most comprehensive database of listings in the 
area, to help you find the home that best meets your needs, 
whether that be the Multiple Listing Service and/or other 
methods. 
15.  Provide the resources of Century 21.com that offers 
thousands of listings, allowing you to easily review homes that 
are right for you, access in-depth information on 
neighborhoods, and additional information. 
16.  Use my knowledge and expertise to promote the most 
valuable purchase on your behalf.  I will assist you in 
evaluating the market value of properties that are of interest to 
you and help you obtain the most advantageous price and terms.  
17.  Provide access to financing that meets your needs, at the 
lowest possible rates available to you.  
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18.  Advise and assist you in completing your purchase 
agreement, and present your offer with integrity in a light most 
favorable to your needs. 
19.  Upon acceptance of an offer by you, pre-settlement 
(escrow) activities throughout the closing process will be 
monitored as permitted by law or local practice. 
20.  Offer to provide you with information regarding other 
professionals (e.g. attorneys, accountants, inspectors, 
contractors) that may assist you during and after your move. 
21.  Utilize the CENTURY 21 System of thousands of offices 
to provide you with the name of an office in the area of your 
new home, to assist you further.  

 
(C at 789). 
 
The Pledge also states “NOTICE: As a prospective purchaser of real estate, 

you should be aware that cooperating (“selling”) brokers and sales associates 

can work for you as your agent, in which case they represent you and owe 

you the fiduciary duties of loyalty, confidentiality, disclosure, diligence and 

care; or with you as a subagent (unless prohibited by law) of the listing 

broker, in which case they represent the seller, and the fiduciary duties are 

owed to the seller; or with you as facilitators (as permitted by law) 

representing neither party to the transaction; or in such other brokerage 

relationship as may be permitted by law.  In any case, as real estate 

licensees, we are at all times obligated to treat you honestly and fairly, and 

in most states (and provinces), inform you of our particular representation 

status.  In the event we do not represent (work for) you in the transaction, 

should you feel it necessary or desirable, you can obtain representation from 
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a lawyer or another real estate broker or both.” (emphasis in original).  (C at 

789). 

 The Kuberts testified that Ms. Scheer then presented them with a 

single page type written agreement that identified her and Steele & 

Associates as their exclusive buyers’ agent in the purchase of a new home.  

(C at 473 ¶ 3, 479 ¶ 3).  This single page agency agreement was never 

produced despite the Kuberts’ motion to compel. (C at 52-57).  The Kuberts 

agreed to Ms. Scheer and her agency acting as their exclusive buyers’ agent 

in the purchase of a replacement home and as a limited consensual dual 

agent representing their interest and the buyers’ interest in the sale of their 

Brownsboro residence in exchange for a one percent reduction in the 

commission charged by Ms. Scheer and her agency for listing and selling 

their Brownsboro residence.15  (C at 91 ¶ 13; C at 871¶ 16).   

 The Kuberts were asked to sign another agency agreement, a form 

agreement called The Single Agency Buyers Representation, in March 2004 

just prior to making an offer on a residence located in Decatur, Alabama 

(“Decatur property”).  (C at 647-8).  The Single Agency Buyers 

Representation states “[b]uyer, Keith and Brenda Kubert, appoints Broker, 

Century 21 Steele & Associates, as exclusive Buyer’s Agent for the purpose 
                                                 
15 In partial consideration for acting as the buyers’ agent in the purchase of the Arab 
Property, Ms. Scheer and her agency also acted as a limited consensual dual agent in the 
sale of the Kuberts’ Brownsboro residence.  (C at 773). 
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of assisting Buyer in locating acceptable real estate for purchase as indicated 

by buyer signing an offer to purchase, or other agreement (option, exchange, 

lease trade, etc.) that is accepted by a seller. The term “Broker” includes 

CENTURY 21 Steele & Associates and those persons licensed with the 

firm.”  Id.  Paragraph 3 of the Single Agency Buyer Representation provided 

to the Kuberts by Scheer and Steele& Associates lists the obligations of the 

Broker: 

Broker Obligations:  Broker will use his professional 
knowledge to make a good faith effort to locate property 
described by Buyer.  Broker will act at all times in the Buyer’s 
interest and agrees to:  

 A.  Consult with Buyer to determine property requirements,    
       possession timetable and other purchasing objectives:   

B. Assist in determining Buyer’s loan qualification and in 
locating suitable financing; suggesting alternatives when 
necessary;  

C. Assist Buyer in locating properties and arranging showings 
of properties suitable for purchase including those listed by 
any agency or in any multiple listing service and those 
offered for sale by individuals;  

D. Assist Buyer in obtaining available material information 
relative to properties on which Buyer requests information; 

E. Assist Buyer in developing offers and negotiating the best 
price and terms while contracting for or otherwise acquiring 
property and in monitoring financing, time deadlines and 
closing details. 

 

(C at 647-8). 
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The Kuberts testified that based on representations made in these documents 

and others made during the course of their dealings16 with Ms. Scheer, they 

engaged Scheer and Steele & Associates to be their exclusive agent in the 

sale of their home and the purchase of a new one to ensure they were getting 

the property they wanted and to ensure they were making a sound financial 

investment.17  (C at 91 ¶ 13; C at 782 ¶¶ 3,4; C at 793 ¶¶ 3,4).  The Kuberts’ 

trusted Ms. Scheer both personally and professionally and relied heavily 

upon her assessment of the properties they considered for purchase.  (C at 

793 ¶¶ 2-6; C at 785 ¶ 10).  The Kuberts testified that based on 

representations made in these documents and others made during the course 

of their dealings with Ms. Scheer they believed they were engaging a 

competent qualified agent that would give them assessments regarding 

market value, disclose material facts known about potential properties, 

respond to questions regarding the property, and that would use their 

knowledge and expertise to promote the most valuable purchase.  Id.   

C. The Decatur Property 

 The Kuberts, with Ms. Scheer’s assistance, made an initial offer on 

used residential property located at 911 Whispering Pines Trail, Decatur, 
                                                 
16 Mr. Kubert testified in his deposition that Ms. Scheer told them that she was “a good 
judge of homes” and that she would not show them homes “that were not good 
properties.”  (C at 577-8, 583-4). 
17 To further protect their interest the Kuberts purchased an AON Home Warranty plan 
that covered all major appliances.   
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Alabama, the Decatur property, but the deal fell through when the inspection 

report identified physical problems with the property such as cracks in the 

brick, broken window seals and moisture problems.18  (C at 473 ¶ 7-474 ¶ 

12; C at 479 ¶ 7- 480 ¶ 12).  After the failed purchase attempt of the Decatur 

property, the Kuberts contend Ms. Scheer urged them to reconsider the Arab 

Property, which they had previously viewed because the anticipated closing 

on their Brownsboro residence was scheduled for the end of March 2004.19  

(C at 93 ¶ 24; C at 474 ¶ 12; C at 480 ¶ 12).  

D. The Arab Property 
 

 Because Ms. Scheer insisted time was of the essence, the Kuberts 

maintain that Ms. Scheer handled all aspects of the purchase of the Arab 

Property including, but not limited to, Ms. Scheer arranging to have the 

property inspected by a home inspection service.20  Id.  Based on 

representations made to them and their course of dealings with Ms. Scheer, 

the Kuberts believed they could reasonably rely on her expertise and 

                                                 
18 The parties signed a mutual release as a result of the poor inspection report. (C at 
1262). 
19 Ms. Scheer also acted as a limited consensual dual agent for the two parties in the sale 
of the home previously owned by the buyers of the Brownsboro residence, a three-tiered 
transaction.  (C at 773).   
20 The Kuberts testified that Ms. Scheer selected the inspection service to perform the 
inspection, negotiated with the inspection service in regards to price, and arranged for a 
time and place to complete the inspection without input from them.  (C at 94 ¶¶ 30-2; C 
at 474 ¶ 14-8; C at 480 ¶ 14-8).  The Kuberts also testified that Ms. Scheer assured them 
that Amerispec was a reputable inspection service.  (C at 95 ¶ 33; C at 474 ¶ 19; C at 480 
¶ 19).   
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knowledge of real estate matters to inform them about the Arab Property, to 

hire a reputable agent to inspect and appraise the property, and to inform 

them of the financial and physical soundness of the property.  (C at 473- 78; 

C at 479-85).  Ms. Scheer represented to the Kuberts that (a) the Arab 

schools were exceptional; (b) that when buyers came to Huntsville from out 

of town looking for basement homes they were brought to Arab; (c) that the 

home was a good investment; (d) that Ms. Scheer observed no negatives 

with the property; (e) that there was a “good $30K in landscaping;” (f) that 

the home was in good shape and that the Kuberts would not have to do 

anything; (h) that the sellers had done a “great job” in the basement; (i) that 

the house had a great deck “you will really like it,” and; (j) that the home 

was in an area with more expensive homes so the value would continue to 

go up.  (C at 578 L 12-584 L 7; C at 624 L 10- 2; C at 628 L 9-11).  Mr. 

Kubert testified in response to a question about concerns he may have 

noticed in the Arab Property that him and his wife relied on Ms. Scheer to 

evaluate the property because she had represented to them that she was an 

expert and a good judge of property.  (C at 572-3).  When asked about how 

Ms. Scheer misled him Mr. Kubert testified:   

Q. “What statements do you contend that Tobye Scheer made 
before you signed the contract [Sales Contract] that misled you in any 
way or that you felt or now feel were incorrect statements?  
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A. Going  back to when we came to Huntsville and were tied in 
with Tobye, who we had a lot of faith in, she represented to us that 
she knew the market very well; that she was in homes on a constant 
basis; was a good judge of homes; would not show us properties that 
were not good properties.  . . 

 
(C at 577). 
 
   Mr. Kubert explained Ms. Scheer provided feedback on a lot of 

property they viewed. 

“On more than one property [Ms. Scheer provided] [m]arket analysis, 
feedback from an appraiser with regard to square-foot values.  Tobye 
represented herself as - - because she was in properties so frequently 
and has been in this business so long - - and if you look at her 
business card, it has lots of certifications – that she was a good judge 
of homes.  Though we certainly don’t expect Tobye to know whether 
the heating and air-conditioning system works, we did expect her and 
receive feedback on more than one occasion as to whether things were 
good or bad in properties that we looked at. . . . Generally speaking, 
when Tobye saw something in a house that was a physical issue, she 
immediately gave us and consistently gave us feedback on what it 
would take and how easy it would be to correct it in most cases based 
on her experience . . .  
 

(C at 578-9). 
 
The Kuberts testified that they relied on Ms. Scheer’s knowledge of them 

and their lifestyle, and her supposed real estate expertise and experience to 

advise them of any defects, problems or negatives to ensure that the 

purchase was financially sound and met their budgeted goals.  (C at 785 ¶ 

10-12; C at 793-5; C at 596; C at 632).  The Kuberts further testified that 

they relied on Ms. Scheer to advise them on all aspects of the purchase 
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including investigating the lot size and square footage and/or room 

dimensions and/or advising them if they needed to enlist the services of 

professionals outside her expertise and to observe the damage and defects in 

the property because of representations made by their agent during the 

course of their dealings.  (C at 782-790; C at 793-795; C at 580 L 17-581 L 

22).    When asked what Ms. Scheer said about the Arab Property that was 

untruthful Mr. Kubert testified:  

Tobye told us it was a good house.  It was a good investment.  
There were no obvious major problems with the home.  She 
was our number one source for knowing whether we should or 
should not pursue a property. . . .  Again, the basis for what we 
were looking for was not having physical problems, not having 
to make corrections, to buying a house that was in the same 
physical condition as the house that we were selling. Tobye was 
extremely aware of what [our] requirements were and 
represented herself as expert in this market and as expert in 
viewing and determining the overall condition of properties. 
 
(C at 583-4). 

 
Ms. Kubert testified that when she asked Ms. Scheer point blank if she saw 

any reasons they shouldn’t purchase the home Ms. Scheer told her it was a 

good investment because there was continuing growth in the area, and she 

always brought her clients that were looking for basement homes to Arab. (C 

at 626-7). Ms. Scheer also told the Kuberts that she was looking forward to 

visiting them after they moved in and personalized the property.  (C at 93 ¶ 

26).   
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E. The Inspection  

 The Kuberts testified that Ms. Scheer told them that only one of them 

needed to attend the inspection in order to pay for it because, as their agent, 

she had to be present during the inspection by law.  (C at 95 ¶ 34; C at 475 

¶¶ 21; C at 481 ¶¶ 21).  When Mr. Kubert arrived only minutes after the 

scheduled time for the inspection, the inspector informed him that he had 

already completed the inspection of the exterior of the home and was about 

to start on the interior.  (C at 95 ¶ 36; C at 481 ¶ 24).  The person conducting 

the inspection presented Mr. Kubert with an Inspection Agreement form and 

showed him where to sign and initial.  (C at 99 ¶ 67; C at 481 ¶ 25; C at 

257).  After Mr. Kubert scanned and signed the agreement, Mr. Kubert 

wrote a check to Amerispec for $430.00 dollars drawn on the Kuberts’ joint 

account for the cost of the inspection. Id.  Mr. Kubert testified that Ms. 

Scheer told him that she had to leave shortly after the inspection began to 

attend a closing in Huntsville that she failed to complete from the previous 

day.  (C at 95 ¶ 37; C at 481 ¶ 27).   

 According to the Kuberts’ affidavit testimony, shortly after the 

inspection took place they received an inspection report from Amerispec.  (C 

at 95 ¶ 38; C at 475 ¶ 23; C at 481¶ 28).  The Kuberts testified that they 

considered the report to be a good report based on their prior experiences 
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and Ms. Scheer’s representations regarding the soundness and quality of the 

property.21  (C at 476 ¶ 34; C at 482 ¶ 39).  Based on the appraisal, the 

inspection report,22 the MLS listing for the property,23 and Ms. Scheer’s 

representations regarding the financial and physical soundness of the 

property,24 the Kuberts made a second offer to purchase the Arab Property 

and the Hardens accepted.  (C at 475 ¶¶ 25, 35; C at 481 ¶ ¶ 29, 39; C at 

751-3, 760, 764, 766; C at 636-40).     

F. Closing 

 On March 13, 2004, the Kuberts signed a “Financed Sales Contract -

*FHA *VA *CONVENTIONAL” along with an “Inspection Addendum” to 

the Sales Contract containing standard exculpatory “as is” language and 

disclaimers and witnessed by Ms. Scheer and Jo Ann Smith.  (C at 564-605; 

                                                 
21 Jo Ann Smith testified during her deposition that she also considered the Inspection 
Report to be a good report.  (C at 1225-6). 
22 The Summary of the Inspection Report listed only seven areas of concern that were 
serviceable.  (C at 427-32). 
23 The MLS listing erroneously listed the lot size and room dimensions even though Jo 
Ann Smith testified that she measured the rooms herself and a plat was on file with The 
Premiere Agency.  (C at 1182-90).   
24 Mr. Kubert testified during his deposition that Ms. Scheer told them that the Arab 
Property “was a good house” and “a good investment” with “no obvious problems.”  (C 
at 582-5).  Mr. Kubert also testified he believed that Scheer “failed to do any research” on 
the house and “didn’t check anything out.”  (C at 584-5, 601-2).  Ms. Kubert testified that 
Ms. Scheer told them that she thought the Arab Property “would be a good investment,” 
that the home “appeared in good condition,” that she “thought it was a fine home in a 
good neighborhood and would be a good deal,” and that she “didn’t see any major 
problems.”  (C at 624, 627, 637, 642-3).  Ms. Kubert also testified she believed that Ms. 
Scheer “could have detected, could have seen, probably did see . . . that something was 
awry with those windows, with that window seal, with that deck, with the things going 
on.”  (C at 640). 

 22



C at 785 ¶ 11; C at 606-648; C at 795 ¶ 6).  On or about March 29, 2004, the 

parties closed on the Arab Property and their agent Ms. Scheer presented the 

Kuberts with a document entitled “Final Inspection Before Closing or 

Occupancy” that contained additional exculpatory language to the affect that 

the Kuberts acknowledged they were purchasing the property “as is” based 

on their own inspection of the property.  Ms. Scheer also witnessed this 

document.  (C at 605).   

G. Moving In 

After moving into the property the Kuberts found extensive damage 

that had been concealed and/or not disclosed by the inspection report and/or 

any real estate agent including their own, to the floors; windows; exterior 

and interior doors, walls, roof, water system, decks, hot water heaters, facets 

and other fixtures, plumbing, cabinets, carpeting, sprinkler systems doors 

etc.25  (C at 99; C at 880). When Mr. Kubert realized the extent of the 

                                                 
25 A subsequent inspection of the property conducted by JADE Home Inspection Service 
when the Kuberts sold the Arab Property to mitigate their damages revealed costly and 
dangerous conditions in the property that were not disclosed in the Amerispec Inspection 
Report.  (C at 477 ¶ 48; C at 482 ¶ 62).The JADE Home Inspection Service revealed a 
hazardous condition whereby the flue pipe was in contact with the decking and open 
junction boxes in the attic that were not reported in the Amerispec report.  (C at 427-458; 
459-468).  The JADE Home Inspection report also revealed several problems that 
indicated potentially expensive repairs to the property including but not limited to brick 
veneer being supported by wood framing, evidence of water seepage in the basement, 
wood rot in the window seals, broken seals in double pane windows throughout the 
property, possible movement in the foundation, improper fusing in the electrical wiring, 
etc. (C at 459-468).   
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damage and defects that had not been reported in the Amerispec Inspection 

Report, he attempted to contact Amerispec’s Huntsville office to discuss the 

matter but no one would return his calls.  (C at 483 ¶ 47).  After contacting 

Amerispec’s corporate office several times, Mr. Kubert was finally 

contacted by Mr. Philip Fraley (“Mr. Fraley”), the owner of the Amerispec 

franchise in Huntsville, Alabama on or about April 7, 2004.  (C at 483 ¶¶ 48, 

49).   

Mr. Kubert disclosed to Mr. Fraley the extent of the damage and 

defects that had gone unnoted by the person who had inspected the property.  

(C at 483 ¶ 50).  Mr. Fraley told Mr. Kubert that he could not understand 

how so many problems went unreported because the individual that he had 

dispatched to conduct the inspection was well qualified to perform such 

inspections as well as being an architect.  (C at 483 ¶ 51; 263-4).  Mr. 

Kubert testified that he believed based on language in the Inspection 

Agreement limiting liability (the “limited liability clause”) to the return of 

the inspection fee that his only recourse against Amerispec was to recover 

the price of the inspection.26  (C at 261, 263; C at483 ¶ 52).  Mr. Kubert 

                                                 
26 Mr. Kubert did not discover that the person conducting the inspection was not licensed 
and the Inspection Agreement was unenforceable until after suit had been filed.  
However, it can be reasonably presumed that Mr. Fraley knew this fact because 
Amerispec did not submit “substantial evidence” to negate this allegation.  (C at 656-680; 
C at 782-790). The Inspection Agreement states “Limit of Liability-Due to the nature of 
the Services we are providing, it is difficult to foresee or determine (at the time this 
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testified that Mr. Fraley sent someone to his office with a check for the 

amount of the inspection fee, and he was asked to sign the release, which 

had been filled in by Amerispec, in exchange for the check.  (C at 484 ¶ 56).  

Ms. Kubert testified that while she knew her husband was attempting to 

contact various people about the problems they had found in the Arab 

Property she did not know anything about the release. (C at 527-534).  

The Release states “1. You accuse me of NEGLIGENCE ON THE 

SUBJECT INSPECTION and I deny NEGLIGENCE. HOWEVER 

NOTING PROBLEMS DO EXIST.  2.  To forsake litigation and arbitration, 

I agree to:  REFUND INSPECTION FEE IN THE AMOUNT OF $430.00.”  

(C at 300-1).    

I. The Unlicensed Inspector 

 On October 9, 2005, after Amerispec filed its motion for summary 

judgment but before the court heard oral argument, Mr.  Kubert contacted 

the State of Alabama Building Commission (“Commission”) regarding the 

licensing status of Mr. Todd Padgett, the person Amerispec identified as the 

                                                                                                                                                 
Agreement is formed) potential damages in the event of negligence or breach of this 
Agreement by us.  Thus, if we fail to perform the Services as provided herein or are 
careless or negligent in the performance of the Services and/or preparing the Report, our 
liability for any and all claims related thereto is limited to the fee paid for the Services 
(unless contrary to state law), and you release us from any and all additional liability.  
There will be no recovery for consequential damages.”  (C at 100 ¶ 68; C at 327-8).   
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inspector of the Arab Property.27 (C at 783 ¶ 3).  On October 11, 2005, the 

Commission responded by facsimile on official certified letterhead that the 

person identified as the inspector of the Arab Property was not a licensed 

inspector for the State of Alabama on March 18, 2004, when the inspection 

was conducted.  (C at 771-781; C at783-4 ¶¶ 2-6). 

H. The MLS Listing  

Jo Ann Smith and The Premiere Agency were the listing agents for 

the Arab Property.  (C at 1177-8; C at 575).  The initial period of the listing 

agreement between Jo Ann Smith, The Premiere Agency, and the Hardens 

for listing the Arab Property was from February 17, 2001 to August 17, 

2001, and presumably it remained on the market until purchased by the 

Kuberts.28     

Jo Ann Smith testified she delivered a plat and a list of restrictions for 

the property the day after closing.  (C at 1089-91).  It was at this time the 

Kuberts discovered that the room dimensions and lot dimensions were 

exaggerated in the MLS listing making it appear that there was more acreage 

in the lot and square footage in the residence than actually existed in the 

property.  (C at 98-9 ¶¶ 62-64).  The MLS listing for the Arab Property 
                                                 
27 On September 29, 2005, after filing its motion for summary judgment Amerispec 
submitted excerpts of Ms. Kubert’s deposition testimony in support thereof.   
28 Jo Ann Smith testified during her deposition that the Arab Property had only been on 
the market for a little while before the Kuberts purchased it, but in fact the Arab Property 
was on the market for several years prior to the Kuberts’ purchase.  (C at 1076). 
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contained significant errors in the lot dimensions as compared to a plat plan 

of Lot 15 Foxchase Phase III Subdivision prepared by Taylor Hyde and 

Associates dated May 2, 1996. (C at 1228-9).  Specifically, the front and rear 

dimensions of the property did not coincide with the MLS dimensions: the 

actual front dimension is 75.92 feet instead of 98 feet and actual rear 

dimension is 294.59 feet instead of 410 feet.  Id.  Jo Ann Jo Ann Smith was 

familiar with the Arab Property because it had been listed for sale for several 

years, and she lived in the same subdivision within a block of the property. 

(C at 1173).  Mr. Kubert testified that had he been presented with the plat 

plan at closing he would not have closed. (C at 1259).  Jo Ann Smith 

testified during her deposition that she had received the plat showing the 

actual lot size from the Hardens at some point and that the plat was on file 

with The Premiere Agency when the property closed, but she forgot to give 

it to the Kuberts at closing.  (C at 1089-991).  According to Jo Ann Smith’s 

testimony, she noticed that the MLS listing misrepresented the lot size, but 

she could not remember if it was before or after closing.  (C at 1090-1).  

Furthermore, according to her testimony it was Ms. Scheer who decided that 

there was no need for a survey because a survey would just be another added 

expense for the Kuberts.  (C at 1077).    
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Standard of Review 

 This Court utilizes the same standard as the trial court when reviewing 

a grant of summary judgment by determining whether the evidence before 

the court creates a genuine issue of material fact for trial thus circumventing 

judgment as a matter of law for the moving party.  Bussey v. John Deere 

Co., 531 So.2d 860, 862 (Ala.1988); Ala. R. Civ. P.  Rule 56(c).  The burden 

is on the movant to make a prima facie showing that no genuine issues exist.  

Bass v. SouthTrustBank of Baldwin County, 538 So.2d 794, 797-98 

(Ala.1989).  In making its determination this Court reviews the record in the 

light most favorable to the non-moving party drawing all reasonable doubts 

and inferences against the movant. Wayne J. Griffin Elec., Inc. v. Dunn 

Constr. Co., 622 So.2d 314 (Ala.1993);  Wilma Corp. v. Fleming Foods of 

Alabama, Inc., 613 So.2d 359 (Ala.1993); Hanners v. Balfour Guthrie, Inc., 

564 So.2d 412, 413 (Ala.1990); Payton v. Monsanto Co., 801 So. 2d 829, 

833 (Ala. 2004).  A genuine issue of material fact exists preventing the 

Court from granting judgment as a matter of law if the non-movant presents 

evidence that a fair-minded, unprejudiced person could reasonably believe 

proved or inferred, the fact in question.  Id.  Substantial evidence is 

“evidence of such weight and quality that fair-minded persons in the 
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exercise of impartial judgment can reasonably infer the existence of the fact 

sought to be proved.” West v. Founders Life Assurance Co. of Florida, 547 

So.2d 870, 871 (Ala. 1989).  When judgment is not appropriate on the face 

of the pleadings the movant cannot rest on its general denial but must 

present substantial evidence to negate some element of the non-movant’s 

claims and only then is the burden shifted to the non-movant to present 

substantial evidence to create a genuine issue of material fact. Ray and 

Plough v. Midfield Park, Inc., 293 Ala. 609, 308 So.2d 686, 688 (1972).  

SUMMARY OF ARGUMENT 

 In this action Plaintiffs seek redress from the sellers, the listing agent 

and agency, the buyers’ agent and agency, the inspection company and 

others for damages they sustained as a result of fraudulent practices they 

encountered in the purchase of used residential property.  In a state where 

caveat emptor is “the rule” and the purchase of a home is often a family’s 

principal lifetime investment, purchasers of used residential property have 

few options available to ensure that they make a sound investment.  One 

option is for potential buyers to become experts in every aspect of evaluating 

used residential property i.e. experts in construction, finance, structural 

integrity, engineering, electrical systems, entomology, law, market analysis, 

appliance maintenance, civil engineering etc.  A more practical option for 
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potential buyers is to engage the services of real estate professionals that can 

in turn recommend other professionals in areas outside their expertise.   

 The Kuberts, as working professionals themselves29 and with limited 

leisure time, opted for the second choice.  The Kuberts engaged their own 

real estate agent and agency that they relied on, in turn, to engage other real 

estate specialists that could aid them in their purchase to ensure they made a 

sound financial investment.  In today’s service driven market economy 

purchasers of used residential property should be able to engage and 

reasonably rely on the integrity of persons in the real estate field who hold 

themselves out in the market place as experts.    

 Summary judgment should be reversed because the circuit court did 

not consider Defendants’ failure to submit “substantial evidence” to 

specifically negate any element of Plaintiffs’ claims, failed to consider 

“substantial evidence” submitted by Plaintiffs, and failed to draw all 

inferences in favor of the non-movants, awarding summary judgment on all 

claims based on a fraudulently obtained release and exculpatory language in 

the standard sales documents.  Specifically, summary judgment for the 

inspection company should be reversed because the inspection company sent 

an unlicensed person to conduct the inspection, and then, without divulging 
                                                 
29 Mr. Kubert is a contract specialist for General Dynamics and Ms. Kubert is a registered 
nurse.  (C at 566).  For a brief time over twenty years ago Ms. Kubert also worked in real 
estate. (C at 608-9).    
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this fact, fraudulently induced one of the buyers into signing a release of all 

claims.  Summary judgment for the buyers’ agent should be reversed 

because this Court has recognized that when a confidential relationship 

exists between the parties in a real estate transaction, a real estate broker has 

a fiduciary duty to act competently in the parties’ best interest and the 

acceptance of the deed will not operate as a release of claims.  Moreover, 

summary judgment as to the listing agent should be reversed because she 

was in possession of accurate and reliable information regarding the subject 

property, but chose instead to publish a false and misleading MLS listing 

that she knew the buyers’ would rely on to their detriment.  This Court 

should seize the opportunity to follow the general rule established in most 

other areas of the country that the “as is” language should not preclude a 

claim of fraud in situations where the sellers and real estate brokers engage 

in affirmative misrepresentations and other fraudulent practices.   

ARGUMENT 

I. The Circuit Court’s Judgment As A Matter of Law In Favor of 
Adobe, Inc. d/b/a Amerispec Home Inspection Service Must Be 
Reversed Because a Genuine Issue Of Material Fact Exists As To 
The Validity Of The Release. 

  
 A. The Circuit Court Failed To Apply The Proper Standard  
  Of Review.  
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 The circuit court failed to apply the proper standard of review and to 

take notice that the only “substantial evidence” submitted to the court was 

excerpts of the Kuberts’ deposition testimony and their affidavits, which 

fully supported their allegations contained in the amended complaint and 

second amended complaint.  (C at 201-328; C at 555-650, 688-697; C at 

698-770).   Because Amerispec failed to submit substantial evidence to 

negate the Kuberts’ claims a genuine issue of material fact exists and the 

circuit court’s finding of summary judgment was improper.   Because 

Amerispec failed to submit an answer in regards to the second amended 

complaint the allegations contained therein must be considered as true.  In 

the amended complaint, the Kuberts allege that Mr. Fraley induced Mr. 

Kubert to sign the release because “Mr. Fraley told Mr. Kubert that the 

failure to properly inspect the property and report the damage and defects in 

the property was a result of negligence on the part of the inspector, and that 

according to the inspection contract Mr. Kubert’s only recourse against 

Amerispec was to recover the price of the inspection.”30  (C at 100 ¶ 68).  

The only evidence submitted by Amerispec in support of its motion for 

summary judgment was the deposition testimony of Mr. Kubert wherein he 

                                                 
30 The amended complaint alleged Mr. Fraley “told” Mr. Kubert the failed inspection was 
the result of negligence when in fact Mr. Fraley represented to Mr. Kubert that it was due 
to negligence by writing it in the release. (C at 20-1).  
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testified he called Mr. Fraley to obtain a return of the inspection fee because 

he believed, at the time, that was his only recourse based on his own reading 

of the Inspection Agreement that was given to him by the person inspecting 

the property.  (C at 259-66).  Mr. Kubert testified: 

Q. And why did you think that that was your only  
  recourse?   

 
A. Because it said in the piece of paper that was my  

  only recourse. 
 
Q. The piece of paper being the contract? 
 
A. In the contract, yes. 
 
   *     *      * 
 
Q. And detail that discussion for me.  
 
A. We just reiterated all the problems we found up to  

  that point.  And, again, thinking at that time I had  
  no other recourse, he agreed to cut a check and  
  send somebody over with it. 

 
Q. And you said “thinking at that time that you had no 

  other recourse,” again, that’s from reading the  
  contract? 

 
A. Yes.  
  

(C at 259-61). 

According to Mr. Kubert, Mr. Fraley’s only response was that he could not 

understand how all the damage and defects went unnoted because the 
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inspector was fully qualified and an architect.31  (C at 263-6; C at 0483 ¶ 

51).  Based on this testimony Amerispec argues that Mr. Fraley could not 

have induced Mr. Kubert to sign the release because Mr. Fraley did not 

make any representations to Mr. Kubert, and it was Mr. Kubert who in fact 

called Amerispec and asked for a return of the inspection fee based on his 

own interpretation of the Inspection Agreement. (C at 217-221).  

Furthermore, Amerispec argues it could not have committed fraud because 

Mr. Kubert did not believe Mr. Fraley when he said the person who 

conducted the inspection was fully qualified and an architect.  Id.  The 

Kuberts disagree.  The representations that Mr. Kubert relied upon that 

induced him to ask for the return of the inspection fee were contained in the 

invalid Inspection Agreement. 

 After it was discovered that the person who conducted the inspection 

was unlicensed at the time of the inspection, the Kuberts alleged in their 

second amended complaint that Mr. Fraley knew at the time the release was 

signed that Todd Padgett, the person who conducted the inspection was 

unlicensed, that the Inspection Agreement was invalid, that the limitation of 

liability clause was unenforceable, that Todd Padgett knowingly, 

intentionally, and/or with reckless disregard failed to report damage and 
                                                 
31 Amerispec also submitted Ms. Kubert’s testimony just prior to the hearing that she 
trusted her husband, and he often acted on her behalf in business dealings to argue the 
release was valid as to Ms. Kubert as well.  (C at 506-34). 
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defects observed in the Arab Property, and that the Kuberts had a cause of 

action against Amerispec.  (C at 882 ¶ ¶ 84-87).  As stated above, Amerispec 

completely failed to answer the second amended complaint.  (C at 937-940).   

 On a motion for summary judgment the court must draw all inferences 

in favor of the nonmovant, and the evidence of the non-movant is to be 

believed.  Camp v. Yeager, 601 So.2d 924, 929 (Ala. 1992).  Because 

Amerispec failed to submit substantial evidence in support of its motion that 

negates the Kuberts’ allegations and the amended complaint and second 

amended complaint are sufficiently pleaded as to all claims there exists a 

genuine issue of material fact for the jury.  Id.  Mr. Kubert alleged that he 

was induce to sign the release because he believed based on language in the 

Inspection Agreement and the release that his only recourse against 

Amerispec was the return of the inspection fee.  (C at 300-1).  After 

discovering that Amerispec sent an unlicensed person to inspect the 

property, Mr. Kubert alleged that Mr. Fraley knew that Todd Padgett was 

unlicensed and that the Inspection Agreement and the limitation of liability 

clause were unenforceable exposing Amreispec to substantial liability when 

he sought the release.32  (C at 245-328; C at 937-940). Because Amerispec 

                                                 
32 Amerispec argued during the hearing on the motion to alter, amend or vacate that there 
was no evidence that Mr. Fraley knew Todd Padgett was unlicensed at the time he 
inspected the Arab Property, but the non-movant does not have to submit substantial 
evidence until the movant has made out a prima facie case.  (R at 52 L 9-17). 
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failed to submit substantial evidence to negate these allegations for purposes 

of summary judgment they must be considered true.  Ray and Plough, 308 

So.2d at 688; Gary v. Kirkland, 514 So.2d 970, 972 (Ala. 1987) citing 

Berkel & Co. Contractors v. Providence Hospital, 454 So.2d 496, 505 (Ala. 

1984).  Additionally, whether fraudulent intent exists is a question for the 

jury. D. H. Holmes Dept. Store v. Feil, 472 So.2d 1001 (Ala.1985); Purcell 

Co. v. Spriggs Enterprises, Inc., 431 So.2d 515 (Ala.1983); State Farm Mut. 

Auto. Ins. Co. v. Borden, 371 So.2d 28 (Ala.1979).   Accordingly, there 

exists a genuine issue of material fact precluding summary judgment as to 

whether Mr. Kubert was fraudulently induced to sign the release and 

whether it was valid.  Boyett v. Oakes, 518 So.2d 37, 39 (Ala. 1987). 

 B. The Circuit Court’s Judgment As A Matter of Law In  
  Favor of Adobe, Inc. d/b/a Amerispec Home Inspection  
  Service As To Mr. Kubert’s Claims Must Be Reversed  
  Because Amerispec Fraudulently Suppressed And   
  Misrepresented Material Facts In Order To Obtain   
  The Release.   
 
 In any case, the circuit court erred in finding that Amerispec was 

entitled to judgment as a matter of law based on the release because 

Amerispec fraudulently misrepresented and/or suppressed information about 

the licensing status and qualifications of the person who conducted the 

inspection, the validity of the Inspection Agreement, and unenforceability of 

the limitation of liability clause when it sought to obtain a full release.   
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Harper v. First Alabama Bank of Dothan, 514 So.2d 1366, 1368 (Ala.1987); 

Bank of Red Bay v. King, 482 So.2d 274 (Ala.1985); Wilson v. Brown, 496 

So.2d 756, 759 (Ala. 1986); Cooper & Co. v. Bryant, 440 So.2d 1016 (Ala. 

1983).  

  1. A Contract For Inspection Is Unenforceable As A  
   Matter Of Statutory Law If Person Conducting   
   Inspection Is Unlicensed.   

 
Under the Code of Alabama § 34-14B-7 “No person shall advertise as 

a home inspector unless the person has complied with the provisions of this 

chapter. No person who is registered under one name as provided in this 

chapter shall engage in business as a home inspector under any other name 

unless the other name is also registered. All advertisements, contracts, 

correspondence, and other documents prepared by a home inspector shall 

indicate the home inspector's registration number, name, and address as 

registered pursuant to this chapter.”  Ala. Code 1975 § 34-14B-7. 

 Section 34-14B-9 of the Alabama Code states:  

(a) Any person who undertakes or attempts to undertake the 
business of home inspection without first having been licensed 
as required by this chapter, or who knowingly presents or files 
false information with the Building Commission for the 
purpose of licensure as a home inspector or knowingly violates 
the Alabama Home Inspectors Code of Ethics or Alabama 
Home Inspectors Standards of Practice as promulgated by the 
Building Commission shall be deemed guilty of a Class A 
misdemeanor.  (b) A person who has failed to be licensed 
pursuant to this chapter shall not bring an action to enforce the 
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provisions of any contract to provide home inspections which 
he or she entered into in violation of this chapter. 

 
Ala. Code 1975 § 34-14B-9. 

Under the Code of Alabama § 34-14B-9(b) “A person who has failed to be 

licensed pursuant to this chapter shall not bring an action to enforce the 

provisions of any contract to provide home inspections which he or she 

entered into in violation of this chapter.” Ala. Code 1975 34-14B-9(b);33 

White v. Miller, 718 So.2d 88, 89 (Ala. Civ.App.1998) ('It is well settled that 

"[e]xpress or implied contracts entered into by an unlicensed general 

contractor are null and void because they violate public policy."'). 

  2. Suppression Of A Material Fact Which The Party Is  
   Under An Obligation To Communicate Constitutes  
   Fraud.  
 

Under Code of Alabama § 6-5-102 "[s]uppression of a material fact 

which the party is under an obligation to communicate constitutes fraud.  

The obligation to communicate may arise from the confidential relations of 

the parties or from the particular circumstances of the case." Ala. Code 1975 

§ 6-5-102.   This Court has held that the elements of a claim for fraudulent 

suppression are: "(1) the suppression of a material fact (2) that the Defendant 

was under a duty to communicate (3) because of the confidential relationship 
                                                 
33 During oral argument in opposition to Amerispec’s motion for summary judgment 
Plaintiffs’ counsel addressed the fact that the inspector was unlicensed and that a fortiori 
the Inspection Agreement was unenforceable as a matter of law. (R at 1-69). 
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of the parties or the circumstances of the case and (4) which caused injury as 

a proximate consequence." Applin v. Consumers Life Ins. Co., 623 So.2d 

1094 (Ala. 1993), overruled on other grounds, Boswell v. Liberty Nat. Life 

Ins. Co., 643 So.2d 580 (Ala.1994).   The materiality of a given fact is 

generally a question for the jury. Bank of Red Bay, 482 So.2d at 282.  

Whether there exists a duty to disclose a material fact is a question of law for 

the trial judge.  State Farm Fire & Cas. Co. v. Owen, 729 So.2d 834 

(Ala.1998).  When there is a duty to disclose mere silence as to a material 

fact can be fraud unless the Defendant discloses it. Mason v. Chrysler Corp., 

653 So.2d 951 (Ala. 1995); Herring v. Parkman, 631 So.2d 996 (Ala.1994); 

Richard Brown Auction & Real Estate, Inc. v. Brown, 583 So.2d 1313 (Ala. 

1991); King v. National Foundation Life Ins. Co., 541 So.2d 502 (Ala.1989). 

Mr. Fraley never disclosed that the person who conducted the 

inspection was unlicensed when he inspected the Arab Property and that the 

Inspection Agreement including the limited liability clause was 

unenforceable as a matter of statutory law.34  (C at 881-2).   

 a. The Trial Court Failed To Recognize That a  
  Duty To Disclose Arises If There Exist a   
  Confidential Relationship Between the Parties.  

 
                                                 
34 In fact, Amerispec failed to produce anything other than the person’s name in response 
to discovery requests regarding the qualifications of the person who conducted the 
inspection, and the circuit court refused to address the Kuberts’ motion to compel.  (C at 
329-57). 
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This Court has long recognized the relationship of an agent to his 

principal as a fiduciary one. Webb v. Webb, 250 Ala. 194, 33 So.2d 909 

(Ala. 1948); Myers v. Ellison, 249 Ala. 367, 31 So.2d 353 (Ala. 1947); 

Lauderdale v. Peace Baptist Church, 246 Ala. 178, 19 So.2d 538 (Ala. 

1944); Peters Mineral Land Co. v. Hooper, 208 Ala. 324, 94 So. 606 (1923); 

Enslen v. Allen, 160 Ala. 529, 49 So. 430 (1909).  “An agent sustains a 

position of trust toward his principal and in all transactions affecting the 

subject of his agency, the law dictates that he must act in the utmost good 

faith and must make known to his principal each and all material facts within 

his knowledge which in any way affect the transaction and subject matter of 

his agency.”  Myers, 249 Ala. at 369 citing Lauderdale, 246 Ala. at 178-10; 

Dudley v. Colonial Lumber Co., 223 Ala. 533, 137 So. 429; 3 C.J.S., 

Agency, § 138a at 6.   “The law sedulously regards this principle and acts of 

an agent which tend to violate this fiduciary obligation are prima facie 

voidable, and are considered, in law, as "frauds upon confidence 

bestowed."” Myer, 31 So.2d at 355 citing Broughton v. Detroit Trust Co., 

271 Mich. 701, 261 N.W. 115; 3 C.J.S., Agency, § 144a [2], at 22) and 3 

C.J.S., Agency, § 138a at 7.  “Along with the services to be rendered, an 

agent or employee owes his principal his loyalty and good faith and he may 

not seek his own advantage or serve his own ends to the detriment of his 
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principal.”  James A. Head & Co. v. Rolling, 90 So.2d 828 (Ala. 1950) citing 

McKinley v. Irwine, 13 Ala. 681, 703; Meinhard v. Salmon, 249 N.Y. 458, 

164 N.E. 545, 62 A.L.R. 1; Memphis & C. R. Co. v. Woods, 88 Ala. 630, 7 

So. 108, 7 L.R.A. 605.  

 The question of agency depends on whether a jury can infer that the 

parties consented to an agency relationship.  

"Agency is a consensual relationship. ‘An agency relationship 
can arise in different ways: ‘While the creation of an agency 
relationship, so far as the principal and agent are concerned, 
arises from their consent and usually as the result of a contract, 
it is not essential that any actual contract exist or that 
compensation be expected by the agent or agreed to by the 
parties. While the relationship, in its full sense, arises out of a 
contractual or gratuitous agreement between the parties, the 
agency and the assent of the parties thereto may be either 
express or implied....An express agency is an actual agency 
created as a result of the oral or written agreement of the 
parties, and an implied agency is also an actual agency, the 
existence of which as a fact is proved by deductions or 
inferences from the other facts and circumstances of the 
particular case, including the words and conduct of the parties."   

 
Fisher v. Comer Plantation, Inc., 772 So.2d 455, 465 (Ala. 2000); Harold 

Gill Reuschlein & William A. Gregory, THE LAW OF AGENCY AND 

PARTNERSHIP, § 12 (2d ed. 1990).  In the instant case, it is undisputed that 

the Kuberts engaged Amerispec, by and through their agent Ms. Scheer, to 

inspect the Arab Property.  (C at 2-11; C at 89-106; C at 868-99).  BLACK 

defines an agent as “a person authorized by another (principal) to act for or 
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in place of him; one intrusted (sic) with another’s business.”  BLACK’S LAW 

DICTIONARY 41 (6th ed. 1991).  The Kuberts entrusted Amerispec with the 

inspection of the Arab Property.  A fortiori there existed a confidential 

relationship between Amerispec and the Kuberts that created a fiduciary 

duty on the part of Amerispec to disclose material facts that were relevant to 

it obtaining a release of all liability.  Fisher, 772 So.2d at 465.  The fact that 

Amerispec knew Mr. Kubert was laboring under the mistaken impression 

that his only recourse was a return of the inspection fee when in fact the 

limit of liability clause was unenforceable, and they failed to disclose this 

fact, induced Mr. Kubert to sign the release and thereby absorb all liability 

caused by the failed inspection.  Id; see also Williams v. Jackson Co., 359 

So.2d 798 (Ala. Civ. App. 1978) (a duty may arise without privity of 

contract).  According to Alabama law this constitutes fraud.  Ala. Code 1975 

§ 6-5-102; Applin, 623 So.2d 1094. 

  b. The Trial Court Failed To Recognize That A  
    Duty To Disclose Arises From The Particular  
    Circumstances Of The Case. 

 
Amerispec, however, disputes that an agency relationship or 

confidential relationship existed thereby creating a fiduciary duty to disclose 
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material facts between Amerispec and Mr. Kubert.35  (R at 51-2).  Under § 

6-5-102 mere silence can constitute fraud when special circumstances exist 

such as when there is active concealment or misrepresentation.” Gary v. 

Kirkland, 514 So.2d at 972 citing Berkel & Co. Contractors, 454 So.2d at 

505.  Even if there were no agency relationship between Amerispec and Mr. 

Kubert, which there was, the facts and circumstances surrounding the 

present case create a duty to disclose material facts.  Taylor v. Dorough, 547 

So.2d 536 (Ala. 1989) citing Louisville & Nashville R.R. v. Huffstutler, 162 

Ala. 619, 50 So. 146 (1909).  Drawing all inferences in favor of the non-

movants, Mr. Fraley actively deceived Mr. Kubert about the facts 

surrounding the failed inspection and in any case the question of whether 

fraudulent intent exists is a question for the jury.  Feil, 472 So.2d 1001; State 

Farm Mutual Auto. Co., 371 So.2d 28.   

Mr. Kubert testified that after he and Mr. Fraley discussed the damage 

and defects that went unreported, Mr. Fraley told Mr. Kubert that he could 

not understand how the inspection went so wrong because the person he sent 

to do the inspection was well qualified and an architect when in fact the 

person was not even a licensed inspector.  Mr. Fraley also downplayed the 

cause of the failed inspection by depicting it as mere negligence in the 
                                                 
35 Furthermore, Amerispec argues without submitting substantial evidence in support of 
its motion that Mr. Fraley had no knowledge of the fact that the person who inspected the 
Arab Property was unlicensed.  (R at 52; C at 882). 
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release when the facts suggest that the failed inspection was the result of 

intentional failure on the part of the person conducting the inspection not to 

note damage and defects perhaps at the behest of Ms. Scheer, who had 

arranged for the inspection.  Drawing all inferences in favor of the non-

movants under these circumstances mere silence constitutes fraud negating 

the release.  Gary, 514 So.2d at 972; Kashuba v. Jim Limbaugh Toyota, Inc., 

669 So.2d 987 (Ala. 1995). 

 3. The Trial Court Failed To Recognize Amerispec’s  
   Misrepresentation Of Material Fact 

 
The trial court also erred in finding that the elements of a claim for 

misrepresentation were absent.  Amerispec argued that Mr. Fraley’s only 

representation, that the inspector was well qualified and an architect, could 

not be the basis of a claim for misrepresentation because Mr. Kubert testified 

that he did not believe Mr. Fraley when he said this because he knew the 

inspection was bad.  (C at 219-21).  While Mr. Kubert may not have 

believed Mr. Fraley, the comment certainly reinforced Mr. Kubert’s 

impression that the person Amerispec sent to inspect the property was 

covered under its license and that the inspection agreement was valid 

limiting his recourse to a return of the inspection fee.  (C at 268; C at 1162-

5).  If the trial court had drawn all inferences in favor of the non-movants, as 

it must, the court would have concluded that Amerispec was not entitled to 
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judgment as a matter of law because Mr. Fraley misrepresented and 

suppressed material facts at the time he sought to obtain the release from Mr. 

Kubert in order to secure a release of all liability.  Harper, 514 So.2d at 

1368; Bank of Red Bay, 482 So.2d 274. 

 C. The Release Like Any Other Agreement Is Invalid When  
  There Is Mutual Mistake Of Fact And/Or No Meeting Of  
  The Minds. 
 
 Alternatively, the Kuberts argue that if both parties were laboring 

under the false impression that the person who conducted the inspection was 

licensed and that the Kuberts’ only recourse for the failed inspection was a 

return of the inspection fee then there was mutual mistake of fact and/or 

there could not have been a meeting of the minds regarding the release.  

Alabama Farm Bureau Insur. Co. v. Hunt, 519 So.2d 480, 483 (Ala. 1987) 

citing Ala. Code 1975 § 8-1-2 ("'When, through fraud, a mutual mistake of 

the parties or mistake of one party which the other at the time knew or 

suspected, a written contract does not truly express the intention of the 

parties, it may be revised by the court on the application of the party 

aggrieved so as to express that intention, so far as it can be done without 

prejudice to the rights acquired by third persons in good faith and for 

value.”); Grayson v. Hanson, 843 So.2d 146, 150 (Ala.2002) ("settlement 

agreements, like other agreements, are not valid when there has been no 
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meeting of the minds with regard to the terms of the agreement”); Blum v. 

Morgan Guaranty Trust Co. of New York, 709 F.2d 1463, 1467 (11th Cir. 

1983) (under Georgia law, agreement alleged to be settlement and 

compromise of pending lawsuit must meet same requisites of formation and 

enforceability as any other contract; there must be meeting of minds between 

the parties). “When considering the effect of a release, courts must ascertain 

the intent of the parties to the release.”36 

 D. The Release Is Invalid For Lack Of Consideration. 

 Even though the circuit court denied the Kuberts’ motion for the clerk 

to hold the check in dispute, the Kuberts argue that the release was still 

invalid for lack of consideration because they never cashed the check given 

to Mr. Kubert in exchange for the release.  (C at 1D).  Although there are no 

Alabama cases directly on point generally courts have recognized that an 

agreement without consideration is unenforceable.  Hartford Accident & 

Indemnity Co. v. Cochran Plastering Co. Inc, 935 So.2d 462 (Ala. Civ. App.  

2006); Johnson Motor Co. v. Sims, 72 So.2d 124, 125 (Ala. Civ. App. 1954) 

(“the delivery of the goods sold [is] conditional until the cash is paid or the 

check is honored”).  

                                                 
36 The release which was written and filled in by Amerispec states that Mr. Kubert 
accused him of negligence, and he denied negligence. (C at 300-1). 
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 E. The Circuit Court’s Judgment As A Matter of Law In  
  Favor of Adobe, Inc. d/b/a Amerispec Home Inspection  
  Service As To Ms. Kubert’s Claims Must Be Reversed  
  Because The Trial Court Failed To Recognize That One  
  Spouse Cannot Release The Other Without Express   
  Authority.   
 
 The trial court failed to recognize that a husband’s signature on a 

release does not bar all claims as to his wife without her expressed consent.  

Ex parte Dickinson, 711 So.2d 984 (Ala.1998); Peterson v. David "Spud" 

Bishop Contractor, Inc., 547 So.2d 492 (Ala.1989) (general rule is that one 

spouse's signature on a contract does not bind a nonsigning spouse).  At best 

Amerispec’s argument that Mr. Kubert signed the release with Ms. Kubert’s 

apparent authority is a question for the jury because this Court has found that 

the determination of apparent authority and the question of agency generally 

is a question of fact for the jury. Joseph Land & Co. v. Gresham, 603 So.2d 

923 (Ala.1992); Brown by Brown v. Commercial Dispatch Publ'g Co., 504 

So.2d 245 (Ala.1987). 

  1. The Trial Court Failed To Recognize That Amerispec 
   Acted As Ms. Kubert’s Agent In Conducting The  
   Inspection. 
 
 The circuit court erred in finding that Ms. Kubert was not a party to 

the contract and Amerispec did not act as her agent because she was not 

present during the inspection, and she did not sign the invalid Inspection 

Agreement. (C at 229-42).  Despite the fact that Ms. Kubert was not present 
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and did not sign the Inspection Agreement substantial evidence was 

submitted that Amerispec acted on Ms. Kubert’s behalf as her agent in the 

inspection of the Arab Property because Ms. Scheer, Ms. Kuberts’ agent, 

arranged for and negotiated the inspection, the inspection was performed on 

behalf of both Mr. and Ms. Kubert as joint owners of the property, and 

Amerispec accepted a check drawn on the Kuberts’ joint checking account 

as payment for the inspection.  (C at 509 L 11-14; C at 475 ¶ 24).  

Furthermore, the existence of an agency relationship between Ms. Kubert 

and Amerispec is a question of fact for the jury, and as such Amerispec’s 

was not entitled to judgment as a matter of law on her claims of fraud, 

misrepresentation, and breach of fiduciary duty because she relied upon the 

failed inspection to her detriment.  (C at 480-1 at ¶¶ 16-27; C at 474-5 ¶¶ 15-

24). Fisher, 772 So.2d at 465; Williams, 359 So.2d 798.   

  2. The Trial Court Erred By Relying On The Invalid  
   Inspection Agreement To Find Judgment As A   
   Matter Of Law As To Ms. Kubert’s Claims.  
 
 Moreover, the circuit court erred in relying on the invalid Inspection 

Agreement to find that Ms. Kubert was in fact a stranger to the contract 

between Amerispec and Mr. Kubert to inspect the Arab Property.  (C at 

1046).  The court states in its order “the plain language of the contract 

[Inspection Agreement] makes it clear that it is made for the benefit only of 
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the parties thereto, and that no one who is not specifically named may claim 

beneficiary status.” Id.  Not only did the court rely on an unenforceable 

contract to find that Ms. Kubert was not a party, but the circuit court then 

failed to consider “substantial evidence” submitted to the court that Ms. 

Scheer as Ms. Kubert’s agent arranged for and negotiated the inspection, the 

inspection was performed on behalf of both Mr. and Ms. Kubert as joint 

owners of the property, and Amerispec had knowledge that the inspection 

was conducted for both parties because it accepted a check drawn on the 

Kuberts’ joint checking account as payment for the inspection. (C at 473-8; 

C at 793-5).   The court alternatively found that even if Ms. Kubert were not 

a stranger to the contract she was at best a “third-party beneficiary” to an 

invalid contract and bound by the release she did not sign.  (C at 1048).  The 

court’s finding that Amerispec could rely on a “bad” contract to disclaim 

liability while simultaneously finding that Ms. Kubert was bound by a 

release she did not sign is contrary to the law and illogical.  Poarch v. Alfa 

Mutual Insur. Co., 799 So.2d 949, 955 (Ct. Civ. App. 2000).  The circuit 

court committed clear error by granting Amerispec’s motion for summary 

judgment by finding that Ms. Kubert was a stranger to the invalid contract 

and that Amerispec was not her agent in the inspection of the Arab Property.  
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In every respect the circuit court’s judgment is in error and is due to be 

reversed.    

II. The Circuit Court’s Judgment As A Matter of Law In Favor Of 
The Buyers’ Agent, Scheer and Steele & Associates, Must Be 
Reversed Because A Genuine Issue Of Material Fact Exist As To 
Whether The Standard Exculpatory Language In The Sales 
Contract And Inspection Addendum Can Act As A Bar To All 
Claims. 

  
A. The Circuit Court Failed To Recognize A Special   

  Confidential Fiduciary Relationship. 
 

 Generally sellers of used residential property have no duty to disclose 

defects and problems to purchasers.  Boswell v. Coker, 519 So.2d 493 (Ala. 

1987).  Courts in this state, however, have recognized an exception to the 

general rule when a “special relationship” exists between the parties creating 

a fiduciary duty to disclose defects and to act with due diligence.  Naramore 

v. Duckworth-Morris Realty Co. Inc., 669 So.2d 946, 950 (Ala. Civ. App. 

1995).  What's more, when a special confidential relationship exists between 

a buyer and the real estate agent the standard exculpatory “as is” language 

contained in the sales contract and inspection addendum will not bar all 

claims because in this situation the agent’s obligations to the principal fall 

outside the sales contract.  Id.   Even so the circuit court, obviously 

persuaded by Scheer and Steele & Associates’ argument that the exculpatory 

language applied in this situation and that Ms. Scheer’s representations were 
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nothing more than opinion and puffery, granted summary judgment on all 

claims.  (C at 556-60; C at 690-2). 

 In Naramore v. Duckworth-Morris Realty Company Incorporated the 

Alabama Court of Civil Appeals acknowledged a “special relationship” 

arising from an implied contract between the buyer and the selling agency 

for the limited purpose of arranging for a termite inspection and reporting 

the results thereof.  Naramore, 669 So.2d at 950.  According to the court 

when the agent assumed the obligation the duty arose to act with due regard 

to the interest of the principal with the utmost good faith and loyalty.  Id. An 

agent’s obligations to the principal when acting in a fiduciary capacity are 

separate from those obligations contained in the sales contract, and 

acceptance of the deed does not operate as a release of its claims.  

Naramore, 669 So.2d at 950 citing Cato v. Lowder Realty Co., 630 So.2d 

378 (Ala.1993); see also Commercial Credit Corp. v. Lisenby, 579 So.2d 

1291, 1294 (Ala.1991) (Court observing that the proper real estate agent for 

the buyer to rely upon is the realtor hired to represent and advise them in the 

purchase of the property); Moore v. Prudential Residential Services Limited 

Partnership, 849 So.2d 914, 922 (Ala. 2002) (noting buyers’ real estate 

agent and realty agency settling before trial); Williams v. Williams, 497 
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So.2d 481, 483 (Ala.1986); Williamson v. Realty Champion, 551 So.2d 

1000, 1002 (Ala.1989). 

In the instant case there was more than merely an implied contract 

from an assumed obligation, here the Kuberts expressly contracted with 

Scheer and Steele & Associates to represent their interests in the purchase of 

a suitable residence when they listed their Brownsboro residence for sale 

with Steele & Associates.  The existence of a special confidential 

relationship between the Kuberts and Scheer and Steele & Associates 

created a fiduciary duty on the part of the agent to disclose defects and to act 

with loyalty and due diligence; a duty that arose from an express contract 

between the parties.  Naramore, 669 So.2d at 950.  While Scheer and Steele 

& Associates’ had certain obligations that were defined by the parties’ 

express contract, they assumed other obligations through their course of 

dealings with the Kuberts.  Broyles v. Brown Engineering, 151 So.2d 767 

(Ala. 1963) citing 12 Amer. Jur., Contracts, § 239, page 765 (Whatever is 

necessarily implied in a contract is as much a part thereof as if expressly 

stated therein). 

 Based on their express contract and their course of dealings, Scheer 

and Steele & Associates were obligated to utilize their expertise to locate 

physically and financially sound property suited to the Kuberts’ needs that 
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was not in need of major repair, to identify fraudulent practices including 

inquiring about negatives and defects in the property, to disclose material 

facts known about the property, to refrain from engaging in puffery, to 

recommend and/or hire competent professionals to assist the Kuberts’ in 

their purchase such as a licensed inspector, to verify listing information 

and/or recommend additional services such as a survey that were outside 

their real estate expertise, to give feedback on comparables in the real estate 

market and on reports such as the inspection report and appraisal, and to 

advise the Kuberts regarding the implications of signing “as is” exculpatory 

language and disclaimers in regards to liability that would be assumed by the 

buyers for failure on the part of their agent to protect their interest.  Scheer 

and Steele & Associates’ as an agent of the buyers had obligations that were 

separate from those obligations contained in the sales contract and 

acceptance of the deed did not operate as a release of claims. (C at 564-604; 

C at 606-43).   

 B. The Circuit Court Failed To Recognize That The Standard  
  Exculpatory Language Does Not Bar Their Claims Of  
  Misrepresentation, Fraud, And Fraudulent Suppression  
  And The Kuberts Reliance On Their Agents’    
  Representations Was Reasonable. 
 
 The circuit court persuaded by Defendants’ assertions, failed to 

recognize that when a “special relationship” exists between the buyers and 
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the real estate agent the holdings of Leatherwood, Haygood, and Massey, are 

inapplicable and the signing of the standard sales contract will not preclude 

claims of misrepresentation and fraud.  Compare Potter v. First Real Estate 

Co., Inc., 844 So.2d 540, 551 (Ala. 2002) with Leatherwood, Inc. v. Baker, 

619 So.2d 1273, 1274 (Ala. 1992); Haygood, 571 So.2d 1086, 1089 (Ala. 

1990); Massey v. Weeks Realty Co., 511 So.2d 171, 173 (Ala. 1987).   

  1. Misrepresentation And Fraud.  

 The elements of misrepresentation and fraud are: (1) a false 

representation; (2) as to a material fact; (3) that the opposing party relies; 

and (4) that causes damage as a proximate result.   Ala. Code 1975 § 6-5-

101; Harper, 514 So.2d at 1368.  In the present case, a jury could deduce or 

infer that Scheer and Steele & Associates lured the Kuberts into a feeling of 

false security by misrepresenting what they would do for them as their 

exclusive buyers’ agent.  (C at 789).  Scheer and Steele & Associates, in 

documents and during the course of their dealings, represented to the 

Kuberts that the agent and agency were experts in real estate and the real 

estate market and that by engaging them as their exclusive agent, the 

Kuberts were assured of an ability to locate suitable properties to purchase.  

(C at 723-67; C at 782-90, 793-95).   
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 Ms. Scheer represented that the Arab Property was a suitable property 

because it was physically and financial sound, and a “good house” and a 

“good investment” with no obvious major problems. Id.  Furthermore, Ms. 

Scheer failed to properly advise the Kuberts about negatives regarding the 

property and downplayed defects and damage observed by the Kuberts. Id.  

The Kuberts testified that based on Ms. Scheer’s representations regarding 

her ability to judge good homes, Ms. Scheer must have either negligently or 

intentionally failed to utilize her so-called expertise to observe and inform 

the Kuberts that the property had been “dressed up” in order to fraudulently 

deceive potential buyers. (C at 755-6).  Ms. Scheer also failed to hire a 

licensed individual to inspect the property and misrepresented the 

qualifications of the inspection company.  (C at 874-5).  Finally, Ms. Scheer 

lured the Kuberts into purchasing the property by advising the listing agent 

that there was no need for a survey without comparing the MLS description, 

which contained significant errors in regards the properties’ dimensions, 

with an accurate plat that was on file with the listing agency.  (C at 1077).  

The record clearly shows that Ms. Scheer misrepresented material facts 

concerning the Arab Property and the Kuberts relied upon these 

misrepresentations in making their decision to purchase the property to their 
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detriment, but was the Kuberts’ reliance on the representations of their agent 

reasonable? 

  2. Reasonable Reliance.    

 Under the circumstances of this case, the Kuberts’ reliance on their 

exclusive agent’s representations was reasonable in light of the fact that the 

Kuberts did everything possible to protect their interests including having 

the subject property inspected, purchasing a major appliance warranty, and 

although not done, requesting a full appraisal instead of a drive-by. The 

Kuberts were lured into a feeling of false security by their agent’s 

representations.    

 In Potter v. First Real Estate Company Incorporated, this Court 

discussed the implications of Foremost’s reasonable reliance standard in a 

situation where an agent represents to the principal that they will protect 

their interests. Potter, 844 So.2d at 552 discussing Foremost Insur. Co. v. 

Parham, 693 So.2d. 409, 433 (Ala. 1997).  The Court found that the agent, 

even under a limited consensual dual agency agreement, had a special 

relationship of trust and confidence that lulled the purchasers into a feeling 

of false security.  Potter, 844 So.2d at 552.  In situations such as this where 

there is a special relationship of trust and confidence by express contract and 

history between the parties, reliance on representations made by the agent 
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about the subject property is justifiable, and the “as is” language contained 

in the standard contracts should not bar recovery for injuries suffered from 

the agent’s misrepresentations.  Id. 

  3. Fraudulent Suppression.  
  
 Under § 6-5-102 “suppression of a material fact which the party is 

under an obligation to communicate constitutes fraud.”  The elements of a 

fraudulent-suppression claim are "'(1) a duty on the part of the defendant to 

disclose facts; (2) concealment or nondisclosure of material facts by the 

defendant; (3) inducement of the plaintiff to act; (4) action by the plaintiff to 

his or her injury.'" Mclver v. Bondy’s Ford Inc., 2007 So.2d 2050317(Ala. 

Civ. App. 2007) citing Freightliner, L.L.C. v. Whatley Contract Carriers, 

L.L.C., 932 So. 2d 883, 891 (Ala. 2005)(quoting Lambert v. Mail Handlers 

Benefit Plan, 682 So. 2d 61, 63 (Ala. 1996)).    

  a. Buyers’ Agent Had Statutory Duty To Disclose. 
 

 A real estate agent selling used residential property has a duty to 

disclose defects when there is a fiduciary relationship between the parties.  

Commercial Credit Corp., 579 So.2d at 1293 citing Ala. Code 1975 § 6-5-

102 (Court noting that although no duty to disclose existed in that case, the 

proper realtor to rely upon was the one who represented the buyers’ interest).  

Here it is undisputed that Scheer and Steele & Associates had an express 
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contract creating a fiduciary relationship with the Kuberts, and accordingly 

Ms. Scheer and her agency had a duty to disclose material facts such as 

known defects and damage to the Arab Property that were material to the 

Kuberts’ purchase decision.  (C at 782-790, 793-95).   

   b. The Record Contained Evidence From Which It 
    Could Be Inferred Ms. Scheer Knew There Was 
    Damage and Defects And Concealed This Fact  
    Causing The Kuberts Injury. 
 
 Defendants argue they are entitled to judgment as a matter of law on 

the Kuberts’ claim of fraudulent suppression because there was no 

substantial evidence submitted that Ms. Scheer knew about the undisclosed 

damage and defects and concealed this information.  (C at 694).  The 

Kuberts disagree.  When viewed in a light favorable to the nonmovants there 

was considerable circumstantial evidence before the court from which the 

court could have concluded that Ms. Scheer knew about the damage and 

defects, and she concealed this fact so that the sale would be completed.  

Viking Motor Lodge, Inc., v. American Tobacco Co., 237 So.2d 632 (Ala. 

1970) (plaintiff has a right to prove his case or any essential element thereof 

by direct or circumstantial evidence and recovery could be founded on 

circumstances alone without direct proof).     

   After the Kuberts withdrew their offer to purchase the Decatur 

property based on a bad inspection report, Ms. Scheer insisted they revisit 
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the Arab Property.  When the Kuberts were considering the purchase, Ms. 

Scheer became adamant that she be present for the inspection “saying it was 

required by law.”  When difficulties in scheduling the inspection arose due 

to conflicts with Ms. Scheer’s schedule she conveniently agreed to make all 

the arrangements for the inspection.  Ms. Scheer then chose Amerispec 

instead of JADE Home Inspection Service, whom the Kuberts requested and 

used for the inspection of the Decatur property, telling them JADE was 

unavailable.  Ms. Scheer then told the Kuberts that she frequently did 

business with Amerispec, and it was a reputable company.  Amerispec sent 

an unlicensed person to conduct the inspection who failed to report extensive 

damage and defects and dangerous conditions in the property, and after 

insisting that she be present for the inspection “by law” Ms. Scheer left the 

property prior to the inspection being completed.  Then Ms. Scheer advised 

the listing agent that the Kuberts did not need a survey without checking to 

see if the MLS listing was accurate, which could have easily been done by 

checking the file and reviewing the plat.  Ms. Scheer seriously 

misrepresented the property. (C at 869-90).  Couple this circumstantial 

evidence with Ms. Sheer’s repeated reassurances to the Kuberts throughout 

their dealings that she was an excellent judge of property, that the Arab 

Property was a “good house,” a “sound financial investment,” a “physically 
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sound” property with no negatives and no need of major repairs there was 

substantial evidence before the court proving every element of the Kuberts’ 

claim for fraudulent suppression.  In light of the circumstantial evidence, a 

reasonable jury could conclude that the Kuberts were fraudulently deceived 

and lulled into a false sense of security by their agent’s misrepresentations 

and/or concealment of material facts about the condition of the Arab 

Property in order to induce them to purchase. 

 It is undisputed there was substantial damage and defects in the Arab 

Property requiring major repairs.  Furthermore, Scheer and Steele & 

Associates stood to gain financially not only on the commission from the 

Kuberts’ purchase of the Arab Property, but also on commissions for at least 

two other transactions by acting as a limited consensual dual agent on the 

sale of the Kuberts’ Brownsboro residence and on the sale of the house 

owned by the buyers’ of the Brownsboro residence.  Ms. Scheer arranged a 

three-tiered transaction from which she received commissions from all three 

sales contracts.  If the Kuberts’ had canceled the purchase of the Arab 

Property, like dominos, all the other transactions would have fallen and 

Scheer and Steele & Associates would have lost tens of thousands of dollars 

in commissions.  In this case, the record shows substantial circumstantial 

evidence from which a jury could infer that Scheer and Steele & Associates 
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intentionally concealed and/or suppressed material facts about damage and 

defects in the Arab Property.  Soniat v. Johnson-Rast & Hays, 626 So.2d 

1256 (Ala. 1993) (Court reversing summary judgment for the listing and 

selling agent and sellers where buyers requested termite report and a graph 

showing previous termite damage was not given to the buyer before closing, 

but there was no direct evidence regarding who exactly removed the graph); 

see also In re: Farmers Exchange Bank, 783 So.2d 24 (Ala. 2000) 

(modifying the holding in Soniat).  The Kuberts were lulled into a false 

sense of security by their agent’s representations and induced to purchase the 

Arab Property causing them severe economic injury and hardship because if 

they had known the true condition of the Arab Property they would not have 

purchased it.  (C at 782-90, 793-795). 

C. The Circuit Court Failed To Recognize That The Record 
Contained Sufficient Evidentiary Proof Of The Kuberts’ 
Claims For Breach Of Contract, Breach of Fiduciary Duty, 
Negligence And/Or Wantonness 

 
 The circuit court was obviously persuaded by the argument that the 

Kuberts’ claims for breach of contract, breach of fiduciary duty, negligence 

and/or wantonness must fail because the Kuberts did not submit substantial 

evidence to support every element of their claims.  (C at 694-5).  The circuit 

court committed clear error of law by granting summary judgment based on 

this argument.     
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  1. Breach of Contract. 

 In order to prove breach of contract there need only be evidence of a 

contract and failure on the part of the contracting party to perform. Vines v. 

Crescent, 85 So.2d 436 (Ala. Civ. App. 1972) (“A negligent failure to 

perform a contract, express or implied, is but a breach of contract.”).  Here 

as discussed above it is undisputed that the Kuberts had an express contract 

with Scheer and Steele & Associates to act as their exclusive agents in the 

purchase of the Arab Property, and there is ample evidence in the record 

from which a jury could conclude that Scheer and Steele & Associates failed 

to perform their promise as set out in the contract thereby breaching the 

agreement. (C at 647-48).   

  2.  Breach Of Fiduciary Duty And Negligence And/Or  
   Wantonness 
 
 While the Kuberts claimed damages Ex Contractu for breach of the 

express promise, they also claim damages in tort for breach of duty.  

Stephens v. Druid City Hospital, 268 So.2d 824, 828 (Ala. Civ. App.  1972) 

citing Vines, 85 So.2d 436 (An action Ex Contractu arises from a breach of 

promise whereas an action Ex Delicto arises from a breach of a duty).  

Failure to perform a promise pursuant to the contract, express or implied, is 

a breach of the contract, but breaching an implied duty to exercise due care 
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that causes injury is actionable in tort for breach of duty, negligence and/or 

wantonness).  Based on the Disclosure, the Single Agency Agreement, and 

the Buyer’s Service Pledge there can be no question that a fiduciary 

relationship existed between the Kuberts and Scheer and Steele & 

Assoicates, creating a duty to act on the part of the agent at all times in the 

buyers’ best interest with due care and diligence.  (C at 774-5, 778-79, 790).     

 There are three elements that the court must test for sufficiency of 

proof for an actionable case of negligence: “(1) the existence of some duty 

on the part of the defendant to protect the plaintiff from the injury of which 

he complains; (2) a failure by the defendant to fulfill that duty; and (3) an 

injury to the plaintiff proximately caused from such failure of the 

defendant.” Snyder v. Faget, 326 So.2d 113 (Ala. 1976) citing Havard v. 

Palmer & Baker Eng., Inc., 302 So.2d 228 (1974); Stokely-Van Camp, Inc. 

v. Ferguson, 122 So.2d 356 (1959).  There is no question that Scheer and 

Steele & Associates had a duty to act in the Kuberts’ best interest created by 

express contract and both the statutory and common law to protect them 

against the injury of which they complain.  The question then becomes:  Did 

Ms. Scheer, as an agent and a representative agent of Steele & Associates, 

breach her fiduciary duties either negligently and/or wantonly as a matter of 
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law when the Kuberts’ allege that she did and no substantial evidence was 

submitted in support of summary judgment to suggest otherwise?     

 This Court has defined wantonness “as the conscious doing of some 

act or the omission of some duty, while knowing of the existing conditions 

and being conscious that from doing or omitting to do an act, injury will 

likely or probably result.” Scott v. Villegas, 723 So.2d 642 (Ala. 1998) citing 

Bozeman v. Central Bank of the South, 646 So.2d 601 (Ala. 1994).   

Statutorily wantonness is defined as '[c]onduct which is carried on with a 

reckless or conscious disregard of the rights or safety of others.' Ala. Code 

1975, § 6-11-20(b)(3).  From the evidence before the court, it could be 

deduced that Ms. Scheer breached a fiduciary duty to protect the interest of 

the buyers with due diligence and loyalty because, as a real estate 

professional certified by the state, who holds herself out as an expert with 

substantial experience in handling these types of transactions, it is more 

probable than not that her failure to recommend a survey, her failure to hire 

a licensed and bonded inspection company, her failure to identify concealed 

damage while downplaying observed damages, and her failure to investigate 

the accuracy of the MLS listing was done either willfully or with reckless 

disregard.  Id.  Based on the evidence before the court, a jury could have 

concluded that there is ample circumstantial evidence implying that Ms. 
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Scheer, in order to further her own financial interest, knowingly and/or 

recklessly breached her duty to the Kuberts to protect their interest as buyers 

of used residential property. (C at 647, 789).  At a bare minimum, a jury 

could have concluded that Ms. Scheer was negligent in her conduct as the 

Kuberts’ agent. 

III. The Circuit Court’s Judgment As A Matter of Law In Favor Of 
The Listing  Agent, Jo Ann Smith, Must Be Reversed Because A 
Genuine Issue Of Material Fact Exists As To Whether The 
Kuberts’ Claims Of Misrepresentation, Fraud And Fraudulent 
Suppression Were Valid. 

 
A. Fraud, Misrepresentation, Fraudulent Suppression, and  

  Deceit. 
  

 As discussed above fraud is defined as “misrepresentations of a 

material fact made willfully to deceive, or recklessly without knowledge, 

and acted on by the opposite party, or if made by mistake and innocently 

acted on by the opposite party, constitute legal fraud.”  Ala. Code 1975 § 6-

5-101.  “Suppression of a material fact which the party is under an 

obligation to communicate constitutes fraud, the obligation to communicate 

may arise from the confidential relations of the parties or from the particular 

circumstances of the case."  Ala. Code 1975 § 6-5-102.  Deceit is "[t]he 

suppression of a fact by one who is bound to disclose it or who gives 

information of other facts which are likely to mislead for want of 

communication of that fact." Ala. Code 1975 § 6-5-104(b).  This Court has 
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long recognized an exception to the general rule for fraud when one person, 

unaware of the falsity, is simply acting as a conduit of information to a third 

party unless they acted in bad faith.  Speigner v. Howard, 502 So.2d 367, 

371 (Ala.1987); see also Miller v. Sexton, 549 So.2d 10, 12 (Ala.1989).  In 

Speigner, this Court held that a real estate agent was not liable for fraud for 

telling the buyers that the roof of a house they were considering buying was 

in good condition and had no defects when in fact it did because there was 

no evidence that the agent was aware of the true condition of roof.  Id. at 

370-1.     

  1. Fraud and Misrepresentation. 

The Kuberts testified during their depositions that they made an offer 

on the Arab Property based on the square footage and acreage that went with 

the residence as listed in the MLS listing, their agents’ representations about 

the property and a lack of negatives, the appraisal of the property, and what 

they believed to be a good inspection report by a competent licensed 

inspection service.  (C at 1234-6, 1258-9, 1282-87).  Additionally, Mr. 

Kubert testified that had he been presented with the plat plan at closing he 

would not have closed on the property. (C at 767 L 9-12).  The Kuberts, as a 

result of their reliance on the MLS listing, suffered a loss when they 
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received property that had less acreage and less square footage than what 

they believed they had bargained for.  (C at 1162-5).   

The listing agent, Jo Ann Smith, testified that there was a plat of the 

Arab Property in the file and that when she looked at it she knew that the 

measurements of the lot were different from the MLS listing, but she could 

not remember when she noticed the difference. (C at 1186, 1196-7; C at 

1227-9).  Jo Ann Smith further testified that she personally measured the 

room dimensions and that the agency’s secretary prepared the MLS for the 

property from information provided by her.  (C at 1178-82).  According to 

Jo Ann Smith, she took a copy of the plat with her to closing, but “forgot” to 

give it to the Kuberts.  (C at 1185-6).  Jo Ann Smith testified that she did not 

point out the differences between the MLS and the plat to anyone because 

she did not think a difference of 100 feet was significant.  (C at 1188).  

Furthermore, according to Jo Ann Smith, the Kuberts’ agent, Ms. Scheer 

decided that a survey wasn’t necessary because nothing in the subdivision 

had changed.  (C at 1181-2, 1190-1). 

Based on the evidence before the court it could be concluded that Jo 

Ann Smith was aware that the MLS was false and that the Kuberts would 

reasonable rely on this information to their detriment because she had a plat 

of the property in the file, she provided the inaccurate room dimensions, and 
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she was aware that the listing in the MLS for the property was false and 

misleading.  Given these facts, Speigner is inapposite because here there is 

sufficient evidence in the record that the listing agent was not merely a 

conduit, but an active participant in misrepresenting the property because 

she knew the description of the property in the MLS listing was false, and it 

was foreseeable that potential buyers would rely upon the MLS to their 

detriment.  Accordingly, all the elements of misrepresentation and fraud 

have been met and the circuit court clearly erred in finding that Jo Ann 

Smith was entitled to judgment as a matter of law. 

“Whether Defendants' conduct rose to a level sufficient to constitute 

‘misrepresentation of a material fact made willfully to deceive, or recklessly 

without knowledge and acted on by the opposite party’ [is] a question of fact 

for the jury.” Elrod v. Ford, 489 So.2d 534, 538 (Ala. 1986) citing Hartselle 

Real Estate & Insurance Co. v. Atkins, 426 So.2d 451, 453 

(Ala.Civ.App.1983); German Auto, Inc. v. Tamburello, 565 So.2d 238, 240 

(Ala. 1990) (question of whether there was misrepresentation or just a 

secretarial mistake was one for the jury); Ballew v. Charter Realty Era, 603 

So.2d 877 (Ala. 1992) (a jury question arises for a claim of 

misrepresentation once plaintiff puts forth evidence of a misrepresentation 

concerning a material fact that the plaintiff relied upon causing them to 
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sustain a loss).   It is the jury’s province to decide a witness’ veracity and to 

determine whether the misrepresentation was innocent, knowing and/or 

reckless. Id; see also  Smith v. Reynolds Metals Co., 497 So.2d 93, 95 (Ala. 

1986) (reversing summary judgment on misrepresentation claims where 

there was evidence on each element of misrepresentation claim which 

supported the position of the non-moving party because innocent 

misrepresentation is as much a legal fraud as an intended misrepresentation). 

    2. Fraudulent Suppression And Deceit. 

This Court has held that a duty or obligation to disclose a material fact 

giving rise to a claim for fraudulent suppression can arise “from the 

confidential relations of the parties or from the particular circumstances of 

the case."  Ala. Code 1975 § 6-5-102.  There was no confidential 

relationship between Jo Ann Smith, the listing agent who acted in the 

sellers’ interest, and the Kuberts.  Nevertheless, the Kuberts argue that Jo 

Ann Smith had an obligation or duty to disclose the inaccuracy contained in 

the MLS that arose from the particular circumstances of the case.     

  a. Duty To Disclose Arises From Public Policy. 

The Kuberts argued to the circuit court that Jo Ann Smith was under 

an obligation to disclose the inaccuracy of the MLS listing because of the 

circumstances of the particular case in that she was aware that the MLS 
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listing was false and Alabama has long recognized that false advertising is 

against the public interest.  Under Alabama law a person who knowingly, 

“in connection with the promotion of a sale, transfer, consumption or use of 

property or services, makes or causes to be made a false or misleading 

statement in any advertisement addressed to the public or to a substantial 

number of persons” is guilty of a misdemeanor.  Ala. Code 1975 § 34A-9-

42.  Additionally, the Alabama Real Estate Commission has the authority to 

revoke registration for real estate brokers who produce false and misleading 

advertising.  Ala. Code 1975 § 34-27-68.  

The Kuberts maintain that Alabama’s obvious concern over false 

advertising coupled with the fact it is well known that potential buyers rely 

on MLS listings both directly and indirectly to make purchasing decisions37 

creates a duty of care to publish accurate MLS listings and an obligation to 

disclose to potential buyers and appraisers MLS inaccuracies when the 

listing agent learns of the inaccuracies based on accurate information in their 

possession.  Drawing all inferences in the Kuberts’ favor there was evidence 

in the record from which a jury could conclude that Jo Ann Smith is liable 

for deceit because she suppressed information about the false and misleading 

MLS by “forgetting” to give the Kuberts the plat of the property, she knew 
                                                 
37 Appraisers use the MLS listings to compare the subject property to comparable 
properties in the area as a matter of practice to determine the fair market value of the 
property in question based on square footage and acreage.   
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the Kuberts and others as a matter of course rely on the MLS listing to 

evaluate properties, she was aware based on the plat that the MLS listing 

exaggerated the lot dimensions, and she was responsible for a providing the 

room dimensions that were misrepresented in the MLS listing.  Ala. Code 

1975 § 6-5-104(b).  

 B. Whether The Circuit Court Erred In Its Finding That The  
  Standard Exculpatory “As Is” Language Is A Complete Bar 
  To All Claims When There Is Evidence Before The Court  
  Of Affirmative Fraud. 
 

This Court has repeatedly held that the standard “as is” exculpatory 

language contained in a sales contract is a complete bar to recovery against 

the sellers and real estate brokers even in cases where fraud exists when 

there no duty to disclose.  Leatherwood, 619 So.2d at 1274; Haygood, 571 

So.2d at 1089; Massey, 511 So.2d at 173; but see In re: Farmers Exchange 

Bank, 783 So.2d 24.  But “[a] defendant who has no duty to disclose arising 

from his relationship with the plaintiff may nevertheless be liable for 

fraudulent concealment if he knowingly takes action to conceal a material 

fact that has been requested of him by the plaintiff and does so with the 

intent to deceive or mislead the plaintiff." In re: Farmers Exchange Bank, 

783 So.2d at 28.  To the extent there is a duty to disclose requested 

information In re: Farmers Exchange Bank overrules Massey, Haygood, and 
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Leatherwood, when a seller and a real estate broker conceal material fact 

with intent to deceive or mislead.  Id.   

The Kuberts argue that the instant case presents just the right 

opportunity, given the evidence in the record of substantial affirmative fraud 

on the part of the sellers, real estate brokers, and the inspection company, for 

this Court to overrule Massey, Haygood, and Leatherwood to bring the law 

in this state in line with other states in cases of affirmative fraud even in 

situations where there is otherwise no duty to disclose.  The Kuberts argue 

that public policy demands that the “as is” language should not bar recovery 

against sellers and listing agent who engage in affirmative fraud knowing 

buyers will be deceived.  This is especially so in the instant case where the 

buyers did everything possible to protect their own interests and they still 

suffered substantial loss as a result of the affirmative fraud.  Specifically, the 

listing agent should be liable for fraud, misrepresentation, and/or fraudulent 

suppression because the agency published a false MLS listing, the listing 

agent was in possession of a plat showing accurate information, the listing 

agent was aware the MLS listing was false, the buyers’ agent advised against 

a survey, and both agents “forgot” to give the plat to the buyers at closing.  

This Court has said that “[r]eal estate brokers and salespersons should not be 

exempt from responsibility for statements and representations they make to 
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induce a purchaser to act, when, under the circumstances, these amount to 

fraud in a legal sense.” Earle, McMillan & Niemeyer, Inc. v. Dekle, 418 

So.2d 97, 100 (Ala.1982).   

CONCLUSION 
 

 The circuit court erred in finding that Defendants were entitled to 

judgment as a matter of law on all Plaintiffs’ claims because Defendants 

failed to submit substantial evidence, and the only evidence before the court 

was evidence that supported rather than negated the Kuberts’ claims.   

 Specifically, summary judgment for Amerispec was improper because 

there was substantial evidence in the record that created a genuine issue of 

material fact for the jury on the issue of whether the release was valid.  

Determination of the release’s validity depended on whether there was 

proper consideration for the release, whether the release was obtained 

through fraudulent means, whether there was mutual mistake and no meeting 

of the minds between the parties to the release, whether Amerispec was the 

Kuberts’ agent in the inspection and therefore owed a duty to disclose, and 

whether a non-signing spouse is subject to a release signed only by her 

husband without her apparent or express authority.  

 Summary judgment for Scheer and Steele & Associates, the Kuberts’ 

exclusive real estate agent, was also improper because this Court has 

 73

http://66.161.141.176/cgi-bin/texis/web/alcaselaw/bvindex.html?dn=418+So.2d+97&sid=d0c48933eef16ef4fdf34a579a3eb82b
http://66.161.141.176/cgi-bin/texis/web/alcaselaw/bvindex.html?dn=418+So.2d+97&sid=d0c48933eef16ef4fdf34a579a3eb82b


recognized that the obligations of the buyers’ agent to the principal fall 

outside the sales contract and the standard exculpatory “as is” language will 

not stand as a complete bar to recovery.  Additionally, because there was a 

duty to disclose on the part of the buyers’ agent arising from a confidential 

relationship, all the Kuberts’ claims were sufficiently pleaded because there 

was substantial circumstantial evidence in the record from which a jury 

could conclude that the buyers’ agent breached her contract and fiduciary 

duty to her principals by willfully, knowingly, and/or with reckless disregard 

misrepresented and/or fraudulently concealed known damage and defects in 

the subject property, and by hiring an unlicensed person to inspect the 

subject property causing the Kuberts to suffer a loss as a proximate cause 

thereof.         

 As a final matter summary judgment for the listing agent, Jo Ann 

Smith, was improper because the circuit court failed to recognize that a 

listing agent may be liable for misrepresentation, fraud, fraudulent 

suppression and/or deceit when the listing agent affirmatively misrepresents 

the subject property in the MLS.  In the instant case the listing agent 

willfully and/or with reckless disregard misrepresented the property because 

she had accurate and reliable information in her possession.  Furthermore, a 

listing agent as a matter of public policy should have a duty to disclose that 
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the MLS misrepresents the property if she recognizes that it is misleading

because potential buyers are known to rely on this information in making

purchases. Finally, this Court should take the opportunity to overrule

Massey, Haygood, and Leatherwood completely and bring the law in this

state in line with other courts across the country, and hold that the standard

"as is" exculpatory language in a sales contract is no bar to recovery when

there is evidence of affirmative fraud. Based on the foregoing summary

judgment in favor of the Defendants is due to be reversed.

Respectfully Submitted,

~~~
isa S· ves

Elisa Smith Rives, LLC
2208 Ringold Street, Ste 103
Guntersville, AL 35976
(256) 582-3559 (telephone & fax)

Attorney for Appellants

Date:~~ \ ~D ,2007
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