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ARGUMENT 

I. Summary Judgment and Substantial Evidence 

 Appellees all erroneously argue that the trial court’s award of summary 

judgment on all counts is appropriate because Plaintiffs failed to submit “substantial 

evidence” to support their allegations sufficient to create a genuine issue of material 

fact.  (Brief of Adobe, Inc. d/b/a Amerispec ‘“Amerispec” at p. 22-25; Brief of 

Appellee Tobye Scheer and Steele & Associates-Century 21 Realty “Scheer and 

Steele & Associates” at p. 15, 21, 24-6; Brief of Jo Ann Smith at p. 29-30, 33-4, 40, 

42-43).  Plaintiffs strongly disagree.  While Plaintiffs did in fact present sufficient 

substantial evidence, what Appellees utterly fail to realize is that Plaintiffs did not 

have the burden of presenting “substantial evidence” in support of every allegation 

until Defendants articulated their respective prima facie cases.  It is well established 

that “to defeat a properly supported motion for summary judgment, the nonmoving 

party must present substantial evidence supporting its claims and creating a genuine 

issue of fact.” Ala. Code 1975 § 12-21-12. (emphasis added); West v. Founders Life 

Assurance Co. of Fla., 547 So.2d 870, 871 (Ala. 1989).  But the phrase “properly 

supported” in this well-known rule has meaning and purpose.  A motion that is not 

properly supported does not shift the burden to the nonmovant to present substantial 

evidence.  "Once the moving party makes a prima facie showing that no genuine 

issue of material fact exists, then the burden shifts to the nonmovant to go forward 

with evidence demonstrating the existence of a genuine issue of material fact.... [T]he 
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nonmovant must meet this burden by 'substantial evidence.'" Chatham v. CSX 

Transp., Inc., 613 So.2d 341, 343 (Ala. 1993) (emphasis added).  Appellees’ motions 

were not properly supported because the evidence before the court supported rather 

than negated Plaintiffs’ allegations contained in the Complaint, the Amended 

Complaint, and the Second Amended Complaint.  (C at 2-11; 89-107; C at 868-899).  

Defendants did not present competent evidence in support of summary judgment to 

negate any of Plaintiffs’ allegations.   

 Defendants’ submissions in support of summary judgment were excerpts of the 

Kuberts’ testimony.  Defendants did not support their respective motions with 

affidavits or other evidence to negate Plaintiffs’ allegations resting simply on general 

denials contained in their respective pleadings.1  (C at 255-275; C at 505-534; C at 

564-605; C at 606-648; C at 723-48; C at 749-781).  In opposition to summary 

judgment the Kuberts filed several affidavits, additional excerpts of their deposition 

testimony, and excerpts of the deposition testimony of Jo Ann Smith and Jeannie 

Helms on behalf of The Premiere Agency.  (C at 473-8; C at 479-485; C at 535-45; C 

at 793-5; C at 782-90; C at 1094-5; C at 1096-7; C at 1058-65; C at 1066-93; C at 

1094-5; C at 1162-3; C at 1164-5; 1167-70; C at 1172-1231; C at 1233-64; C at 1266-

87).  “It is axiomatic that ‘it is the movant's burden on motion for summary judgment 

                                                 
1 Scheer and Steele & Associates and Amerispec filed a motion to strike and a motion to join in 
motion to strike, respectively, in response to the second amended complaint.  (C at 912-915, 937-
940).  Jo Ann Smith and The Premiere Agency filed an improper answer in which they 
simultaneously denied and admitted certain allegations and failed to answer other allegations.1 (C at 
904-911). 
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to refute, by competent evidence, any and all allegations of plaintiffs' complaint and 

thereby establish that there is no genuine issue of any material fact and that the 

movant is entitled to a judgment as a matter of law.” Sheetz, Aiken & Aiken, Inc. v. 

Louverdrape, Inc., 514 So.2d 797, 802-3 (Ala.1987) (emphasis in original, internal 

cites omitted).  “A defendant moving for a summary judgment must refute by 

competent evidence any and all allegations of the plaintiffs' complaint and thereby 

establish that there is no genuine issue of material fact and that it is entitled to a 

judgment as a matter of law. If the movant does not meet that burden, it is not entitled 

to a summary judgment.” Sheridan v. Bd. Of Water & Sewer Comm’s Of The City Of 

Prichard, 764 So.2d 526, 530 (Ala. 2000) (Justice Lyons dissent); see also Lavender 

v. State, 549 So.2d 501, 502 (Ala. 1989); Herzog v. Castle Rock Entertain., 193 F.3d 

1241 (11th Cir. 1999)(“[p]arty opposing a motion for summary judgment need not 

respond to it with any affidavits or other evidence unless and until the movant has 

properly supported the motion with sufficient evidence.”) citing Adickes v. S. H. 

Kress, 398 U.S. 144, 160 (1970); see also Ala. Code 1975 § 12-21-12.  Appellees, 

one and all, are mistaken regarding Plaintiffs’ burden when the movant fails to 

establish a prima facie case that no genuine issue of material fact exists by presenting 

competent evidence to negate Plaintiffs’ allegations.   
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II. Adobe, Inc./Amerispec 
  
 A. Undisputed Facts  

 Plaintiffs’ appeal as to Amerispec relates to the trial court’s improper grant of 

summary judgment to this defendant.  Amerispec here, as it did in the court below, 

misleadingly states the record and draws improper conclusions and inferences 

regarding circumstances surrounding the inspection and the signing of the release in 

order to have this Court affirm an improper award of summary judgment. The 

following facts specifically supported by the record are undisputed. 

 1. Tobye Scheer, the buyers’ agent, on behalf of both Plaintiff Keith Kubert 

and Plaintiff Brenda Kubert made all of the inspection arrangements, including 

selecting Amerispec as the home inspection company, were made by. (C at 874-75; C 

at 473-8; C at 479-85). 

 2. Scheer told the Kuberts that only one of them needed to be present 

during the inspection to pay for it; so, only Keith Kubert attended the inspection. (C 

at 875 ¶ 37; C at 473-8; C at 479-85). 

 3. The inspection was paid for by a check drawn on Keith and Brenda 

Kuberts’ joint checking account. (C at 475 ¶ 24; C at 479-85 C at 545). 

 4. Plaintiff Keith Kubert was given and asked to sign a form document by 

the person conducting the inspection entitled “Inspection Agreement” that contained 

representations made by Amerispec regarding recourse against the company. (C at 

481 ¶¶ 25-6). 
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 5. According to the document, Amerispec represented that if it failed to 

perform or was careless or negligent in its performance, liability was limited to a 

return of the fee paid. (C at 472). 

 6. When Plaintiffs found extensive damage that went unreported upon 

moving into the subject property Plaintiff Keith Kubert, relying on the document, 

contacted Amerispec. (C at 473-8, 479-85; C at 782-86). 

 7. The owner and operator of the local Amerispec franchise, Philip Fraley, 

knew at the time he discussed the failed inspection with Keith Kubert that the person 

who performed the inspection was not licensed and that the Inspection Agreement 

and the limit of liability clause contained therein were unenforceable. (C at 881-2 ¶¶ 

78-87). 

 8. Knowing Keith Kubert was relying on the Inspection Agreement 

Amerispec agreed to refund the inspection fee. (C at 484 ¶¶ 55-6).  

9. Amerispec sent someone over with a check for the fee, and he demanded 

a signed release in exchange for the check that states “1. You accuse me of 

NEGLIGENCE ON THE SUBJECT INSPECTION and I deny NEGLIGENCE. 

HOWEVER NOTING PROBLEMS DO EXIST.  2. To forsake litigation and 

arbitration, I agree to:  REFUND INSPECTION FEE IN THE AMOUNT OF 

$430.00.”  (C at 20; C at 484 ¶¶ 55-6). 

 B. A Release Obtained Through Fraud Or Other Misleading   
  Incidence Is Not a Bar To Recovery  
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  1. Amerispec Failed To Negate Plaintiffs’ Allegations Of  
   Fraud.  
 
 Amerispec cites Underwood v. AllState Insurance Company for the proposition 

that a release is a complete bar to relief. Underwood v. AllState Ins. Co., 590 So.2d 

258 (Ala. 1991).  But a dispute between parties may be voluntarily settled by release 

only if the parties have the same knowledge or means of obtaining knowledge 

concerning the circumstances involving their rights and there is no fraud or other 

misleading incident associated with the release.  Id.  Because Amerispec failed to 

negate Plaintiffs’ allegations that the release was obtained through fraud, it has failed 

to make its prima facie case, and accordingly, Amerispec failed to sustain its burden 

of showing that it was entitled to summary judgment. Id. at 259.  

  2. Evidence Of Unlicensed Inspector 

 In its brief in response, Amerispec argues that there is no admissible evidence 

that Todd Padgett “Padgett,” the person sent by Amerispec to inspect the subject 

property, was unlicensed at the time of the inspection. (Amer. Brief at p. 22).  

Plaintiffs disagree.  Again the Kuberts point out that it is an indisputable fact that 

Amerispec failed to offer competent evidence to negate any of their allegations.  

Accordingly, there was no burden on the Kuberts to present substantial evidence of 

Padgett’s licensing status to defeat summary judgment. See Section I.  “The initial 

burden on a summary judgment motion, however, is on the movant. Rule 56(e), Ala. 

R. Civ. P., reads in part: ‘When a motion for summary judgment is made and 
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supported as provided in this rule, an adverse party may not rest upon the mere 

allegations or denials of his pleading.’"  Shadrick v. Johnston, 571 So. 2d 1008, 1012 

(Ala. 1990); Underwood, 590 So.2d at 259 (Court reversing summary judgment for 

Allstate because there was no admissible evidence filed in support of summary 

judgment to negate the allegations that the release was procured through fraud).   

 Although there was no burden on Plaintiffs to submit “substantial evidence” to 

the effect that Padgett, the person who performed the inspection, was unlicensed at 

the time of the inspection,2 Plaintiff Keith Kubert submitted in opposition to 

summary judgment, a sworn affidavit to the effect that he received a certified 

acknowledgment from the State of Alabama Building Commission that Padgett was 

not licensed until March 31, 2004, weeks after he inspected the subject property

at 782-786 Exhibit A).  The demands of Rule 56(e) of the Alabama Rules of Civil 

Procedure do not require admissible evidence, but rather evidence that would be 

admissible at trial.  “[O]pposing affidavits shall be made on personal knowledge and 

shall set forth such facts as would be admissible evidence and shall show 

affirmatively that the affiant is competent to testify to the matters stated therein.” 

.3  (C 

                                                 
2 Amerispec states “[to] date, and throughout the remaining time this case was pending below, the 
Plaintiffs failed to offer any admissible evidence with respect to Mr. Padgett’s licensing status.” 
(Amer. at p. 24).  But see (C at 782-786 Exh. A). 
3 Amerispec claims in its brief, fn 4 p. 27, that Plaintiffs accused the court below of refusing to 
address their motion to compel, and that in fact the court addressed the motion orally.  This is in 
error.  The record clearly shows that Amerispec gave only a cursory response to Plaintiffs’ 
discovery requests, and if the court had properly addressed the motion it would have found that it 
was due to be granted.  (C at 656-80). When Padgett did get his license, weeks after the inspection, 
it was under the name Accuspec and not Amerispec.    
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Holloway v. Gov’t Employee Ins. Co., 329 So.2d 529 (Ala. 1976).  The affidavit 

submitted in opposition to summary judgment meets the Rule 56(e) demands becaus

it is a sworn statement of Plaintiff Keith Kubert based on personal knowledge that he 

received a certified document that was on file as a public record from the person in 

charge of records for the Alabama Building Commission regarding Padgett’s

licensing status at the time of the inspection.  See 

e 

 

Alabama Rules of Evidence Rule 

803(8). (C at 782-786 Exhibit A).  At trial Keith Kubert would be able to testify th

he received the certified public record and produce the authentic original certified 

at 

 

 

nd/or 

use the 

 a 

 

it is not, at best this would create a genuine issue of material fact as to whether the 

copy as admissible evidence.   

 3. Knowledge of Alleged Suppressed Facts  

The Kuberts alleged that Padgett inspected the property, that he was not a

licensed inspector at the time, that Amerispec knowingly sent an untrained and 

unlicensed individual to inspect the property, that Fraley knew at the time that he 

induced Keith Kubert to sign the release that Padgett was not properly trained a

licensed, and the Kuberts had a cause of action against Amerispec beca

limiting liability clause in the Inspection Agreement was not binding.  

(C at 868-99 ¶¶ 79-87).  Instead of denying any of these allegations Amerispec filed

Joinder in Motion to Strike. (C at 937-939).  Amerispec’s counsel contends that its 

motion to strike is tantamount to an answer and general denial of all the allegations.  

Even if Amerispec’s motion to strike could be considered as a general denial, which
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release was obtained by fraud because there is no competent evidence in the record to 

negate these allegations. See Section I.  

  4. Confidential Relationship Existed  

 Amerispec argues that there was no confidential relationship between 

Amerispec and the Kuberts, but even if one did exist it dissolved once it became an 

adversarial relationship.  (Amerispec Brief at p. 18).  "A confidential relation exist[s] 

when two parties stand in such a relation to each other, that trust and confidence is 

justly placed by one person in the other and the other person possesses the influence 

which naturally grows out of that trust and confidence.  Bolan v. Bolan, 611 So.2d 

1051, 1054 (Ala. 1993).  The Kuberts by and through their agent engaged Amerispec 

to conduct a home inspection of the subject property prior to purchase for their 

benefit and their benefit alone. The Kuberts trusted their agent, Tobye Scheer, to hire 

a competent and professional home inspection company licensed by the State of 

Alabama to inspect the subject property prior to the Kuberts’ making a very large 

financial and emotional investment.  Surely, the State of Alabama recognizes the 

relationship between real estate professionals sanctioned by the State and their 

clientele as one based on trust and confidence.   

 Keith Kubert testified that based on reassurances from his agent he believed the 

inspector was qualified.  (C at 265).  There is no question that a confidential 

relationship existed between the parties that entailed a sense of trust and confidence.  

That sense of trust and confidence did not end with the completion of the inspection.  
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While the Kuberts’ confidence in Amerispec was shaken by the failed inspection and 

Mr. Kubert no longer believed the person conducting the inspection was well 

qualified, he still believed Amerispec’s written representations to him that the failed 

inspection was the result of negligence and that his only recourse was a return of the 

inspection fee.  (C at 261-2).  A relationship based on trust and confidence does not 

end immediately at the convenience of one party.  State Farm Mut. Auto. Ins. Co. v. 

Ling, 348 So. 2d 472, 475-6 (Ala. 1977) (Court declining to find that the confidential 

relationship between and insured and insurer ends once the parties entered into 

negotiations).   

5. There Was No Consideration For Release  

Amerispec citing the Uniform Commercial Code of Alabama Section 7-3-

310(b)4 argues that the Release was supported by valid consideration in the form of a 

check and because Plaintiffs did not return the check immediately their fraud claims 

fail as a matter of law. (Amerispec Brief at pp. 28-34).  Plaintiffs, once again, 

disagree.  Section 7-3-310(b) states that the underlying obligation remains suspended 

until the check is either paid or certified, thus, only payment or certification of the 

check results in discharge of the obligation.  Ala. Code 1975 § 7-3-310(b).  One of 

Plaintiffs’ first acts after Defendants filed their respective pleadings in answer to the 

                                                 
4 The Uniform Commercial Code is not applicable in the present case because the underlying 
obligation dealt with services and not goods. 
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complaint was to move the court to hold the check.5  (C at 37-9).  A check is no 

longer a valid instrument 90 days after the date it is written.  Ala. Code 1975 § 7-3-

304.  The court below denied Plaintiffs’ motion over five months after it was filed, 

well after the check became nonnegotiable.  (C at 1D).  Amerispec cites Spencer v. 

West Alabama Properties, Inc., 564 So.2d 425 (Ala. 1990) and Kelley v. Kelley, 303 

So.2d 108, 110 (Ala. App. 1974) as dispositive on this issue, but the fact is these 

cases are simply not on point. (C at 311-17; C at 416-418; C at 389-485). Moreover, 

the Kuberts are unaware of Alabama precedent on all fours with the issue of whether 

a check offered in consideration for a release that is never presented for payment is 

valid consideration for a release. 

6. “Mutual Mistake” and “Meeting Of The Minds” 

  Counsel for Amerispec misstates the record by claiming that Plaintiffs never 

raised the issue of the release being ambiguous and invalid based on “mutual 

mistake” and/or “no meeting of the minds.” (C at 403, 411-2).  Although Amerispec 

filed its motion for summary judgment before the Kuberts filed their second amended 

complaint, the Kuberts raised these arguments in their opposition to summary 

judgment based on the language of the release drafted by Amerispec.  (C at 201-328).  

Once Plaintiffs filed their Second Amended Complaint, Amerispec never revised or 

amended its pleadings filing only a motion to join in Scheer and Steele & Associates’ 

                                                 
5 Plaintiffs’ counsel attempted to return the check to Amerispec’s counsel during oral argument, but 
when defense counsel refused the check and there was no ruling by the court on the motion 
Plaintiffs’ counsel, as an officer of the court, held the check. 
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motion to strike.  Obviously, if both parties were laboring under the false impression 

that the person who conducted the inspection was licensed then there was a mutual 

mistake of fact and there could not have been a meeting of the minds. Alabama Farm 

Bureau Ins. Co. v. Hunt, 519 So.2d 480, 483 (Ala. 1987). 

 C. Claims Of Brenda Kubert Are Valid And Enforceable  

 Plaintiffs’ principal brief and the record are replete with argument concerning 

the status of Plaintiff Brenda Kubert in regards to the underlying inspection 

agreement.  Plaintiff, Brenda Kubert, was a party to the agreement between 

Amerispec and Tobye Scheer to inspect the subject property regardless of the fact 

that the Inspection Agreement was unenforceable.  For all the reasons specified in 

Plaintiffs’ principal brief and repeatedly argued in the trial court Plaintiff, Brenda 

Kubert, was neither a stranger to the underlying contract nor a third party beneficiary.  

(C at 28-36, 73-75, 389-485, 535-545, 546-54, 656-60, 796-817, 912-25, 958-63, 

1098-1116, 1141-1287).  Moreover, Amerispec was aware that the property was 

being inspected on behalf of both Keith and Brenda Kubert, and Keith did not have 

his spouse’s express authority to release Amerispec from all liability for her claims in 

regards to the inspection fraudulently performed by an unlicensed person.  Poarch v. 

Alfa Mut. Ins. Co., 799 So.2d 949, 955 (Ala. Civ. App. 2000). 

 D. Second Amended Complaint 

 Counsel for Amerispec argues that Plaintiffs never addressed the issue of 

Amerispec’s failure to answer the second amended complaint in the court below; 
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however, this is fallacy.  The Kuberts raised this issue in their Rule 59(e) motion to 

alter, amend, or vacate, the first opportunity they had to address this issue as it related 

to Amerispec, and directed the court’s attention to the fact that their allegations had to 

be taken as true during oral argument.6  (C at 1098-1116; R at 46-53).  Until the court 

issued its order the Kuberts simply had no reason to raise the issue because they had 

no way of knowing the court would not consider their second amended complaint 

filed nearly a year before.7  (C at 1G-J).  Furthermore, Amerispec was aware of the 

implications for its failure to answer because this was not the first time Amerispec 

neglected to answer a complaint.  When the court below denied Amerispec’s motion 

to dismiss, Amerispec failed to answer Plaintiffs’ first amended complaint for five 

months resulting in Plaintiffs filing a motion for judgment on the pleadings or 

alternatively for summary judgment raising this issue. (C at 1D-E).  Amerispec 

answered thereafter and Plaintiffs filed a motion to strike, but the court denied the 

Kuberts’ motion. (C at 1E, 141-87). In opposition to summary judgment the Kuberts 

addressed the issue of Amerispec’s untimely answer and the implications of its failure 

to deny Plaintiffs’ allegations.  (C at 401-4).     

 The Kuberts also addressed Amerispec’s motion to strike arguing that the same 

legal standard should apply to both parties’ amendments.  (C at 916-924).  If the court 

                                                 
6 Furthermore, the issue of failing to deny an allegation was raised in opposition to summary 
judgment for Jo Ann Smith and The Premiere Agency.  (C at 1125; R at 17-20, 31, 35-6).   
7 The court below did not strike the second amended complaint, which also added new claims and 
parties regarding the fraudulent transfer of property by the sellers after suit was filed, because the 
newly added parties answered and are still parties to the action below. (C at 1G-H).   
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was going to allow Amerispec to freely amend after neglectfully failing to answer 

then surely the Kuberts had the right to amend their pleadings based on newly found 

evidence that the person conducting the inspection was unlicensed, information 

Amerispec withheld notwithstanding Plaintiffs’ proper discovery requests and a 

motion to compel. (C at 329-357, 661-680).  Additionally, this case was never set for 

trial and Plaintiffs amended their complaint nearly a year before the court ruled. (C at 

1A-K).  Even if the court had ruled a year earlier and prior to Plaintiffs’ amendment 

being filed, which it did not, the second amended complaint was allowable based on 

the newly discovered evidence regarding the licensing status of Padgett.  Large v. 

Johnson, 429 So.2d 985, 987-8 (Ala. 1983).   

III. Scheer and Steele & Associates   

 A. Undisputed Facts About The Buyers’ Agent  

 Scheer and Steele & Associates arguments are misplaced as well.  First Scheer 

and Steele & Associates argue that the Kuberts failed to submit “substantial 

evidence” to support their claims of misrepresentation and fraudulent suppression.  

The Kuberts, however, presented substantial evidence from which a jury could 

conclude that Scheer and Steele & Associates misrepresented the subject property 

and substantial circumstantial evidence that Scheer fraudulently suppressed material 

defects in the subject property to ensure that the sale would go through.  

The following facts are undisputed: 
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 1. Scheer and Steele & Associates presented the Kuberts with a Real Estate 

Brokerage Services Disclosure Statement and Century 21- Real Estate for Your 

World- Century 21 Buyer Service Pledge that contained representations regarding the 

role of the buyers’ agent in the purchasing process. (C at 774, 789). 

 2. The Kuberts signed The Single Agency Buyers Representation that 

contained additional representations regarding the role of Scheer and Steele & 

Associates in the purchasing process. (C at 647-8). 

 3. Scheer required the Kuberts to sign another exclusive agency agreement 

that she would represent them as their exclusive agent in the purchase of a 

replacement property when the Kuberts listed their Brownsboro residence with Steele 

& Associates in the fall of 2003.  (C at 473, 479). 

 4. Scheer repeatedly represented to the Kuberts that she was an expert and 

knew the market very well, that she was a good judge of homes because she was in 

them so frequently, and she would not show the Kuberts properties that were not 

good properties.  (C at 577).   

 5. Scheer and Steele & Associates acted as the Kuberts’ exclusive buyers’ 

agent in the purchase of replacement property for over six months.  

 6. Scheer did not ask a single question about the subject property.  (C at 

1181-2, 1217-9).  

 7. Scheer asked Jo Ann Smith, the sellers’ agent, to attend the inspection. 

(C at 1218-9). 
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 8. Without making a single inquiry in regards to the property, Scheer 

engaged in “puffery” representing to the Kuberts that it was a good home, a good 

investment, that the schools were exceptional, that there were no negative with the 

property, that the home was in good shape and that the Kuberts would not have to do 

anything, that the sellers had done a “great job” in the basement, that the home was in 

an area with more expensive homes so the value would continue to go up, that the 

damage that was observed by the Kuberts was minimal and easily fixed.  (C at 572-3, 

577-84, 578-9, 583-4, 624, 627-8, 637, 640, 642-43, 690).  

 9. Scheer did not ask to see the plat or the listing information that was on 

file with the listing agency. (C at 1182). 

 10. Scheer did discuss the plat with Jo Ann Smith and without input from 

the Kuberts elected not to have the subject property surveyed. (C at 1077, 1181).  

 11. Scheer knew the Kuberts had declined to purchase property in Decatur, 

Alabama based on an inspection report that showed there were defects in the 

property.  (C at 570-1).  

 12. Scheer downplayed the seriousness of defects observed by the Kuberts 

as just minor problems that could be easily fixed.  (C at 579). 

 13. Scheer and Steele & Associates hired an unlicensed home inspector.  (C 

at 782-786 Exhibit A). 
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 14. Based on Scheer and Steele & Associates’ repeated representations 

about their ability to judge property the Kuberts’ trusted Scheer’s representation of 

the subject property.  (C at 577-8). 

 15. In response to the Kuberts’ direct inquiries about negatives in the 

property, Scheer responded that it was a good investment. (C at 626-7).  

 B. Caveat Emptor  

 Scheer and Steele & Associates as the buyers’ agent cannot avail themselves of 

the doctrine of caveat emptor, and their reliance on cases that do not involve a 

“confidential relationship” between the real estate agent and the buyers is misplaced.  

The line of cases holding that claims of fraud and fraudulent suppression are 

foreclosed by a buyer signing documents containing the standard exculpatory “as is” 

language is inapposite when there exists a confidential relationship between the real 

estate licensee and the buyers that results in the buyers being lured into a false sense 

of security, and then betrayed by their own agent who fails to protect their interests.  

A fiduciary is “[a] person having duty, created by his own undertaking, to act 

primarily for another's benefit in matters connected with such an undertaking.” 

BLACK'S LAW DICTIONARY 625 (6th ed.1990).  Throughout the buying process the 

Kuberts were repeatedly reassured that Scheer and Steele & Associates would protect 

their interests; instead Scheer engaged in “puffery” to push the sale through and hired 

an unlicensed person to conduct the home inspection to ensure this sale and a series 

of others in which she was to receive a commission went through because if one 
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failed to close, in a domino fashion, they would all fail to close.  Based on these two 

admitted facts alone summary judgment was improper as to Scheer and Steele and 

Associates, because the Kuberts reasonably relied upon Scheer’s representations and 

a reasonable fact finder could conclude that Scheer employed “trick or artifice” to 

obtain the Kuberts’ signature on the documents by luring them into a false sense of 

security. Potter v. First Real Estate Co. 844 So.2d 540 (Ala. 2002); Ala. Code 1975 § 

24-27-36(a)(3) (a licensee’s license can be revoked for "...failing to disclose to a 

potential purchaser...any latent structural defect or any other defect known to the 

licensee...").   

 Although the courts of this state have not had the opportunity to directly 

address the heightened duty to disclose material defects on the part of a buyers’ agent 

arising from the “confidential relationship,” the Alabama Real Estate Commission 

has recognized that the law of this state does not permit a buyers’ agent to avail 

him/herself of the doctrine of caveat emptor.  Charles R. Sowell, General Counsel for 

the Alabama Real Estate Commission in an article originally appearing in UPDATE 

Fall 2003 acknowledged that “[a] buyer's agent who knows of material defects is in a 

very different position. Agents of the buyer have a responsibility under the law of 

agency to tell the buyer everything known about a transaction. Caveat Emptor does 

not apply, and offers no protection to agents of the buyer.”  Charles R. Sowell, 

Caveat Emptor available at http://realtyvan.com/page3e.html.  Similarly, Leonard V. 

 18



Zumpano, in Legal Liability in Alabama and the Real Estate Sales Person: A 

Research Report stated: 

Brokers who represent buyers are not shielded against lawsuits brought 
by buyers since caveat emptor does not apply. Although there is not yet 
any case law in Alabama dealing with such litigation, it seems likely that 
the buyer brokers will be held to a much higher standard of disclosure 
and representation than is the case with seller agency and non-agency 
brokerage arrangements. 

 

Leonard V. Zumpano and Ken H. Johnson, Legal Liability in Alabama and the Real 

Estate Sales Person: A Research Report, available at 

http://arerec.cba.ua.edu/Research/acad_policy/legal_liablility.pdf.  

Other states have also recognized the heightened duty to disclose when a 

confidential relationship between the parties exists. See Ornamental & Structural 

Steel, Inc. v. BBG, Inc., 20 A 509 P.2d 1053, 1056 (Ariz. Ct. App. 1973) (discussing 

duty to disclose when a confidential relationship between a broker and a party exists); 

Hilboldt v. Wisconsin Real Estate Brokers' Bd., 137 N.W.2d 482 (Wis. 1965) 

(quoting a long held principal that “an agent may not take advantage of the 

confidential relationship existing between himself and his principal for his own 

benefit”); Wyner v. Athens Utilities Bd., 821 S.W.2d 597 (Tenn. Ct. App. 1991) 

(stating that an agent’s duty is to represent their clients’ best interest instead of their 

own).  The Kuberts claims do not arise exclusively out of the purchase of the subject 

property, but are based on their express and exclusive contract with their agent to 

protect their interests.  
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 C. Argument Presented Below  

 For the first time on appeal Scheer & Steele & Associates assert that the 

Kuberts failed to articulate an argument to support their claims for other than 

misrepresentation and fraudulent suppression.8  This is not so.  The Kuberts in nearly 

every submission to the court addressed the parties’ relationship, both their express 

contract with Scheer and Steele & Associates and the fiduciary relationship that 

existed giving rise to a heightened duty to disclose, and setout how these relationships 

were breached by either the intentional, wanton, and/or negligent “acts,” and/or a 

failure to “act” on the part of their exclusive agent, and presented sworn testimony 

and affidavits to support these claims. (C at 255-275; C at 473-8; C at 479-485; C at 

505-534; C at 564-605; C at 606-648; C at 723-48; C at 749-781; C at 782-90; C at 

793-5; C at 796-816; C at 1141-1287; C at 1058-65; C at 1066-93; C at 1094-5; C at 

1096-7; C at 1162-3; C at 1164-5; C at 1167-70; C at 1172-1231; C at 1233-64; C at 

1266-87).   

IV. Jo Ann Smith- The Listing and Sellers’ Agent 

 A. Undisputed Facts About The Listing/Sellers’ Agent 

 The Kuberts presented the undisputed testimony of Jo Ann Smith in opposition 

to summary judgment that sets out facts that clearly create a genuine issue of fact as 

                                                 
8 In their brief in support of summary judgment Scheer and Steele & Associates argued that the 
Kuberts’ failed to submit “substantial evidence” of their claims of breach of contract, breach of 
fiduciary duty, and negligence; now on appeal they argue that the Kuberts failed to present 
argument in support of these claims.  (C at 694-696). 
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to whether Jo Ann Smith made misrepresentations regarding the lot dimensions and 

the room dimensions by publishing an inaccurate description of the property in the 

MLS that the Kuberts relied upon to their detriment when Jo Ann Smith had accurate 

and reliable information from which to rely on:   

 1. Jo Ann Smith testified that the MLS description of the subject property 

was prepared from information provided by her. (C at 1178-1180). 

 2. Jo Ann Smith testified she measured the rooms to get the room 

dimensions.  (C at 1179). 

 3. Jo Ann Smith testified there was a survey plat of the Arab property (Lot 

15) prepared by Taylor Hyde and Associates on file at The Premiere Agency.9  (C at 

1185-86, 1197, 1229). 

 4. Jo Ann Smith testified she noticed that the MLS listing was inaccurate 

after she checked it. (C at 1186).   

 5. Jo Ann Smith testified she was not sure of the timeframe when she 

realized the MLS was incorrect.  (C at 1187 L 1). 

                                                 
9 Jo Ann Smith testified that the plat was for the entire subdivision, but the plat in the file was a 
survey showing the actual lot dimension for Lot 15 Foxchase Subdivision prepared by Taylor Hyde 
and Associates for the sellers in their business’ name.  (C at 1181 L 10-15, 1229). Counsel for Jo 
Ann Smith in oral argument admitted that there would be a duty on the part of the listing agent to 
make sure the MLS accurately portrayed the property if they had some sort of knowledge that the 
information they relied upon was false. (R at 16 L 2-6).  The plat listed The Pharoah Shop, a video 
store in Arab, as the owners of the property, which was a business owned by the Hardens.  Jo Ann 
Smith subsequently listed the commercial building, the actual site of the business for the Hardens, 
when they filed for bankruptcy.   
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 6. Jo Ann Smith talked with Scheer about getting another survey of the 

property. (C at 1077, 1181-2, 1190-1).  

 7. Jo Ann Smith testified that Scheer decided not to get another survey 

because nothing in the neighborhood had changed. (C at 1077-8, 1181-2, 1190-1). 

 8. Jo Ann Smith testified as a matter of course she always takes the plat to 

closing if one is on file, but on this occasion she “forgot.” (C at 1196-7).  

  9. The Kuberts made their decision to purchase partially on the information 

listed in the MLS.  (C at 1234-6, 1258-9, 1282-87). 

 10. Keith Kubert testified had he been presented the plat at closing, he 

would not have closed on the property. (C at 767 L 9-12). 

 11. The Kuberts suffered a loss as a result of their reliance on the MLS. (C 

at 1162-5).  

 B. Buyers’ Duty    

 Appellees throughout this litigation have pointed to the Kuberts’ failure to 

personally inspect, question, survey, appraise, measure, etc. as grounds for granting 

summary judgment because they failed to act with due diligence or failed to exercise 

ordinary care. (R at 13).  In her response, Jo Ann Smith contends “[t]he Kuberts did 

not undertake to verify any of the information contained on the MLS listing and 

cannot assert that they reasonably relied upon any alleged representation by Jo Ann 

Smith.”  (Smith Brief at p. 29).  However, as the Kuberts have repeatedly pointed out, 

they engaged agents to represent their interests, and it was their agents’ duty to make 

 22



inquiries, question, appraise, inspect, measure, and verify information and/or make 

recommendations to engage additional services if additional expertise was needed.  

(R at 20-3, 26-7).  Jo Ann Smith recognized this when she testified “[i]t’s usually the 

realtor, I mean, that’s why you hire a realtor, is that correct, to represent you so that 

they can do these things for you?” (C at 1215). 

 C. Caveat Emptor  

 Jo Ann Smith contends that even if she committed fraud the Kuberts’ claims 

would still be barred as a matter of law because the Kuberts signed documents 

containing the standard exculpatory “as is” language.  (Smith Brief at p. 50-2). While 

the doctrine of caveat emptor is alive and well in the state of Alabama, there are 

limits to its umbrella of protection when there is evidence of affirmative fraud.  In 

their principal brief the Kuberts argued that the instant case presents just the right 

opportunity, given the evidence in the record of substantial affirmative fraud on the 

part of the sellers, real estate brokers, and the inspection company, for this Court to 

overrule Massey, Haygood, and Leatherwood, and find that in cases of affirmative 

fraud the doctrine of caveat emptor will not act as a protective shield to deny 

legitimate recovery for injuries suffered.  Applying a balancing test between 

competing interests, the Kuberts believe that this Court will come to the conclusion 

reached by most other states that caveat emptor will not bar recovery in cases of 

affirmative fraud.   
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The Kuberts are not alone in their view.  The Alabama Real Estate 

Commission has recognized that “[t]he principles of caveat emptor do not allow a 

seller or the seller's agents to engage in fraud, or deceit, or to make 

misrepresentations about the condition of the property . . . . [, and] a seller or seller's 

agents can be liable for fraud if they knowingly take action to conceal a material fact 

with intent to deceive or mislead the buyer.  Misrepresentations and fraudulent action 

are very different from simply remaining silent about matters one has no duty to 

disclose.”  Charles R. Sowell, Caveat Emptor available at 

http://realtyvan.com/page3e.html.  As Sowell points out “the law is what the cases 

say it is,” and the courts define an agent’s duty in real life situations.  Id.  The 

Kuberts invite this Court to take a hard look at the evidence in light of all their 

claims.  The Kuberts claims of misrepresentation and fraudulent suppression 

regarding the inaccurate MLS listing are valid despite the documents they signed.  

First, Jo Ann Smith was not simply acting as a conduit of misinformation because she 

had access to accurate and reliable information.  Jo Ann Smith measured the room 

dimensions and testified that an accurate survey plat of the property was in the file.  

Jo Ann Smith talked with the Kuberts’ Century 21 Real Estate agent about the plat 

and recognized at some point that the MLS was incorrect.10  After the two Century 21 

realtors talked, Scheer decided not to recommend a survey because, according to Jo 

                                                 
10 At first Jo Ann Smith testified that she was not sure about the timeframe, but then changed her 
testimony saying it was after the closing.  (C at 1186-7). 
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Ann Smith, nothing in the neighborhood had changed.11  Scheer, the buyers’ agent 

did not recommend a survey or ask the Kuberts if they wanted a survey.  Then Jo Ann 

Smith, a Century 21 realtor, conveniently “forgot” to take the plat to closing when 

she usually did so as a matter of course.  The Kuberts reasonably relied on the MLS 

listing because they relied upon and trusted their agent to recommend a survey if one 

was needed, and because they believed, as the public generally does, that published 

information is reliable.  Ala. Code § 34-27-36(6).12  Drawing all inferences in favor 

of the Kuberts, which the trial court had a duty to do, there was substantial evidence 

in the record upon which a reasonable jury could conclude that Jo Ann Smith 

misrepresented and/or fraudulently suppressed information that was material to the 

Kuberts’ decision by causing to be published an inaccurate MLS that she knew 

buyers would rely upon to their detriment, and then by concealing this fact by failing 

to take the plat to closing.  In re: Farmers Exchange Bank, 783 So.2d 24 (Ala. 2000). 

CONCLUSION 

 The facts and circumstances of the instant case present an excellent opportunity 

for this Court to clarify the law and the doctrine of caveat emptor as it relates to 

“used” residential property when the sellers, the listing/selling agents, the buyers’ 

                                                 
11 Jo Ann Smith testified that Scheer did not ask to see the plat or about the lot sizes, but Scheer 
must have known that there was a plat in the file otherwise the two Century 21 realtors could not 
have discussed the fact that nothing in the neighborhood had changed.  (C at 1181-2). 
12 Counsel for Jo Ann Smith correctly points out that there is a typographical error in Plaintiffs’ 
Principal Brief, Section 34A-9-42 Code of Alabama 1975 should be Section 13A-9-42.  Section 34-
27-36(6) of the Alabama Code pertains to violations by real estate licensees that could result in a 
formal complaint, hearing, and disciplinary measures for false or misleading advertisements.  
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agents, and the inspection company engage in affirmative fraud. The court below

improperly granted summary judgment because there exist genuine issues ofmaterial

fact for the jury to decide in light ofthe movants' failure to present competent

evidence thereby establishing their respective prima facie cases.

Respectfully Submitted,
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