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APPLICATION FOR REHEARING  

On April 9, 2010, this Court, per curiam, Cobb, C.J., and Woodall, 

Smith, Parker, and Shaw, JJ., concurring, issued a decision affirming 

without opinion the Circuit Court’s judgments as a matter of law.  On May 

21, 2010, this Court, Cobb, C.J., with Lyons, Stuart, Bolin, and Murdock, 

J.J., concurring, granted a Motion to Rescind the Certificates of Judgment 

allowing the instant Application for Rehearing.  

STATEMENT OF GROUNDS FOR REVERSING DECISION TO 
AFFIRM WITHOUT OPINION 

 
After three years before this Court the decision of the Circuit Court of 

Marshall County granting summary judgment to Defendants/Appellees, 

Tobye Scheer “Scheer” and Steele & Associates-Century 21 Realty “Steele 

& Associates”, the exclusive buyers’ agent and agency, Adobe Inc. d/b/a 

Amerispec Home Inspection Services Inc. “Amerispec”, the buyers’ 

inspection service who sent an unlicensed individual to inspect the property, 

and Jo Ann Smith, the listing agent who published a false MLS, on 

Plaintiffs/Appellants, Keith A. and Brenda C. Kubert “the Kuberts’”, claims 

of misrepresentation, fraudulent suppression, breach of contract, negligence 

and/or wantonness, breach of fiduciary duty, and fraud, was affirmed 

without opinion.  See Ala. Code 1975 § 6-5-100 through § 6-5-104. 
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The instant appeal involves a case arising from the purchase of used 

residential property.  Judgment as a matter of law was erroneous because 

Defendants/Appellees failed to submit substantial evidence to negate any 

element of the buyers’ claims because Scheer, Steele & Associates, and 

Amerispec were fiduciaries under a statutory affirmative duty to disclose 

latent structural defects, because Jo Ann Smith was under a statutory duty to 

disclose material misrepresentations, and because Defendants/Appellees 

failed to disclose causing the Kuberts’ harm.  See Ala. Code 1975 §§ 6-5-

100 through 6-5-104; Ala. Code 1975 §§ 34-27-1 to 34-27-101 et seq.   

Specifically, the Kuberts respectfully submit the Circuit Court’s 

judgment as a matter of law was erroneous and this Court’s decision to 

affirm without opinion was in error because (1) Defendants/Appellees did 

not dispute the existence of a special relationship between the Kuberts and 

their agents Scheer, Steele & Associates, and Amerispec or the existence of 

a statutory duty to disclose a material misrepresentation in the multiple 

listing service “MLS” advertisement by the listing agent Jo Ann Smith, (2) 

Defendants/Appellees failed to establish the absence of an issue of material 

fact as to the buyers’ claims for breach of contract and breach of fiduciary 

duty against their agents, Scheer, Steele & Associates, and Amerispec, (3) 

Defendants/Appellees, as parties under an affirmative duty to disclose who 
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breached, failed to prove the validity of any release because 

Defendants/Appellees took advantage of an unfair bargaining position when 

seeking release so there was no meeting of the minds, (4) 

Defendants/Appellees cannot dispute the abrogation of the common law 

doctrine of caveat emptor when there exists an affirmative duty to disclose 

as defined by the Alabama Legislature, and (5) Defendants/Appellees failed 

to prove the affirmative defense of release because of lack of consideration 

and because the Kuberts were fraudulently induced into signing.   

ALABAMA LEGISLATURE DEFINED DUTY TO DISCLOSE AND 
ACTION 

 
The Alabama Legislature codified the common law of agency in 

brokerage and licensee relationships expressly codifying the duties and 

obligations owed to the general public and clients by real estate 

professionals, and codifying misconduct giving rise to fraud, fraudulent 

suppression, fraudulent inducement, breach of fiduciary duty and deceit.  

Ala. Code 1975 §§ 34-27-1 to 34-27-101 et seq.  "The legislature is 

entrusted with making the public policy of this State, whether or not it is 

public policy of which this Court would approve. Boles v. Parris, 952 So. 2d 

364, 367 (Ala. 2006) ('[I]t is well established that the legislature, and not this 

Court, has the exclusive domain to formulate public policy in Alabama.'); 

Marsh v. Green, 782 So. 2d 223, 231 (Ala. 2000) ('Matters of policy are for 
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the Legislature and, whether wise or unwise, legislative policies are of no 

concern to the courts.')." Cline v. Ashland, Inc., 970 So. 2d 755, 758 (Ala 

2007)(See, J., concurring specially).  Griffin v. Unocal Corp., 990 So.2d 

291, 293 fn 3 (Ala 2008)(internal cites incorporated).  The Alabama 

Legislature specifically envisioned courts of competent jurisdiction 

rendering judgments in cases such as this where real estate professionals 

breach the duty of disclosure and commit fraud, fraudulent suppression, and 

deceit by providing for a special recovery fund for persons who obtain 

judgments.  Ala. Code 1975 §§ 6-11-20(b)(3) & (b)(1). 

The instant appeal is the first case to appear before this Court for a 

decision to address buyers’ rights and actions when real estate professionals 

are under an affirmative duty to disclose.  Ala. Code 1975 §§ 34-27-1 to 34-

27-101 et seq.  The first issue, one of first impression, is whether buyers can 

recover for injury suffered as a result of their own agents’ failure to disclose 

when there exists an affirmative duty to disclose and the agents intentionally 

conceal and/or blind themselves to latent structural defects in the property in 

their own profit interests?  The second issue, also one of first impression, is 

whether buyers of property who rely on false information in the MLS listing 

to their detriment have a cause of action against a listing agent who failed to 

disclose, when the listing agent had a statutory duty to publish an accurate 
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MLS listing and to disclose material misrepresentations, knew the MLS 

misrepresented the property, and chose not to disclose in her own profit 

interest?   

The Alabama Real Estate Commission has recognized principles of 

caveat emptor do not allow agents to engage in fraud, or deceit, or to make 

misrepresentations about the condition of the property because 

misrepresentations and fraudulent actions are very different from simply 

remaining silent about matters one has no duty to disclose.  That said, this 

Court defines the law as setout by the Alabama Legislature based on real life 

situations involving real people who are seeking redress for harm suffered as 

a result of acts or failures to act on the part of real estate professionals 

regulated by the State of Alabama.   

The Kuberts submit the doctrine of caveat emptor does not apply 

where there exists an affirmative duty to disclose created by a special 

relationship or by the circumstances of the case as defined by the Legislature 

making nondisclosure tantamount to fraud, fraudulent suppression, and 

deceit.  See Ala. Code 1975 §§ 6-5-100 through 6-5-104.  The Kuberts 

respectfully represent the judgments issued below are due to be reversed 

because they are erroneous as a matter of law.  At a minimum the parties, 

prospective purchasers of used residential property in our state, real estate 
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professionals, industry, and citizens at large would benefit from a well 

reasoned and cogent opinion from the Alabama Supreme Court regarding 

these very important issues.  

STATEMENT OF UNDISPUTED MATERIAL FACTS 

After a beleaguered procedural history Amerispec, Jo Ann Smith, and 

Scheer and Steele & Associates moved for summary judgment supported 

only by excerpts of the Kuberts’ testimony.  (C at 1039; C at 1I; C at 1315; 

C at 1A-L).  The Kuberts in opposition to summary judgment filed two 

affidavits and excerpts of their deposition testimony supporting their claims 

against their agents, the inspection company, and the listing agent. (C at 473-

478, 479-485; C at 782-790, 793-795).   

I. Buyers’ Agent and Agency 

Scheer and Steele & Associates were the Kuberts’ exclusive buyers’ 

agents representing their interests in the purchase of used residential 

property “the Arab Property”.  (C at 4 ¶ 14; C at 91 ¶¶ 12-15; C at 868-899). 

The Kuberts relationship with Scheer began in 2000 when she assisted them 

with the purchase of their Brownsboro residence.1  (C at ¶ 13; 782 ¶ 1; C at 

                                                 
1Scheer and Steele & Associates acted as the Kuberts’ exclusive agents in purchasing the 
property in exchange for a one percent reduction in the commission charged for listing 
and selling their Brownsboro residence as a consensual dual agent.  (C at 91 ¶ 13; C at 
871¶ 16; C at 773).  Scheer also acted as a consensual dual agent for the buyers and 
sellers in the transaction selling the property previously owned by the buyers of the 
Kuberts’ Brownsboro residence, a three-tiered transaction. (C at 773).  Scheer and Steele 
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793 ¶ 2).  When signing an agency agreement with Scheer and Steele & 

Associates the Kuberts were presented with documents outlining the services 

to be performed by their exclusive agent and agency including one that 

stated “a single agent must be completely loyal and faithful to the client” (C 

at 647-8; C at 774), one which promised additional services, obligations and 

commitments consistent with the agent-principal relationship2 (C at 789), 

and, one identifying Scheer and Steele & Associates as the buyers exclusive 

agent and agency.  (C at 647-8; C at 555 ¶¶ 1-2; C at 95 ¶ 37 & ¶ 38; C at 99 

¶ 67; C at 481 ¶ 23, ¶ 25 & ¶ 27).   

The Kuberts testified they trusted Scheer both personally and 

professionally, and based on representations made in these documents and 

others made during the course of their dealings with Scheer and Steele & 

Associates they believed they were engaging a competent qualified agent 

and agency who would give them assessments regarding market value, 

disclose material facts known about potential properties, respond to 

questions regarding the property truthfully, and who would use their 

knowledge and expertise to promote the most valuable purchase in their 

                                                                                                                                                 
& Associates received a commission as the buyers’ agent/agency in the Arab purchase, 
which they still retain.  (C at 475 ¶¶ 25, 35; C at 481 ¶ ¶ 29, 39; C at 751-3, 760, 764, 
766; C at 636-40).  
2Because of page constraints a complete list of the promised services as setout in the 
Brokerage Agreement, the Service Pledge, and the Brokerage Disclosure could not be 
included, but they are setout in full text in the Kuberts’ initial briefs at pp. 12-15. 
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interest.  (C at 91 ¶ 13; C at 782 ¶¶ 3,4; C at 793 ¶¶ 3,4; C at 793 ¶¶ 2-6; C at 

785 ¶ 10).  Mr. Kubert testified he and his wife trusted and relied on 

Scheer’s assessment and evaluation of more than one property because she 

had represented to them she was an expert and a good judge of property; 

plus, Scheer had knowledge of them and their lifestyle and knew they were 

looking for property with no need for repair, and she had promised to advise 

them of any defects, problems or negatives to ensure their purchase was 

financially sound and met their budgeted goals.  (C at 572-3; C at 785 ¶ 10-

12; C at 793-5; C at 596; C at 632).  The Kuberts testified Scheer advised 

them on all aspects of more than one purchase they considered, and they 

trusted her to check for information on the lot size, square footage and/or 

room dimensions, and advise them if they need outside services such as 

appraisals, inspections, and surveys.  (C at 782-790; C at 793-795; C at 580 

L 17-581 L 22).  Mr. Kubert testified, Scheer “[o]n more than one property 

[provided] [m]arket analysis, feedback from an appraiser with regard to 

square-foot values. Tobye [Scheer] represented herself as - - because she 

was in properties so frequently and has been in this business so long - - and 

if you look at her business card, it has lots of certifications – that she was a 

good judge of homes. . . Generally speaking, when [Sheer] saw something in 

a house that was a physical issue, she immediately gave us and consistently 
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gave us feedback on what it would take and how easy it would be to correct 

it in most cases based on her experience . . .”.  (C at 578-9).   

Prior to purchasing the Arab property the Kuberts made an offer on 

property located in Decatur Alabama, however, after the offer and 

acceptance the Kuberts withdrew from the purchase after receiving a bad 

inspection report from the home inspection company.  (C at 473 ¶ 7-474 ¶ 

12; C at 479 ¶ 7- 480 ¶ 12).   In light of the three-tiered transaction arranged 

by Scheer, she urged the Kuberts to reconsider the Arab property assuring 

them she would handle everything because time was of the essence.  (C at 93 

¶ 24; C at 474 ¶ 12; C at 480 ¶ 12).  

According to deposition testimony by the Kuberts, Scheer represented 

to them the Arab property was an excellent purchase, specifically Scheer 

said: (a) the Arab schools were exceptional; (b) when buyers came to 

Huntsville from out of town looking for basement homes they were brought 

to Arab; (c) the home was a good investment; (d) Scheer observed no 

negatives with the property; (e) there was a “good $30K in landscaping;” (f) 

the home was in good shape and the Kuberts would not have to do anything; 

(h) the sellers had done a “great job” in the basement; (i) the house had a 

great deck “you will really like it,” and; (j) the home was in an area with 

more expensive homes so the value would continue to go up. (C at 578 L 12-
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584 L 7; C at 624 L 10- 2; C at 628 L 9-11).  According to Mr. Kubert’s 

deposition Ms. Scheer told them she thought the Arab Property “would be a 

good investment,” the home “appeared in good condition,” she “thought it 

was a fine home in a good neighborhood and would be a good deal,” and she 

“didn’t see any major problems.” (C at 578 L 12-584 L 7; C at 624 L 10- 2; 

C at 628 L 9-11).  Ms. Kubert testified in her deposition when she asked 

[Scheer] if she saw any reason they should not purchase, Scheer told her 

point blank the home was a good investment because there was continuing 

growth in the area, and she always brought her clients that were looking for 

basement homes to Arab.  (C at 626-7).  Mr. Kubert testified:  

Tobye [Scheer] told us it was a good house. It was a good 
investment. There were no obvious major problems with the 
home. She [Scheer] was our number one source for knowing 
whether we should or should not pursue a property. . . . Again, 
the basis for what we were looking for was not having physical 
problems, not having to make corrections, buying a house that 
was in the same physical condition as the house that we were 
selling. Tobye [Scheer] was extremely aware of what [our] 
requirements were and represented herself as expert in this 
market and as an expert in viewing and determining the overall 
condition of properties.  (C at 583-4).   
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II. Amerispec Retained by Buyers’ Agent Scheer 

Scheer engaged Amerispec as the inspection company.3  (C at 771-

781; C at783-4 ¶¶ 2-6); C at 94 ¶¶ 30-2; C at 474 ¶ 14-8; C at 480 ¶ 14-8).  

The Kuberts testified Scheer selected the inspection service to perform the 

inspection, negotiated with the inspection service in regards to price, and 

arranged for a time and place to complete the inspection without input from 

them assuring them the company was a reputable inspection service. (C at 94 

¶¶ 30-3; C at 474 ¶¶ 14-19; C at 480 ¶¶ 14-19).  The Summary of the 

Inspection Report listed only seven areas of concern that were serviceable (C 

at 427-32), and the Kuberts testified they considered the inspection report to 

be a good report4 based on their prior experiences and Scheer’s 

representations regarding the soundness and quality of the property  (C at 

476 ¶ 34; C at 482 ¶ 39).  Amerispec’s fee for the inspection was $430.  (C 

at 4 ¶ 14; C at 91 ¶¶ 12-15; C at 868-899).   

The Kuberts testified based on the appraisal, the inspection report, the 

MLS listing for the property, and Scheer’s representations regarding the 

financial and physical soundness of the property, they purchased the Arab 
                                                 
3The Kuberts wanted Scheer to hire the same company that inspected the Decatur 
property, which they trusted, but Scheer chose Amerispec.  (C at 477; C at 482; C at 782-
790; 793-795).  Amerispec failed to timely answer the complaint and amended complaint 
(C at 141-147; C at 155-175), and did not answer the second amended complaint. (C at 
937-940).   
4Jo Ann Smith testified during her deposition she also considered the Inspection Report 
to be a good report. (C at 1225-6). 
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Property. (C at 475 ¶¶ 25, 35; C at 481 ¶ ¶ 29, 39; C at 751-3, 760, 764, 766; 

C at 636-40).   

III. Closing 

The Kuberts closed on the property signing a conventional sales 

contract with an inspection addendum.  (C at 605).  When the Kuberts 

moved in, according to deposition testimony, they found extensive damage 

to the floors, windows, exterior and interior doors, walls, roof, water system, 

decks, hot water heaters, facets and other fixtures, plumbing, cabinets, 

carpeting, sprinkler systems doors etc. that had on gone unreported in the 

inspection report or disclosed to them by Scheer or Jo Ann Smith.  (C at 99; 

C at 880).   

Mr. Kubert had contact with a representative of Amerispec who told 

him he did not understand how there could be so much damage because the 

person dispatched to conduct the inspection was well qualified to perform 

inspections as well as being an architect.  (C at 483 ¶ 51; 263-4).  Relying on 

documents given to Mr. Kubert by the person who inspected the property 

Mr. Kubert believed his only recourse was a return of the fee so he signed a 

purported release in exchange for a check that was never cashed, Ms. Kubert 

did not sign the release.  (C at 18-21; C at 261, 263; C at 483 ¶ 52; C at 484 

¶ 56; C at 527-534).   

 12 



A subsequent inspection of the property when the property was sold to 

mitigate damages revealed costly and expensive repairs to the property, 

including but not limited to, brick veneer being supported by wood framing, 

evidence of water seepage in the basement, wood rot in the window seals, 

broken seals in double pane windows throughout the property, movement in 

the foundation, improper fusing in the electrical wiring, and a hazardous 

conditions whereby the flue pipe was in contact with the decking and open 

junction boxes in the attic none of which was reported in the Amerispec 

report. (C at 477 ¶ 48; C at 482 ¶ 62; C at 427-458; 459-468).   

IV. Listing Agent Failed To Disclose Material Misrepresentation 

Jo Ann Smith was the listing agent who published the MLS.  (C at 4 ¶ 

13; C at 92 ¶ 16; C at 871 ¶ 19).  After closing the Kuberts learned the MLS 

listing for the property misrepresented the acreage of the property and room 

dimensions even though Jo Ann Smith testified she measured the rooms 

herself and a plat was on file with The Premiere Agency. (C at 1182-90).  

Specifically, the front and rear dimensions of the property did not coincide 

with the MLS dimensions: the actual front dimension is 75.92 feet instead of 

98 feet and actual rear dimension is 294.59 feet instead of 410 feet. Id. Jo 

Ann Smith testified she lived in the same subdivision within a block of the 

property and the house had been on the market for a while.  (C at 1173).  Jo 
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Ann Smith testified she received the plat showing the actual lot size from the 

owners at some point, the plat was on file with The Premiere Agency when 

the property closed, but she did not give it to the Kuberts at closing. (C at 

1089-991). Jo Ann Smith’s testimony revealed she knew the MLS listing 

misrepresented the lot size. (C at 1090-1).  Jo Ann Smith testified Scheer 

decided against a survey. (C at 1077).  Jo Ann Smith testified she knew the 

acreage was incorrect, but she never disclosed it to anyone. (C at 4 ¶ 13; C at 

92 ¶ 16; C at 871 ¶ 19;C at 1228-9).  Mr. Kubert testified if he had been 

presented with the plat plan at closing he would not have closed. (C at 

1259).   

V. Buyers’ Agent Failed To Disclose 

Mr. Kubert believed Scheer “failed to do any research” on the house 

and “didn’t check anything out” because Tobye [Scheer] told us it was a 

good house. (C at 583-5, 601-2).  Ms. Kubert testified she believed Scheer 

“could have detected, could have seen, probably did see . . . that something 

was awry with those windows, with that window seal, with that deck, with 

the things going on”, but instead Scheer told them she thought the Arab 

Property “would be a good investment,” the home “appeared in good 

condition,” she “thought it was a fine home in a good neighborhood and 

would be a good deal,” and she “didn’t see any major problems.” (C at 624, 
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627, 637, 640, 642-3).  After requests for discovery, after a motion to 

compel was ignored, and after Amerispec moved for summary judgment the 

State of Alabama Building Commission reported to Mr. Kubert on official 

certified letterhead, Todd Padgett, the person performing the inspection was 

not a licensed inspector on March 13, 2004, when the inspection took place. 

(C at 1G; C at 656-680).  The Kuberts mitigated damages by selling the 

house to a third party fully disclosing the condition of the property, the 

defects, and the accurate acreage and square footage, and the property sold 

for nearly forty thousand dollars less than the Kuberts paid.  (C at 99, 880, 

1162-5). 

CONCLUSION 

This Court has alluded to and other courts have found the doctrine of 

caveat emptor is abrogated when real estate professionals acting under an 

affirmative duty to disclose failed to do so.  The Kuberts believe the Circuit 

Court erroneously granted judgment for Defendants/Appellees and the 

judgments are due to be reversed.  The people of Alabama need cogent and 

reasoned guidance from this Court in this matter.    

Respectfully submitted,  

 
/s/ Elisa Smith Rives 

       Elisa Smith Rives 
       Elisa S. Rives, LLC 
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ARGUMENT 

I. Alabama Legislature Codified The Duty To Disclose And Actions 

A real estate licensee is “any broker, salesperson or company”.  Ala. 

Code 1975 § 34-27-81(10).  Every licensee, at a minimum, shall act 

“honestly and in good faith” when dealing with consumers in every real 

estate transaction “exercise[ing] reasonable skill and care in providing 

brokerage services to all parties.”  Ala. Code 1975 § 34-27-84(a)(1) & (2).  

A contract, or “written agreement, between a broker and a client [or clients] 

which creates a fiduciary relationship between the broker and a principal, 

who is commonly referred to as a client, is an “agency agreement”.  Ala. 

Code 1974 § 34-27-81(1); see also Ala. Code 1975 §§ 37-27-82, 37-27-85, 

34-27-36.  A licensee may enter into an agency agreement with either a 

buyer or seller in a transaction.  Ala. Code 1975 § 34-27-81(15)(a) & (b).  

An exclusive buyers’ agent is “a broker or licensee who is engaged by and 

represents only the buyer in a real estate transaction.”  Ala. Code 1974 § 34-

27-81(15)(a).  It is “a given a confidential relationship may arise by contract 

as well as by law.”  Smith v. Wachovia Bank, 2009 Ala. LEXIS 235, fn 10 

(Ala 2010).   

When there is an agency agreement between a licensee and a client 

there is a special confidential relationship, which the Alabama Legislature 
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recognizes creates a high standard of care owed to the client.  Ala. Code 

1975 § 34-27-81(6); § 34-27-85(a)(1)(2) & (3).  The standard of care and 

duty owed to the client is the highest known to law, the fiduciary duty 

standard, which demands the duty of loyalty, “good faith” and fair dealing.  

Ala. Code 1975 § 34-27-85(a)(1)(2) & (3).  When there exists a fiduciary 

relationship between a licensee and client the licensee must “disclose to the 

client all information known by the licensee that is material to the 

transaction and not discoverable by the client through reasonable 

investigation and observation” . . .  and must “fulfill any obligation required 

by the agency agreement, and any lawful instructions of the client that are 

within the scope of the agency agreement”.  Ala. Code 1975 § 34-27-

85(a)(2) & (3).  An exclusive buyers’ agent is to “[l]oyally represent the best 

interests of the client by placing the interests of the client ahead of the 

interests of any other party . . .”.  Ala. Code 1974 § 34-27-85(a)(1).  A 

buyers’ agent is under an obligation to “[d]isclose to the client all 

information known by the licensee that is material to the transaction and not 

discoverable by the client through reasonable investigation and observation.  

Ala. Code 1974 § 34-27-85(a)(2).  An exclusive buyers’ agent must “[f]ulfill 

any obligation required by the agency agreement, and any lawful 

instructions of the client that are within the scope of the agency agreement”.  
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Ala. Code 1974 § 34-27-85(a)(3).  In no circumstance may a licensee make 

material misrepresentations or fail to disclose latent structural defects or 

“any other defect known to the licensee" or engage “in misrepresentation or 

dishonest or fraudulent acts when selling, buying, trading, or renting real 

property”.  Ala. Code 1975 § 34-27-36(a)(2) & (3).  Latent structural defects 

are defined as “defects that would be a significant factor to a reasonable and 

prudent person in making a decision to purchase or lease.”  Ala. Code 1975 

§ 34-27-36(a)(3).  The “making of any false promise of a character likely to 

influence, persuade, or induce any person to enter into a contract or 

agreement” by a licensee is misconduct under Section 34-27-36(4).  Ala. 

Code 1975 § 34-27-85(a)(4).  Licensees cannot pursue “a continued and 

flagrant course of misrepresentation or [make] false promises through agents 

or salespersons or any medium of advertising or otherwise.” Ala. Code 1975 

§ 34-27-36(a)(5).   

The Alabama Legislature codified the duty to disclose false or 

misleading advertisements.  Ala. Code 1975 §§ 34-27-36(6) & (3).  Under 

Section 34-27-36 the “[p]ublishing or causing to be published  any 

advertisement which deceives or which is likely to deceive the public, or 

which in any manner tends to create a misleading impression or which fails 

to identify the person causing the advertisement to be placed as a licensed 
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broker or salesperson” is prohibited.  Ala. Code 1975 § 34-27-36(6).  Under 

Section 34-27-36 a licensee is prohibited from “[m]aking a material 

misrepresentation, or failing to disclose to a potential purchaser or lessee any 

latent structural defect or any other defect known to the licensee.” 

prohibited.  Ala. Code 1975 § 34-27-36(a)(3); Ala. Code 1975 § 6-5-100 

through § 6-5-104.   

II. Common Law Duty to Disclose  

This Court has long recognized a special confidential relationship 

between an agent and principal creates a duty of loyalty, “good faith” and 

fair dealing in the real estate context.  Clay v. Cummins, 91 So. 790, 792 

(Ala. 1921).  "A confidential relation[ship] exist[s] when two parties stand in 

such a relation to each other, that trust and confidence is justly placed by one 

person in the other and the other person possesses the influence which 

naturally grows out of that trust and confidence”.  Bolan v. Bolan, 611 So.2d 

1051, 1054 (Ala. 1993).  “The principal-agency relationship is fiduciary in 

nature and imposes upon the agent a duty of loyalty, good faith, and fair 

dealing.”  Smith v. Wachovia Bank, 2009 Ala. LEXIS 235, *12 (Ala 2010) 

"An agent is a fiduciary with respect to the matters within the scope of the 

agency." Id. at *13.  “An agent is not permitted to occupy a position that 

would allow her [or him] to profit as a result of that agency relationship.” Id. 
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at *12.  “‘An agent sustains a position of trust toward his principal and in all 

transactions affecting the subject of the agency, the law dictates that he must 

act in the utmost good faith and must make known to his principal each and 

all material facts within his knowledge which in any way affect the 

transaction and subject matter of his agency.’ ‘The law sedulously regards 

this principle and acts of an agent which tend to violate this fiduciary 

obligation are prima facie voidable … and are considered, in law, as 'frauds 

upon confidence bestowed.’” Id. at *12 citing Myers v. Ellison, 31 So. 2d 

353, 355 (1947); see also Myers, 249 Ala. at 369 citing Lauderdale v. Peace 

Baptist Church, 19 So.2d 538 (Ala. 1944); see also Enslen v. Allen, 49 So. 

430 (Ala. 1909); Clay, 91 So. at 792; Peters Mineral Land Co. v. Hooper, 94 

So. 606 (Ala. 1923); Dudley v. Colonial Lumber Co., 137 So. 429 (Ala. 

1931); 3 C.J.S., Agency, § 138a at 6; Webb v. Webb, 33 So.2d 909 (Ala. 

1948).  "An agent is entitled to no compensation for conduct which is 

disobedient or which is a breach of his duty of loyalty; if such conduct 

constitutes a wilful and deliberate breach of his contract of service, he is not 

entitled to compensation even for properly performed services for which no 

compensation is apportioned." Edwards v. Allied Home Mortgage Capital 

Corp., 962 So.2d 194, citing RESTATEMENT (SECOND) OF THE LAW OF 

AGENCY § 469 (1958) (Emphasis supplied.).  “It is unquestionably the law 
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that it is the duty of an agent to act in matters touching the agency, with due 

regard to the interest of the principal. In accepting the agency he impliedly 

undertakes to give his principal his best care and judgment, and to use the 

powers conferred upon him for the sole benefit of his principal consistent 

with the purposes of the agency.  And "an agent, who, for a reward, is 

employed in the transaction of business, will justly forfeit all right to 

compensation, if he is guilty of bad faith to the principal." Id. at 215 citing 

Dudley, 137 So. at 431(internal citations omitted).  “Along with the services 

to be rendered, an agent . . . owes his principal his loyalty and good faith and 

he may not seek his own advantage or serve his own ends to the detriment of 

his principal.” James A. Head & Co. v. Rolling, 90 So.2d 828 (Ala. 

1950)(internal cites omitted).1  See Ala. Code 1975 § 6-5-100 through § 6-5-

104. 

 

 

                                                 
1Other courts in other jurisdictions recognize the special confidential relationship of 
agent-principal exist between a buyer and a real estate agent.  Yeager v. McManama, 874 
N.E.2d 629 (Ind. 2007); Gosai v. Abeers Realty & Dev. Mktg., 605 S.E.2d 5 (N.C. Ct. 
Civ. App. 2004);  Ornamental & Structural Steel, Inc. v. BBG, Inc., 20 A 509 P.2d 1053, 
1056 (Ariz. Ct. Civ. App. 1973); Hilboldt v. Wisconsin Real Estate Brokers' Bd., 137 
N.W.2d 482 (Wis. 1965); Wyner v. Athens Utilities Bd., 821 S.W.2d 597 (Tenn. Ct. App. 
1991); Strebel v. Brenlar Investments, Inc., 37 Cal. Rptr. 3d 699 (Cal. App. 1st Dist., Jan. 
31, 2006); Fragale v. Faulkner, 110 Cal. App. 4th 229; 1 Cal. Rptr. 3d 616 (Cal. App. 
2nd. Dist., July 7, 2003); Swope v. Dimarco, 886 So. 2d 270 (Fla. Ct Civ. App. 2004); 
Davies v. Silvers, 295 Ga. App. 103; 670 S.E.2d 805 (Ga. Ct. App. 2008); Gad v. 
Granberry, et al., 30 So. 3d 265 (La. App. 3rd 2010).   
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III. Defendants/Appellees Duty To Disclose 

It is undisputed Scheer and Steele & Associates had a confidential 

relationship created by an agency agreement to act as the Kuberts’ exclusive 

buyers’ agent and agency in the purchase of suitable used residential 

property.  (C at 555 ¶¶ 1-2; C at 4 ¶ 14; C at 91 ¶¶ 12-15; C at 473 ¶ 3, 479 ¶ 

3; C at 782 ¶¶ 3,4; C at 793 ¶¶ 3,4; C at 868-899); Ala. Code 1974 § 34-27-

81(6).  It is undisputed Scheer, on behalf of the Kuberts, arranged with 

“Amerispec” to conduct a home inspection of the Arab Property, and the 

individual who inspected the property was unlicensed.  ( C at 647-9; C at 4 ¶ 

16; C at 94 ¶ ¶ 32-5; C at 874 ¶¶ 32-8; C at 1G; C at 656-680; C at 771-781; 

C at 783 ¶ ¶ 2-6; C at 782-847).  A contract to inspect residential property is 

governed by the State of Alabama Building Commission.  Ala. Code 1975 

§§ 34-14B-1 through 34-14B-10.  Any contract related to a home inspection 

is unenforceable if the individual that inspects the property is unlicensed at 

the time of the inspection.  Ala. Code 1975 § 34-14B-9(b).  Amerispec, hired 

by the buyers’ agent Scheer, had a duty to disclose to the Kuberts because of 

the confidential relationship between Scheer and her “principals” and also 

because Amerispec sent an unlicensed individual to inspect the property 

creating a special circumstance requiring disclosure.  (C at 1G; C at 656-

680). Id; see also Naramore, 669 So.2d 946, 950 (Ala. Civ. App.  1995) 
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citing Cato v. Lowder Realty Co., 630 So.2d 378 (Ala.1993)(“special 

relationship” arising from an implied contract between the buyer and the 

selling agency arose for the limited purpose of arranging for a termite 

inspection and reporting the results thereof).    

Defendant/Appellee Jo Ann Smith was the listing agent for the Arab 

Property. (C at 1177-8; C at 575).  Jo Ann Smith testified there was a plat of 

the Arab Property in the file and when she looked at it she knew that the 

measurements of the lot were different from the MLS listing. (C at 1186, 

1196-7; C at 1227-9).  Jo Ann Smith further testified she personally 

measured the room dimensions and the agency’s secretary prepared the MLS 

for the property from information provided by her. (C at 1178-82).  

According to Jo Ann Smith, she took a copy of the plat with her to closing, 

but did not give it to the Kuberts.  (C at 1185-6).  The MLS listing 

misrepresented the property, the front dimension of 75.92 feet as compared 

to 98 feet in the MLS listing and an actual rear dimension of 294.59 feet 

compared to 410 feet listed in the MLS.  (C at 1188).  Jo Ann Smith testified 

she did not disclose the differences to anyone. (C at 1188).  Jo Ann Smith 

testified Scheer made the decision not to get a survey.  (C at 1077; C at 

1089-1091).  As a real estate agent Scheer had access to the plat on file with 

The Premiere Agency and the MLS listing.  Id.  Jo Ann Smith delivered the 
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plat prepared by Taylor Hyde and Associates dated May 2, 1996 to the 

Kuberts the day after closing revealing discrepancy in the property 

dimensions and the MLS to the Kuberts.  (C at 1259, C at 1089-1091; 1228-

9).   

IV. Failure To Disclose Under An Affirmative Duty To Disclose 
Constitutes Fraud/Fraudulent Suppression/Deceit 

 
“Suppression of a material fact which the party is under an obligation 

to communicate constitutes fraud." Ala. Code 1975 § 6-5-102; Applin v. 

Consumers Life Ins. Co., 623 So.2d 1094 (Ala. 1993), overruled on other 

grounds, Boswell v. Liberty Nat. Life Ins. Co., 643 So.2d 580 (Ala.1994). 

The materiality of a given fact is generally a question for the jury.  Bank of 

Red Bay v. King, 482 So.2d 274, 282 (Ala.1985). Deceit is "[t]he 

suppression of a fact by one who is bound to disclose it or who gives 

information of other facts which are likely to mislead for want of 

communication of that fact." Ala. Code 1975 § 6-5-104(b).  When there is a 

duty to disclose a material fact mere silence is fraud. Mason v. Chrysler 

Corp., 653 So.2d 951 (Ala. 1995). "Fraud" is defined as "[a]n intentional 

misrepresentation, deceit, or concealment of a material fact the concealing 

party had a duty to disclose . . . committed with the intention on the part of 

the defendant of thereby depriving a person or entity of property or legal 

rights or otherwise causing injury."  Ala. Code 1975 § 6-11-20(b)(1) & (3). 
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Buyers of used residential property are entitled to hire agents with 

expertise to assist them in their purchases and their agents are under a duty 

to hire competent persons to perform task such as inspections.  Ala. Code 

1975 §§ 34-27-81 to 34-27-85.  Scheer held herself out to the Kuberts as an 

expert.  It was reasonable for the Kuberts to rely on their professional agent 

in whom they placed trust and confidence to do what she said she would do 

and what she was hired to do.  Scheer told the Kuberts she would handle 

everything in regards to the Arab property including the inspection.  Scheer 

knew the Kuberts, she knew what they were looking for in a purchase,2 she 

knew the Kuberts were willing to walk away from a purchase if the property 

had a bad inspection report, and Scheer knew the Kuberts were relying upon 

her expertise and experience to give them truthful feedback, either negative 

or positive, regarding the property and the purchase.3  (C at 93 ¶ 24; C at 

474 ¶ 12; C at 480 ¶ 12) (C at 94 ¶¶ 30-3; C at 474 ¶¶ 14-19; C at 480 ¶¶ 14-

19).  The Kuberts’ purchase of the Arab property was the pivotal transaction 

in a three-tier exchange handled by Scheer.  See fn 1 App. (C at 91 ¶ 13; C at 

                                                 
2The Kuberts testified they expected Scheer to truthfully inform them about the condition 
of the property, to answer questions and to give them sound advice and feedback 
regarding the services of others who were needed to investigate the condition of the 
property, and to point out negatives in the property and the purchase, and to hire qualified 
and experienced service provides to assist them in these tasks.  (C at 91 ¶ 13; C at 782 ¶¶ 
3, 4; C at 789; C at 793 ¶¶ 2-6; C at 785 ¶ 10). 
3Scheer knew the Kuberts walked away from the Decatur property after receiving a bad 
inspection report.  (C at 473 ¶ 7-474 ¶ 12; C at 479 ¶ 7- 480 ¶ 12). 
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871¶ 16; C at 773).  Instead of giving the Kuberts truthful feedback on the 

Arab property, Scheer overstated the property telling the Kuberts it was a 

good investment, good schools, no major defects, and the sellers had done a 

good job landscaping, with the deck, with the basement, and she did not see 

any major problems.  (C at 578 L 12-584 L 7; C at 624 L 10- 2; C at 628 L 

9-11); (C at 578 L 12-584 L 7; C at 624 L 10- 2; C at 628 L 9-11).  Scheer 

hired an unlicensed person to inspect the Arab property.  (C at 1G; C at 656-

680).  Unsurprisingly, the inspection report revealed little wrong with the 

property.  (C at 427-32).  A subsequent inspection of the property revealed 

costly needed repairs, never disclosed by the unlicensed Amerispec 

representative, the Kuberts’ agent or agency, or the listing agent or agency, 

including but not limited to hazardous conditions. (C at 477 ¶ 48; C at 482 ¶ 

62; C at 427-458; 459-468).  Based on this evidence a jury could reasonably 

conclude Scheer knew of defects in the Arab property, knew if the property 

did not pass inspection she stood to loose a substantial fee on a three-tiered 

exchange, knew or should have known the MLS misrepresented the 

property, and she took steps to conceal latent structural defects from the 

Kuberts by intentional silence, by hiring an unlicensed person to inspect the 

property, by overstating the condition of the property, by failing to disclose 

the plat and MLS while recommending against a survey, by failing to answer 
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the Kuberts’ questions truthfully, and by promising to handle everything and 

doing nothing.  Ala. Code 1975 § 6-11-20(b)(1).    

Jo Ann Smith had a duty to publish an accurate MLS listing of the 

property, and she had a duty to disclose known material misrepresentations.  

Ala. Code 1975 § 34-27-36(a)(6) & (3).  It is undisputed the MLS listing for 

the property was false, Jo Ann Smith, the listing agent who caused the MLS 

to be published knew it was false, and Jo Ann Smith chose not to disclose 

discrepancies between the plat and the MLS listing to the buyers.  (C at 

1186, 1196-7; C at 1227-9).   

The Kuberts assert their agents and the listing agent Jo Ann Smith 

were under an affirmative duty to disclose latent defects and material 

misrepresentations in the property, and Defendants/Appellees failed to 

submit substantial evidence to negate any element of the buyers’ claims or 

proving the affirmative defense of release creating material facts for the 

jury’s consideration.  The Alabama Legislature codified the relationship and 

the conduct giving rise to the duty to disclose creating a cause of action for 

fraud, fraudulent suppression, fraudulent inducement, and deceit thereby 

abrogating the doctrine of caveat emptor when there is an affirmative duty to 

disclose by real estate professionals.  In re: Farmers Exchange Bank, 783 

So.2d 24 (Ala. 2000); Potter v. First Real Estate Co., Inc., 844 So.2d 540, 
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551 (Ala. 2002)(consensual dual agent had a confidential relationship giving 

rise to a duty to disclose and claims of fraud, misrepresentation, suppression, 

fraud, promissory fraud, breach of contract, negligence and recklessness in 

the sale of a house); see also Ala. Code 1975 § 34-27-31(b)(3)(providing for 

relief for aggrieved person who obtains a valid judgment from a court of 

competent jurisdiction).  This Court has said “[r]eal estate brokers and 

salespersons should not be exempt from responsibility for statements and 

representations they make to induce a purchaser to act, when, under the 

circumstances, these amount to fraud in a legal sense.” Earle, McMillan & 

Niemeyer, Inc. v. Dekle, 418 So.2d 97, 100 (Ala.1982). 

V. The Circuit Court’s Judgment As A Matter of Law In Favor of 
Scheer, Steele & Associates, Amerispec, and Jo Ann Smith Should 
Be Reversed. 
 
Scheer, Steele & Associates, Jo Ann Smith without pretending they 

acted in a fair, open and honest manner in accordance with their statutorily 

defined duties as real estate professionals, declare they have been released of 

all claims under the standard exculpatory “as is” language in the sales 

contract.  See Appellees Briefs.  The Kuberts respectfully submit unto this 

Court summary judgment in favor of Scheer, Steele & Associates, Jo Ann 

Smith, and Amerispec was improper because there was a duty to disclose 

and a failure to disclose creating an unfair bargaining position between the 
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buyers and their own agents, the sellers, and Jo Ann Smith.  Ala. Code 1975 

§ 6-11-20(b)(1).  At the time the “as is” document was signed the Kuberts 

were unaware Amerispec sent an unlicensed individual to inspect the 

property, the Kuberts were unaware of the gross undisclosed defects, the 

Kuberts were unaware the MLS listing misrepresented the acreage and 

square footage of the home, and the Kuberts were unaware the sellers had 

“dressed up” the property to sell.  The Kuberts maintain when an agent or 

one under a duty to disclose fails to disclose a material fact there is never a 

meeting of the minds, and "agreements are not valid when there has been no 

meeting of the minds with regard to the terms of the agreement”. Grayson v. 

Hanson, 843 So.2d 146, 150 (Ala.2002).  "[W]hen one party has superior 

knowledge of a fact that is unknown to the other party, and the lack of 

knowledge will induce the other party to act in a manner in which he 

otherwise might not act, the obligation to disclose is 'particularly 

compelling.'" Liberty National Life Insurance Co. v. McAllister, 675 So.2d 

1292, 1296 (Ala.1995) citing Baker v. Bennett, 603 So. 2d 928, 935 (Ala. 

1992)); Prudential Ballard Realty Co. v. Weatherly, 792 So.2d 1045 (Ala. 

2000). 

The Kuberts also maintain Defendants/Appellees failed to prove the 

affirmative defense of release because there was a lack of consideration for 
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the “as is” standard sales contract, and the release signed by Mr. Kubert in 

exchange for a check from Amerispec.  Smoyer v. Birmingham Area 

Chamber of Commerce, 517 So. 2d 585, 587 (Ala. 1987); Ex parte Grant, 

711 So. 2d 464, 465 (Ala. 1997), 525, 7 So. 2d 82, 84 (1942); Russell v. 

Russell, 270 Ala. 662, 668, 120 So. 2d 733, 738 (1960).  It has long been the 

law of Alabama that an agent that breaches a contractual promise is not 

entitled to compensation.  Clay, at 91 So. 793.  When the Kuberts signed the 

“as is” sales contract and Mr. Kubert signed the Amerispec release their 

agents were not entitled to a fee.  Id; RESTATEMENT (SECOND) OF 

CONTRACTS § 17(1) & (2).  The Kuberts acting without knowledge of what 

should have been disclosed received nothing in exchange for a promise of 

forbearance of their legal rights, not even the services promised by their 

agents.  Clay, at 91 So. 793; see also Milroy v. Wood, 23 So.3d 48 (Ala. Ct. 

App. 2009); Fausnight v. Perkins, 994 So. 2d 912, 921 (Ala. 2008); Ala. 

Code 1975 § 34-14B-9(b)(3)(contracts concerning inspections are 

unenforceable where the person conducting the inspection is unlicensed); 

Boyett v. Oakes, 518 So.2d 37, 39 (Ala. 1987); Ala. Code 1975 § 8-1-2. 

       Respectfully submitted,  

 
/s/ Elisa Smith Rives 

       Elisa Smith Rives 
       Elisa S. Rives, LLC 
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