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THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ALABAMA 

MIDDLE DIVISION 
 

ROBERT H. HEPTINSTALL, et al. ) 
 ) 
 ) 
 Plaintiff, ) 
  ) 
v. ) Case No.  CV-06-1564 
 ) 
MONSANTO COMPANY, INC.,  ) 
et al. ) 
 ) 
 Defendants. ) 
 
 

REPLY IN SUPPORT OF DEFENDANTS’ 
MOTION TO DISMISS SECOND AMENDED COMPLAINT 

 
Plaintiffs’ opposition brief simply ignores most of the arguments made in the 

Monsanto Defendants’ opening brief.  Plaintiffs make no response whatsoever to 

the following points: 

• Plaintiffs’ claim for benefits under ERISA § 502(a)(1)(B) in Count 

One is barred by the Eleventh Circuit’s holding in the related action 

Gilley v. Monsanto Co., Inc., 490 F.3d 848 (11th Cir. 2007).  See 

Doc. 82 pp. 14-19.  Plaintiffs not only fail to respond to this point, but 

actually admit that they have no claim to benefits under the governing 

1981 plan and disavow any claim for benefits under § 502(a)(1)(B).  

Doc. 96 pp. 27 (“Plaintiffs agree they have no benefits under the 1981 
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[Plan]”) and 37 (“Plaintiffs make no specific claims for benefits 

directly on an individual basis, but instead benefit from equitable and 

remedial relief pursuant to ERISA § 502(a)(2) & (3)….”). 

• Count Two must be dismissed because ERISA § 510 applies only to 

allegations that an employer-employee relationship was changed, and 

the challenged action here is the amendment of the Plan.  See Doc. 82 

pp. 21-22. 

• Count Three (breach of fiduciary duty) is time-barred, as the Plan was 

amended much more than six years ago. See Doc. 82 p. 23. 

• Count Three must also be dismissed because plan sponsors are not 

subject to fiduciary duties when amending a plan. See Doc. 82 pp. 23-

24. 

• Count Four (ERISA § 204(g)) must be dismissed because the 

Eleventh Circuit has already held that these same allegations made in 

the related Gilley case do not relate to the accrual of already vested 

benefits (which § 204(g) protects), but rather the way in which vesting 

service is calculated (to which § 204(g) has no application).  See Doc. 

82 pp. 24-25. 

• Count Five (equitable estoppel) must be dismissed because Plaintiffs 

have not pleaded the two essential elements of such a claim under 
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Eleventh Circuit law: (1) the existence of an ambiguity in the Plan, or 

(2) reliance on an oral interpretation of the ambiguity.  See Doc. 82 

pp. 25-26. 

As for those few points to which Plaintiffs offer a response, more often than 

not, they simply urge the Court to disregard binding Eleventh Circuit authority or 

list a litany of allegations of “bad acts” without citing any authority that makes the 

alleged acts actionable for these plaintiffs. The only relevant point made by 

Plaintiffs in their brief is their concession that they have no right to benefits under 

the 1981 Plan.  Doc. 96 p. 27.  Because they have no rights to benefits under this 

plan – the controlling plan – and because they have not stated any actionable claim 

under any other theory, the Second Amended Complaint (“SAC”) must be 

dismissed. 

ARGUMENT 

A. Most of the Claims Should Be Dismissed For Failure To Exhaust 
Administrative Remedies.       

Plaintiffs’ brief concedes that Eleventh Circuit (along with the Seventh 

Circuit) has, for more than twenty years, held that “failing to exhaust 

administrative remedies is a bar to the federal court’s intervention,” except in 

certain limited circumstances.  Doc. 96 p. 23.  Although Plaintiffs cite a string of 

cases decided by other circuit courts that take a different view of the exhaustion 

requirement, they cite no authority (and there is none) that would allow this Court 

Case 4:06-cv-01564-CLS     Document 100      Filed 06/26/2008     Page 3 of 12



 4  

to ignore binding Eleventh Circuit precedent.  See McGinley v. Houston, 361 F.3d 

1328 (11th Cir. 2004)(“A circuit court's decision binds the district courts sitting 

within its jurisdiction while a decision by the Supreme Court binds all circuit and 

district courts.”). The law of this circuit is that exhaustion of administrative 

remedies is required, unless an administrative appeal would be futile or the remedy 

available during an administrative review would be inadequate.  E.g., Mason v. 

Continental Group, Inc., 763 F.2d 1219, 1227 (11th Circuit 1985); Springer v. 

Wal-Mart Assocs.’ Group Health Plan, 908 F.2d 897, 899 (11th Cir. 1990).  

Neither exception applies here. 

First, as the numerous cases cited by the Monsanto Defendants in their 

opening brief (as well as several cited by Plaintiffs) make clear, the administrative 

process is not futile simply because the plaintiffs have reason to believe that they 

would lose in the administrative proceeding.  See Compare Bickley v. Caremark 

Rx, Inc., 461 F.3d 1325, 1330 (11th Cir. 2006); Springer, 908 F.2d at 899 with 

Doc. 64 p. 22 (asserting that the administrative process was futile here “in light of 

Defendants’ consistent position that they have absolute discretion under the Plan.”) 

Under controlling circuit law, there is no futility unless Plaintiffs show an inability 

to present the claim for review and Plaintiffs make no attempt to meet this 

stringent standard.  See Spivey v. Southern Co., 427 F. Supp. 2d 1144, 1154-55 

(N.D. Ga. 2006). Second, Plaintiffs’ last-minute attempt to avoid dismissal on 

Case 4:06-cv-01564-CLS     Document 100      Filed 06/26/2008     Page 4 of 12



 5  

exhaustion grounds by asserting for the first time that the remedy they seek is 

unavailable in an administrative proceeding (Doc. 96 p. 26) is equally unavailing.  

The SAC prays for “clarification” of their right to benefits (see, e.g., Doc. 64 p. 29) 

- something the Committee is perfectly able to do.    

B. Count One Must Be Dismissed. 

Plaintiffs concede that they have no right to benefits under the 1981 Plan and 

instead seek benefits under the 1976 Plan.  Doc. 96 p. 27. The Plan provides that 

the version in place at the time of an employee’s separation governs their claims 

for benefits (see Doc. 82 Apdx A § 1.1) and the Eleventh Circuit has already 

decided that the 1981 Plan was in place when these Plaintiffs separated in 1982.  

Gilley, 490 F.3d at 858.  See also Doc. 82 Apdx A § 1.1 (“The rights and benefits 

of the Corporation and its subsidiaries who meet the eligibility requirements 

specified in Section 2 hereof on or after January 1, 1981 shall be determined under 

the Plan [defined as the 1981 Plan].”).  Thus, Plaintiffs concession that they do not 

have any rights under the governing claim is dispositive, and their invocation of a 

superseded prior version of the Plan cannot change that fact.  

Plaintiffs assert without citation to authority that they can, alternatively, 

obtain benefits under ERISA § 502(a)(3).  But, as explained in the Monsanto 

Defendants’ opening brief, controlling Supreme Court precedent establishes that 

they cannot.  See, e.g., Great-West Life & Annuity Ins. Co. v. Knudson, 534 U.S. 
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204, 209-220 (2002)(holding that claim for recovery of money is not equitable 

relief authorized by ERISA § 502(a)(3), despite the plaintiffs’ characterization of 

the claim as “restitution”). 

C. Count Two For Violation of ERISA § 510 is Time-Barred and 
Fails to State a Claim. 

In response to the Monsanto Defendants’ argument that Count Two is 

untimely, Plaintiffs urge disregard of controlling Eleventh Circuit authority 

because Defendants are bad actors that failed to disclose their alleged misdeeds.  

Doc. 96 pp. 31-32.  Eleventh Circuit law, however, imposes a two-year limitation 

on § 510 claims and requires allegations of affirmative concealment – and not 

simply non-disclosure – for tolling. See  Musick v. Goodyear Tire & Rubber Co., 

81 F.3d 136, 137 (11th Cir. 1996)(two year limitation period for § 510 claims in 

Alabama); Cabello v. Fernandez-Larios, 402 F.3d 1148, 1155 (11th Cir. 2005) 

(“…[E]quitable tolling is appropriate in situations where the defendant misleads 

the plaintiff, allowing the statutory period to lapse; or when the plaintiff has no 

reasonable way of discovering the wrong perpetrated against her…”). As 

Defendants’ opening brief explains, the plant was closed in 1981 (SAC ¶ 59), and 

Plaintiffs concede that the 95-hour rule was part of the Plan by 1981 (SAC ¶68).  

Thus, all of the actions that Plaintiffs challenge occurred twenty or more years 

before the filing of this case. 
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In addition to being time barred, Defendants’ opening brief pointed out that 

the claim also fails for two other reasons:  (1) to the extent that the claim is based 

on the amendment of the Plan, it fails because ERISA § 510 only applies where the 

plaintiff contends that the employer-employee relationship (and not just the 

pension plan) were changed in a discriminatory way (see  Deeming v. American 

Standard, Inc., 905 F.2d 1124, 1127 (7th Cir. 1990)) and (2) pension plans are not 

proper defendants in Section 510 claims (see Degrave v. Nat’l Automatic 

Merchandising Assoc. Pension Plan, 392 F.Supp.2d 1032, 1035 (N.D. Ill. 2005)).  

(explaining that employer-employee relationship is the “fundamental prerequisite” 

to a Section 510 claims and that pension plan is not involved in the changed 

relationship).  Plaintiffs have not responded to either of these arguments. 

D. Count Three Fails To State A Claim For Breach Of Fiduciary 
Duty            

 Plaintiffs simply ignore the Monsanto Defendants’ arguments that Count Six 

is time-barred.  They also fail to respond to the litany of authorities that hold that 

Plan sponsors are not subject to fiduciary duties when amending a plan or closing a 

facility. See, e.g., Johnson v. Georgia Pacific Corp., 19 F.3d 1184, 1188 (7th Cir. 

1994).  Instead, they now appear to argue (although it is less than clear) that the 

alleged breach of fiduciary duty was not the act of amending the plan but the 

operation of the Plan “in a discriminatory manner in favor of H[ighly] 

C[ompensated] E[mployee]s.”  Doc. 96 p. 35.  This is revisionist history.  The 
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SAC clearly asserts that the conduct challenged in the breach of fiduciary duty 

claim is the amendment of the Plan and, possibly, the closure of the Sand 

Mountain plant (Doc. 64 ¶ 127), which are simply not fiduciary acts.1   

E. Count Four Fails to State a Claim Under ERISA § 204(g)   

The Eleventh Circuit’s Gilley order is binding precedent that bars Plaintiffs’ 

ERISA § 204(g) claim.  Plaintiffs do not even attempt to explain why the Gilley 

case has no application to this claim – nor could they.  Plaintiffs’ allegations 

simply do not amount to a violation of Section 204(g) claim, because they involve 

a change to the vesting rules and not accrual of benefits. 490 F.3d at 858-59. The 

Eleventh Circuit has clearly stated that such allegations do not state a claim under 

ERISA § 204(g). Id. 

F. Count Five Fails to State An Estoppel Claim For Benefits.  

Plaintiffs provide no response to the Monsanto Defendants’ citations to 

controlling Eleventh Circuit authority that limits ERISA equitable estoppel claims 

to a narrow set of circumstances not present here. Instead, Plaintiffs assert that the 

Monsanto Defendants failed to maintain certified copies of documents and to 

provide an ERISA-required summary plan description.  Doc. 96 pp. 36-37.  But 
                                                 
1 Although the SAC is replete with references to “discrimination” against non-
highly compensated employees, the facts alleged therein do not describe any 
discrimination.  The adoption of the 95-hour rule applied to all employees, highly 
compensated and otherwise.  This discrimination claim has already been rejected 
by the Eleventh Circuit, which pronounced it “difficult to follow and unpersuasive 
in any event.” Gilley, 490 F.3d at 860. 
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even if these allegations were true, they do not state an actionable equitable 

estoppel claim under controlling Eleventh Circuit law, which requires: (1) an 

ambiguity in the Plan, and (2) an oral representation on which the plaintiff relied 

interpreting that ambiguity.  See Katz v. Comprehensive Plan of Group Ins., 197 

F.3d 1084, 1090 (11th Cir. 1999).   

G. All Parties Other Than The Committee Are Improper Parties 

Plaintiffs’ conclusory assertions that “Defendants one and all” are proper 

defendants because they “represent persons who are contributing sponsors of the 

plan or are members of such a contributing sponsor’s controlled group who have 

taken steps to interfere” with Plaintiffs’ benefits (Doc. 96 p. 37) does not make all 

Defendants proper parties.   Plaintiffs cite no authority that overrules binding 

Eleventh Circuit precedent holding that only the party that controls administration 

of the plan is a proper party to an ERISA benefits claim.  See  Garren v. John 

Hancock Mut. Life Ins. Co., 114 F.3d 186, 187 (11th Cir. 1997).  As the Monsanto 

Defendants stated in their opening brief, the Plan names the Employee Benefits 

Plans Committee as the plan administrator (Doc. 82 Apdx. A § 12). All of the other 

Monsanto Defendants are not proper parties. 

H. Plaintiffs Lack Standing 

Finally, for the reasons detailed in the Court’s June 12, 2008 order in the 

related Gilley action (Case No. 4:04-CV-0562-CLS), this case should also be 
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dismissed for lack of standing.  Plaintiffs concede that they do not have even a 

colorable claim to benefits under the governing 1981 Plan.  Doc. 96 p. 27. While 

they claim to seek a declaration of their rights under the 1976 version of the Plan, 

the face of the Plan makes clear that the 1981 Plan supersedes all prior versions, 

including the 1976, and that the Plan in place at the time of participant’s separation 

from Monsanto governs the participant’s right to benefits.  Doc. 82 Apdx A at § 

1.1.  Thus, Plaintiffs have no colorable claim for benefits under the 1976 Plan.  In 

addition, their § 204(g), equitable estoppel, and § 510 claims fail on their face, as 

detailed above.  As a result, they do not have standing under ERISA and their 

claims must be dismissed.  Gilley, Doc. 194.   

CONCLUSION 

For the reasons detailed above and in the Monsanto Defendants’ opening 

brief,  Plaintiffs’ claims must be dismissed.    

Respectfully submitted, 

By /s/ Darci Madden 
Jeffrey S. Russell 
Darci F. Madden 
Bryan Cave LLP 
One Metropolitan Square 
211 N. Broadway, Suite 3600 
St. Louis, Missouri  63102 
(314) 259-2000 
(314) 259-2020 (facsimile) 
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William Baxley 
Joel Dillard 
Donald R. James, Jr. 
Baxley, Dillard, Dauphin, McKnight 
& Barclift 
2008 Third Avenue South 
Birmingham, Alabama  35233 
(205) 271-1100 (telephone) 
(205) 271-1108 (facsimile) 

Attorneys for Defendants 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was filed electronically on the 26th day 

of June, 2008 with the Clerk of the Court to be served by operation of the Court’s 

electronic filing system upon Elisa Rives, 103 Ringold Plaza, 2208 Ringold Street, 

Guntersville, Alabama 35976 

 /s/  Darci Madden  
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