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I. INTRODUCTION

Plaintiffs' Response (Doc .. 96) to the Solutia Defendants' motion to dismiss

essentially concedes that plaintiffs have no legally viable claims and confirms that

dismissal in this case is warranted. Plaintiffs admit that they cannot recover any

benefits under the 1981 Monsanto Plan Id., p .. 27 ("Plaintiffs agree that they have

no benefits under the 1981 [Plan],,). This concession, coupled with the Court's

recent Memorandum Opinion (dated June 12, 2008) in the related case, Gilley v.

Monsanto Co, Inc., confirms that plaintiffs, like Gilley, lack standing under

ERISA as a matter oflaw, and that the instant case must be dismissed..

Further, even assuming the Court addresses the sufficiency of plaintiffs'

allegations, dismissal is still warranted, and it is telling that plaintiffs' Response

generally avoids a substantive discussion of many of the fatal defects of their

Second Amended Complaint ("SAC"). The Supreme Court recently set out new

pleading requirements in Bell Atl. Corp v. Twombly, 127 S. Ct 1955 (2007), and

plaintiffs' speculative and conclusory allegations insofar as the Solutia Defendants

are concerned do not come close to satisfying that standard.. PlaintiffS simply

regurgitate generic allegations of supposed wrongdoing as to all "Defendants"

without providing any factual basis whatsoever to show that plaintiffs have been

wronged specifically by the Solutia Defendants. In Twombly, the Supreme Court
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noted its disapproval of class action litigation filed without factual allegations

demonstrating a right to relief~ and that is exactly what is attempted here.!

Moreover, although plaintiffs did not exhaust administrative remedies as

required by ERlSA prior to adding the Solutia Defendants to this putative class

action lawsuit, plaintiffs now suggest exhaustion would be futile based on nothing

more than an assumption that exhausting the plan remedies would not result in

their receiving pension benefits .. Plaintiffs' argument would render the well-settled

ERlSA exhaustion requirement meaningless in every case and should be rejected..

Anyone (or combination) of the foregoing arguments dooms plaintiffs'

Second Amended Complaint in its entirety as a matter oflaw. Even beyond those

deficiencies, however, plaintiffs' Response glosses over the other insurmountable

problems peculiar to their individual counts.. In sum, plaintiffs cannot properly

state claims as required, and plaintiffs' SAC should be dismissed..

II. ARGUMENT

A. PlaintifIs' Concession That They Cannot Recover Under The 1981
Monsanto Plan, Coupled With This Court's Recent Holding In Gilley,
Confirms That Plaintiffs Lack Standing Under ERISA, And All Counts
Must Be Dismissed.

1 Plaintiffs imply (pp. 9-10) that Solutia somehow destroyed relevant documents (albeit before it
was a party to the litigation) and filed a motion for sanctions (Doc 97) in that regard Such
claims ar e baseless, and the Solutia Defendants will respond after the COUlt sets a briefing
schedule for that motion

2
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In Gilley, this Comt held that "a former employee whose pension benefits

were not vested at the time of [his] termination is not a 'participant' [under

ERISA]." Gilley, No .. 4:04-CV-0562-CLS, June 12, 2008 Order, p .. 1 (quoting

Nugent v. Jesuit High School ojNew Orleans, 625 F.2d 1285 (5th CiT 1980)}. The

Comt noted that "the Eleventh Circuit held in Gilley that plaintiff did not vest

under his employer's applicable benefits plan prior to the termination of his

employment See 490 F3d at 858-60. Accordingly, plaintiff is not a 'participant,'

and he lacks standing to sue under ERISA" Gilley, Doc. 194, p.. 82

As in Gilley, Plaintiffs in this case never obtained the ten years vesting

service under the terms of the 1981 Monsanto Plan. See PIs' Resp .. , Doc. 96, p.. 27

("Plaintiffs agree that they have no benefits under the 1981 [Plan]")3 In light of

plaintiffs' concession in their Response, application of this Court's holding in

Gilley necessarily dooms their claims in this action since plaintiffs cannot be

participants and, thus, lack the necessary standing under ERISA

2 Plaintiffs' suggestion in their Response (p 25) that Gilley is not controlling in this case is
incredible considering they took the exact opposite position in earlier briefing to this Comt.
Plaintiffs previously represented that "[t]he facts smrounding Plaintiffs' claims are essentially
the same as the facts outlined in Gilley" and that "PlaintiffS here raise essentially the same claims
as Gilley." Doc.. 22, pp 3, 13. Plaintiffs' attempt in their Response to now distance themselves
from Gilley as being somehow different, either factually or legally, based solely on the
exigencies of the moment should be rejected Indeed, plaintiffs concede that they stand in the
exact same "shoes" as Mr Gilley Doc 22, p 26

3 Fmther, as this Comt noted in Gilley, "Plaintiff does not, and indeed cannot under the facts of
this case, argue that he has a reasonable expectation of retmning to covered employment" (Doc
194, p 4 n. 4). Similarly, plaintiffs in this case have made no such argument

3
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Plaintiffs' argument that the terms of the 1976 Monsanto Plan concerning

vesting service should apply (instead of the 1981 Monsanto Plan) cannot be taken

seriously. This Court already recognized that "the Eleventh Circuit held in Gilley

that plaintiff did not vest under his employer's applicable benefits plan prior to the

termination of his employment" Gilley, Doc 194, p .. 8 (emphasis added). In

Gilley, the Eleventh Circuit held that the 1981 Monsanto Plan was the "applicable

plan" since it was the plan in place at the time of the plaintiff's separation.. See

Gilley v. Monsanto Co .. , Inc, 490 F.Jd 848, 858-59 (11 th Cir.. 2007).

The Eleventh Circuit got it right and its holding is dispositive in this case4

As noted in Gilley, "the 1981 Plan stated that an employee's benefit rights are to be

determined according to the pension plan in effect at the time that the employee

separates from Monsanto .. " Gilley, 490 F.Jd at 853. Further, the Eleventh Circuit

already determined that the "95-hour rule" that plaintiffs seek to invalidate was

enacted "[s]ometime between 1979 and 198L" Gilley, 490 FJd at 853; see also

id, at 858; SAC ~ 68.. Plaintiff Heptinstall contends that he was terminated March

31, 1982 (i.e., after the plan amendment). See Response, p. 19. The other

plaintiffs were also terminated in 1982. Id., p.. 5.. Accordingly, the 95-hour rule

4 This COUIt aheady decided not to "revisit those matters that were decided by the Eleventh
Circuit in Gilley." Gilley, Doc.. 194, p. 8

4
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was "in effect" at the time plaintiffS separated from Monsanto, and that language

from the 1981 Monsanto Plan applies, not the 1976 Monsanto Plan,s

B. Plaintiffs Fail To Plead The Necessary Facts Showing They Are Entitled
To Relief Against The Solutia Defendants.

Even assuming plaintiffs could clear the standing hurdle, their complaint still

must be dismissed" In their opening papers, the Solutia Defendants demonstrated

that plaintiffs failed to plead any factual allegations showing that they are entitled

to any relief specifically against the Solutia Defendants contrary to the new

pleading requirements explained in Twombly6 Plaintiffs, former employees of

Monsanto (not Solutia), have made no factual allegations concerning an

employment relationship with Solutia, do not allege any Solutia Plan terms, do not

allege any involvement in the administrative review process under any Solutia

plan, do not allege any administrative acts (ie, plan amendments) by Solutia, and

do not allege how Solutia (which came into existence as a company 15 years after

plaintiffs were terminated) could be liable for pension benefits that plaintiffs allege

Plaintiffs repeatedly suggest in their Response (but provide no supporting evidence or
allegations) that the 1981 Monsanto Plan was actually adopted in 1982 In any event, the
Eleventh Circuit aheady decided this issue See Gilley, 490 F 3d at 853 (the "95-hom IUle" that
plaintiffs seek to invalidate was enacted "[s]ometime between 1979 and 1981 ")

6 In their "Legal Standard for Motion to Dismiss" section (p 21), plaintiffs cite to pre-Twombly
caselaw applying the Conley v., Gibson, 355 U.S, 41 (1957), "no set offacts" standard which had,
as Twombly held, "earned its retirement" Twombly, 127 S, Ct at 1968 In essence, Plaintiffs
simply ignore that that Twombly case altered the pleading landscape which aheady has been
recognized by fellow comts in the Eleventh Circuit. See Coggins v, Abbett, 2008 US, Dis!
LEXIS 47372 at *12-13 (MD Ala, June 18,2008); Duke v Houston County, 2008 U.S, Dist
LEXIS 25704 at *11 n 6 (MD. Ala Mar 31,2008) (Twombly repudiates Conley)

5
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"vested" in 1982 through their employment with Monsanto.. Eg, Steelman v

Prudential Ins Co ofAm, 2007 US Dist. LEXIS 52063 at *21-22 (ED.. CaL luI

6, 2007) (dismissing ERISA claim based on Twombly because plaintiff did not cite

to a specific plan term). Further, while plaintiffs allege that, by virtue ofthe "spin-

off of Solutia, Inc .. ," "some" fOImer employees are now participants in the Solutia

Inc Employee Pension Plan (SAC, ~ 104), tellingly, there is not a single allegation

that any of the named plaintiffs are actually participants in any Solutia plan In the

end, plaintiffs do not dispute the complete absence of allegations in the SAC

regarding the Solutia Defendants, and that is fatal to plaintiffs' case against them?

Plaintiffs' claims against the Solutia Defendants are wholly speculative and

contrary to Twombly.

C. Plaintiffs' "Futility" Arguments Lack Merit.

Essentially recognizing their failure to exhaust administrative remedies,

plaintiffs argue in their Response (p.. 24) that exhaustion against Solutia would be

futile 8 Plaintiffs' argument is that "Defendants one and all to date have

7 The only rebuttal by plaintiffs in their Response (although significantly not refening to any
allegations in their complaint) is that the Solutia Defendants are not entities independent from the
Monsanto Defendants and that the Solutia Defendants assumed the "pension liabilities" of the
Monsanto Defendants However, plaintiffs' rebuttal argument is limited only to their ERISA
Section 510 claim (Count Two) and, for that reason, is disposed of below

8 Plaintiffs recognize the Eleventh Circuit precedent requiring exhaustion, even where violations
of ERISA itself are alleged, but imply that such binding precedent should not be followed
However, the Eleventh Circuit is clear that exhaustion is required in such circumstances. Bickley
v. Caremark RX, Inc., 461 F 3d 1325, 1330 (11 th Cir 2006) ("Our prior precedent makes clear
that the administrative exhaustion requirement for ERISA claims should not be excused merely

6
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maintained that the 1981 Plan .,.. is applicable .",.. There is no reason Solutia

would do anything different" Advocating a position in litigation, however, is

insufficient to demonstrate futility, and the exhaustion requirement would be

meaningless otherwise .. See Davenport v. Harry N Abrams, Ine., 249 F.Jd 130,

134-35 (2d Cir, 2001) ("Defendant's position in this lawsuit does not establish

futility"); Ames v American Nat'l Can Co., 170 FJd 751, 756 (7th CiT 1999)

(same); Goewert v Hartford Life & Ace. Ins Co, 442 F.. Supp. 2d 724, 730 (ED..

Mo., 2006) ("[Plaintiff] only asserts that [Defendant] never changed its mind or

wavered in consideration. If this argument were accepted, every appeals process

could be found futile"); Stephenson v, Provident Life & Ace. Ins Co .. , 1 F. Supp..

2d 1326, 1332 (MD.. Ala., 1998) (rejecting such arguments as circular), Indeed, as

one court in this Circuit has noted:

Futility does not arise in any instance where an ERISA fiduciary has
indicated that it perceives little merit in the participant's underlying claim.

, Rather, in this Circuit, courts have consistently equated the concept of
futility with the inability of a litigant to present his or her claim for
administrative review and to have that claim considered, without reference
to the probable outcome ofthe administrator's review.. "

Spivey v. Southern Co, 427 F., Supp, 2d 1144, 1154-55 (N.D.. Ga. 2006); see also

Harris v Hartford Life & Acc Ins, Co, 533 F.. Supp 2d 1202, 1205 (MD., Ala.

because a claim is brought pursuant to that statute "); McGinley v.. Houston, 361 F 3d 1328, 1331
(11 th Cit. 2004) ("A circuit court's decision binds the district COUIts sitting within its
jurisdiction.)

7
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2008) ("[t]he test for 'futility' is not whether the claims would succeed, but

whether the employees could have availed themselves of the grievance

procedure.").

Plaintiffs have not alleged (or argued) that they lack the ability to present

their claims to the Solutia Plan administrator (indeed, they have not even tried)

and, thus, their claim of futility is purely speculative .. See Bickley v.. Caremark RX,

Inc.., 461 F3d 1325, 1330 (llth Cir. 2006) ("Bickley's claim of futility is merely

speculative because he did not even attempt to pursue the administrative

procedure"). Further, being required to exhaust serves one of the main purposes

behind the requirement -- "allow[ing] prior fully considered actions by pension

plan trustees to assist courts if the dispute is eventually litigated.. " Bickley, 461

F3d at 1330.. Exhaustion is uniquely appropriate in this case because the alleged

injury to plaintiffs (insofar as the Solutia Defendants are concerned) is based on

events occuning decades ago, and arises from a purported assumption of pension

liabilities by the Solutia Defendants, all of which would benefit from

administrative fact-finding.. See Bickely, 461 F3d at 1330 (requiring exhaustion

"most apt" where alleged injury is based on a contractual relationship). The

Solutia Defendants, however, have not had an opportunity to consider the

8
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plaintifIS' allegations and allowing this case to go forward could result III

premature judicial intervention 9

In sum, plaintiffs' futility argument is contrary to Eleventh Circuit law, and

the entire ERISA framework, and should be rejected.

D. Each Individual Count In The SAC Fails For Additional Reasons.

1. Arguments Not Addressed By PlaintiffS Compel Dismissal.

Plaintiffs failed to respond in any fashion to a number of the Solutia

Defendants' dismissal arguments in their Response. This includes the arguments

made in Sections D(2) (Count One); E(3), (4) (Count Two) and F(3) (Count

Three), all contained in Solutia's Memorandum in Support (Doc .. 94). Because

those arguments were well-supported by ample authority, they compel disrrllssal of

those claims ..

2. Count One Is Legally Deficient For Many Reasons.

Count One, as pleaded, relies alternately on ERISA §§ 502(a)(I)(B) or

502(a)(3), but neither ERISA section provides a sustainable claim against the

Solutia Defendants

9 PlaintiffS also suggest, without citing any authority or developing the argument, that
exhaustion should be excused because "[t]hese are not claims for benefits that can be addressed
by the plan administrator" As an initial matter, as this Comt previously recognized in Gilley,
the Comt should not "give consideration to arguments that are not fully developed or bolstered
with legal authority." Gilley, Doc. 194, p .. 6 In any event, plaintiffs' argument is misplaced.
The Solutia Plan administrator can certainly review claims, even breach of fiduciary duty claims,
and respond See Bickley, 461 F 3d at 1330 (rejecting a similar argmnent)

9
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a. Plaintiffs Did Not Obtain The Required Ten Years Of
Vesting Service Under The Terms Of The Monsanto Plan.

Because the plaintiffs never obtained ten years of "Vesting Service" while

employed by Monsanto, plaintiffs fail to state a claim for benefits under ERISA §

502(a)(1)(B}. In their Response, plaintiffs curiously disavow any claim for

benefits under § 502(a)(1)(B}. (Doc .. 96 p.. 37 ("Plaintiffs make no specific claims

for benefits directly on an individual basis, but instead benefit from equitable and

remedial relief pursuant to ERISA § 502(a)(2) & (3). ")}. Nevertheless, the SAC

does seek relief under § 502(a)(l)(B) which must be rejected because, among other

reasons, plaintiffS are not participants in the pension plan.. (Supra, pp .. 2-5}. As

shown above, plaintiffS' arguments in their Response are unavailing..

b. ERISA § 502(a)(3) Does Not Authorize Count One Because
Payment Of Benefits Is Not "Appropriate Equitable Relief'.

Count One, to the extent it seeks a declaration of entitlement to future

benefits and/or benefits under ERISA § 502(a)(3), should be dismissed for failure

to state a claim As shown by Defendants, that section only provides for

"appropriate equitable relief;" and plaintiffs' request for "a declaration that they are

entitled to future benefits and/or benefits under the Plan" (SAC, ~ 125) forecloses a

claim under § 502(a)(3}.

In their Response, plaintiffs agam move away nom their pleading and

contend instead that they merely seek "restitution" (Response, pp.. 28-30}.

10
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Plaintiffs' attempt to describe a claim for benefits under the rubric of equity should

be rejected.. The Supreme Court reiterated that "the term 'equitable relief' in

Section 502(a)(3) must refer to those categories of relief that were typically

available in equity," and that money damages are "the classic form of legal relief"

Great-West Life & Annuity Ins. Co v Knudsen, 534 US .. 204, 210 (2002)

(emphasis in original). With regard to restitution, the COUlt clarified that "not all

relief falling under the rubric of restitution is available in equity." Id at 212 ..

Indeed, in that case, the COUlt held that the restitution sought by the petitioners

essentially sought a judgment merely imposing personal liability upon a defendant

to pay a sum ofmoney. Id Later, in Serebofjv.. Mid Atlantic Medical Servs, Inc,

126 S. Ct 1869 (2006), the Court clarified that restitution would only be

considered equitable if it sought the retUIns of specifically identifiable funds

Indeed, the Eleventh Circuit has held that a suit seeking restitution will only sound

in equity if the defendant possesses specifically identifiable funds and the plan

identifies "the portion due to the plan." Administrative Committee for the Wal

Mart Stores, Inc. v. Horton, 513 FJd 1223, 1227 n .. 4 (11 th Cir.. 2008)

In this case, plaintifIs fail to demonstrate that the relief they seek in Count

One is equitable, even dressed in "restitution" garb (something not pleaded). As

stated, plaintiffs expressly pray for "a declaration that they are entitled to future

benefits and/or benefits under the Plan" (SAC, , 125). See also PIs .. ' Resp, Doc ..

11
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96, p .. 27 (claiming "[p]laintiffS me entitled to 100 percent of their accrued

benefit"). Plaintiffs thus do not seek restitution of funds that were formerly theirs

(indeed, they never vested, and there is no allegation that any particular funds were

ever set aside for their pensions, especially not by the Solutia Defendants), and

they do not (and cannot) seek specifically identifiable funds or the amounts due ..

Instead, they simply seek to be paid out of the assets of the defendant Plans.. This

is, by definition, a plea for monetmy reliefnot cognizable under § 502(a)(3). See

Horton, 513 FJd at 1227 n. 4; Crosby v. Bowater Inc. Retirement Plan, 382 FJd

587, 589 (6th Cir.. 2004); Chao v. Meixner, 2007 US. Dist LEXIS 87490 at *12-

13 (ND.. Ga. Nov.. 27, 2007).

3. Count Two Under ERISA § 510 Is Time-Barred.

Plaintiffs have no defense to the fact that Count Two is barred by the

applicable two-year statute of limitations See Musick v. Goodyear Tire & Rubber

Co., 81 FJd 136, 139 (lIth CiT. 1996)10 PlaintiffS simply seem to argue that,

despite binding Eleventh Circuit precedent, the statute of limitations should be

10 Musick also confirmed that the Section 510 claim accrues on the date ofthe alleged adverse
employment action 81 FJd at 137; Tolle v Carroll Touch, Inc., 977 F2d 1129, 1140-41 (7th
Cir 1992) ("It is the [employment] decision and the participant's discovery of this decision that
dictates accrual"); Heideman v. PFL, Inc., 904 F.2d 1262, 1267 (8th Cir 1990) (holding that
plaintiffs § 510 claim accrued when plaintiff was terminated, not when he learned of fraud
behind his termination); Berry v Allstate Ins. Co., 252 F Supp. 2d 336, 342 (ED Tex. 2003);
Potter v. ICI Americas Inc., 103 F Supp. 2d 1062,1073 (SD Ind. 1999) (holding that "it is the
adverse employment decision, that is, the change in employment status that indicates that the
employer may be discriminating against a plaintiffs ability to collect benefits, that starts the
clock ticking, not when a plaintiff is ultimately denied those benefits ").

12
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ignored or somehow tolled until some recent unidentified date. Neither assertion

has merit Musick is controlling and plaintiffs' apparent tolling argument is not

well-taken. "A complainant (to avoid the statute of limitations) must state in his

bill distinctly the particular act of fraud, misrepresentation, or concealment, and

must specify how, when, and in what manner, it was perpetrated. so that the

court may clearly see, whether, by the exercise of ordinary diligence, the discovery

might not have been before made .. " Pedraza v. United Guaranty Corp, 114 F

Supp 2d 1347, 1356 n. 16 (SD.. Ga. 2000). Having pleaded no such facts,

plaintiffs' tolling argument is unavailing, and their Section 510 claim, based on

events occurring over twenty years ago, fails ..

4. PlaintiffS Cannot Assert A Claim (Count Two) Against The
Solutia Defendants Under § 510 Based On The Plant Closing
Because The Solutia Defendants Were Not Plaintiffs' Employer
And There Is No Allegation That the Solutia Defendants Assumed
Any EmpJovmentObligations Relating To Plant Closings.

Plaintiff offers no credible response as to how the Solutia Defendants could

be liable under ERISA § 510, which, as shown in the Solutia Defendants' opening

papers, protects only the employment relationship. The Solutia Defendants never

employed plaintifIs and did not even exist when their employment with the

Monsanto Defendants ceased..

In their Response, plaintiffs simply imply that Solutia and Monsanto share a

"[p]arent-subsidiary" or "brother-sister" relationship and, thus, Solutia is jointly

13
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and severally liable for any of Monsanto's pension violations .. As an initial matter,

plaintiffs' own papers dispel that notion. Plaintiffs concede the obvious fact that

Solutia is a separate company from Monsanto with separate tax identification

numbers (see Response, p.. 6 n..5), and, importantly, there is no allegation of an

affiliated relationship.. Plaintiffs' speculation to the contrary is insufficient under

Twombly.. FUlther, even under plaintiffs' theOly, all Solutia would have assumed

from Monsanto was "accmed net pension liability." PIs.' Resp .. , Doc, 96, p .. 33 n.,

23, However, ERISA § 510 govems interference with the employment

relationship. PlaintiffS nowhere allege or argue that the Solutia Defendants

assumed Monsanto's employment obligations ..

5. Count Three Is Time-Barred.

Count Three is barred by the relevant statute of limitations.. The events

about which plaintiffs complain took place more than twenty years ago - well

beyond the generous, applicable six-year limitation period for breach of fiduciary

duty claims found in 29 US,C § 11 13, In essence, plaintiffs allege that

"Defendant 'fiduciaries'" employed some type of "scheme to defraud non-HCE

participants of the Monsanto Pension Plan of their rightful property.," PIs .. ' Resp .. ,

Doc, 96, p.. 31.. Such acts are still time balled but, in any event, to benefit from the

six year statute oflimitations for fraud, the fraud must be pleaded with particularity

pursuant to Federal Rule of Civil Procedure 9(b), including the who, what, when

14
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and where of the alleged concealment, which plaintiffs have not done.. See Caputo

v Pfizer~ Inc, 267 FJd 181, 191 (2d Cir.. 2001); Midgley v. Rayrock Mines, Inc,

374 F. Supp .. 2d 1039, 1047 (D.N.M. 2005)1l PlaintifIs do not contest such

authority or allege the necessary particulars of any fraudulent act within six years

preceding the filing of this action.

6. Count Four Fails To State A Claim For Wrongful Reduction Of
Accrued Service Because ERISA § 204(g) Does Not Apply To The
Vesting Of Benefits.

The Eleventh Circuit Court of Appeals' decision in Gilley forecloses this

claim as a matter oflaw.. Gilley, 490 FJd at 859 ("[t]he Plan amendment adopting

the 95-Hour Rule affected Gilley's ability to vest before he had vested, but it did

not reduce the amount of his accrued benefit or the rate at which he was accruing

11 The claimed fraudulent scheme pUlportedly included "[1] closing the plant, [2]
simultaneously amending the vesting schedule to pmposely cause forfeitUle of non-HCE's
pension benefits, [3] failing to report non-HCEs with deferred vested benefits, [4] failing to
furnish SPDs and benefits statements over the years, [5] failing to acknowledge non-HCE's with
a deferred vested benefit by revisiting eligibility, [6] initiating litigation to establish precedent "
PIs' Resp., Doc.. 96, p. 3L Importantly, none ofthese acts involved Solutia.. In any event, most
of these alleged acts are themselves untimely and cannot be used to circumvent the limitation
period. The first two acts occurred in the early 1980s The third act, according to plaintiffs
allegations occUlred from 1979-1982 (SAC, ~~ 73-76), and actually forecloses any claim based
on the Form 5500 as a matter oflaw. Brockv. TIC Int'! Corp., 785 F.2d 168,171-72 (7th Cir
1986) (Form 5500 is a "report from which [a plaintiff] could reasonably be expected to have
obtained knowledge of [a] breach [of fiduciary duty]") The fomth act (failing to provide SPDs)
likewise is ancient In any event, most of the foregoing acts fail to rise to a breach of fiduciary
duty Johnson v. Georgia Pacific Corp., 19 FJd 1184, 1188 (7th Cit. 1994) (amending plan and
closing plant are not fiduciary acts); In re 1m Brokerage Antitrust Lit, 2008 US Dist LEXIS
2818 at *87 (DNJ. Jan 14, 2008) ("defects in fulfilling the reporting and disclosure
requirements of ERISA [including Form 5500] do not give rise to a substantive remedy other
than that provided for in section 502(a)(1)(A) of that Act"} Finally, Solutia has not instituted
any litigation against the plaintiffs .. In sum, none ofthese acts save plaintiffs' claim.
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benefits.... ,., The ERISA § 204(g) anti-cutback provision does not apply to changes

in vesting requirements .. "}. In their Response, plaintiffs argue that, because

plaintiffs allege that their accrued benefits were detrimentally affected by

defendants, the Court must accept that as true, despite Gilley., That argument is not

well-taken and this Court need not (and cannot) ignore Gilley's holding

interpreting the same plan language as involved in this case.. Indeed, plaintiffs

previously represented that they stand in the exact same shoes as Gilley..

Regardless ofplaintiffs' allegations, Section 204(g) is inapplicable.

7. Plaintiffs' Estoppel Claim For Benefits (Count Yl Fails.

In order to state a claim for equitable estoppel, a plaintiff must allege: (l) an

ambiguity in the terms of the governing plan; (2) a representation that purports to

resolve ambiguity; and (3) reliance on that representation., Katz v. Comprehensive

Plan of Group, Ins .. , 197 FJd 1084, 1090 (lIth Cir 1999); Heffner v. Blue Cross

and Blue Shield ojAla, 443 FJd 1330, 1341 (lIth Cir.. 2006) (reliance),

In their Response, plaintiffs identify a supposed difference between the 1976

SPD (supposedly articulating the 1000 hOUl rule) and the 1981 Plan which

contained the 95-hoUl rule. But this claimed difference is unavailing.. Per Gilley,

the 1981 plan governs and an older SPD cannot create an ambiguity in it Further,

plaintiffs failed to plead that they relied (or even read) the 1976 SPD, which would
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be an essential element of a claim for estoppel based on the SPD, even if a

cognizable conflict existed.. Plaintiffs' equitable estoppel claim must be dismissed..

8. All Parties Other Than The Monsanto Committee Are Improper
Parties And Should Be Dismissed For This Additional Reason.

"The proper party defendant in an action concerning ERISA benefits is the

party that controls administration of the plan.. " Garren v. John Hancock Mut. Life

Ins. Co., 114 F..3d 186, 187 (lIth Cir.. 1997). The Plan names the defendant

Monsanto Committee as the plan administrator (Doc. 83, Apdx.. A thereto, § 12).

Plaintiff has not alleged that the Solutia Defendants ever controlled the

administration of the plan and, thus, they are not proper parties and the claims

against them must be dismissed.. In their Response, Plaintiffs offer no argument

why the other defendants should not be dismissed, except to claim that

"Defendants one and all are members of a controlled group," whatever that

means.. PlaintiffS provide no legal support for their argument, which additionally is

wholly unsupported factually and is entirely conclusory. It should be rejected..

III. CONCLUSION

For all of the foregoing reasons, and for the reasons set forth in defendant's

opening papers, the Solutia Defendants respectfully requests that plaintiffs' Second

Amended Complaint be dismissed with prejudice and for such other relief to the

Solutia Defendants as may be appropriate.
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Respectfully submitted,

lsi David W. Gearhart
Robert 1, Golterman (Admitted Pro Hac Vice)
Neal F, PeIIyman (Admitted Pro Hac Vice)
David W, Gearhart (Admitted Pro Hac Vice)
Lewis, Rice & Fingersh, LG.
500 N, Broadway, Suite 2000
St Louis, Missouri 63102
Telephone: (314) 444-7600
Telecopier: (314) 241-6056

and

L David Moore (asb-8552-r70j)
Walston, Wells & Birchall, LLP
1819 5th Avenue North, Suite 1100
Birmingham, Alabama 35203
Telephone: (205) 244-5200
Telecopier: (205) 244-5400

Attorney for Defendants Solutia Inc
and the Solutia Inc Employees' Plan
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CERTIFICATE OF SERVICE

I hereby certify that I have electronically filed the foregoing with the Clerk
of the Court using the E-Filing system which will send notification of such filing to
the following:

Elisa Smith Rives, Esq.
Elisa S. Rives, LLC
2208 Ringold Street, Suite 103
Guntersville, AL 35976

Jeffery S. Russell, Esq.
Dar'Ci F. Madden, Esq.
Bryan Cave, LLP
211 N. Broadway - Suite 3600
St. Louis, MO 63102

This the 26th oOune, 2008 ..

Donald R. James, Esq.
Joel E. Dillard, Esq.
William J. Baxley, Esq.
Baxley, Dillard, Dauphin, McKnight & Barclift
2008 Third Avenue South
Birmingham, AL 35233

lsi David W. Gearhart
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