
FILED 
 2008 Jul-22  PM 01:25

U.S. DISTRICT COURT
N.D. OF ALABAMA

Case 4:06-cv-01564-CLS     Document 107      Filed 07/22/2008     Page 1 of 22

THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ALABAMA

MIDDLE DIVISION

ROBERT H. HEPTINSTALL, et aL

Plaintiffs,

v.

MONSANTO COMPANY, INC,
et aL

Defendants.

)
)
)
)
)
)
)
)
)
)

Case No. 4:06-cv-01564-CLS

THE SOLUTIA DEFENDANTS' RESPONSE
TO PLAINTIFFS' MOTION FOR SANCTIONS

Respectfully submitted,

Robert 1 Golterman (Admitted Pro Hac Vice)
Neal Y. Perryman (Admitted Pro Hac Vice)
David W. Gearhart (Admitted Pro Hac Vice)
Lewis, Rice & Fingersh, LC
500 N. Broadway, Suite 2000
St Louis, Missouri 63102
Telephone: (314) 444-7600
Telecopier: (314) 241-6056

and

1 David Moore (asb-8552-r70j)
Walston, Wells & Birchall, LLP
1819 5th Avenue North, Suite 1100
Birmingham, Alabama 35203
Telephone: (205) 244-5200
Telecopier: (205) 244-5400

Attorneys for Defendants Solutia Inc.
and the Solutia Inc. Employees' Plan

THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ALABAMA

MIDDLE DIVISION

ROBERT H. HEPTINSTALL, et aL

Plaintiffs,

v.

MONSANTO COMPANY, INC,
et aL

Defendants.

)
)
)
)
)
)
)
)
)
)

Case No. 4:06-cv-01564-CLS

THE SOLUTIA DEFENDANTS' RESPONSE
TO PLAINTIFFS' MOTION FOR SANCTIONS

Respectfully submitted,

Robert 1 Golterman (Admitted Pro Hac Vice)
Neal Y. Perryman (Admitted Pro Hac Vice)
David W. Gearhart (Admitted Pro Hac Vice)
Lewis, Rice & Fingersh, LC
500 N. Broadway, Suite 2000
St Louis, Missouri 63102
Telephone: (314) 444-7600
Telecopier: (314) 241-6056

and

1 David Moore (asb-8552-r70j)
Walston, Wells & Birchall, LLP
1819 5th Avenue North, Suite 1100
Birmingham, Alabama 35203
Telephone: (205) 244-5200
Telecopier: (205) 244-5400

Attorneys for Defendants Solutia Inc.
and the Solutia Inc. Employees' Plan



Case 4:06-cv-01564-CLS     Document 107      Filed 07/22/2008     Page 2 of 22

1.

IL

IlL

TABLE OF CONTENTS

INTRODUCTION .

BACKGROUND .

ARGUMENT .

. 1

5

............................................................. 12

A Federal Rule Of Civil Procedme 37(b)(2) Is Inapplicable., 12

B PlaintiffS Have Failed To Demonstrate Any Wrongdoing By
Solutia Or That Solutia Acted In Bad Faith , , , 14

IV.

C. Plaintiffs Have Not Demonstrated Any Prejudice ...

CONCLUSION , , , ,

1

17

. 18

TABLE OF CONTENTS

. 1

5

............................................................. 12ARGUMENT .

INTRODUCTION .

BACKGROUND .IL

IlL

1.

A Federal Rule Of Civil Procedme 37(b)(2) Is Inapplicable., 12

B PlaintiffS Have Failed To Demonstrate Any Wrongdoing By
Solutia Or That Solutia Acted In Bad Faith , , , 14

C. Plaintiffs Have Not Demonstrated Any Prejudice ... 17

IV. CONCLUSION , , , , . 18

1



Case 4:06-cv-01564-CLS     Document 107      Filed 07/22/2008     Page 3 of 22

I. INTRODUCTION

Plaintiffs' Motion for Sanctions ("Motion"), based on alleged actions taken

by Solutia before it was a party to this litigation, and before Plaintiffs have even

served a single discovery request on the Solutia Defendants, is unsupported by the

facts and the law, and should be denied.. Inexplicably, Plaintiffs have filed the

instant Motion for discovery sanctions even though the parties have engaged in no

discovery since the Solutia Defendants were joined in this case.. Specifically,

Plaintiffs have not served any discovery requests on the Solutia Defendants,

Plaintiffs have not filed any motions to compel with respect to the Solutia

Defendants, and the Court has not entered any discovery orders with respect to the

Solutia Defendants. Rather, Plaintiffs immediately filed this Motion at the outset

of their case against the Solutia Defendants, before the Solutia Defendants even

engaged in any discovery. Plaintiffs' Motion is grossly premature, and need not be

considered on the merits ..

Even if the Court were to consider the substantive nature of Plaintiffs'

allegations, the Court should deny the Motion because Plaintiffs caUTIot show

Solutia destroyed any relevant evidence, much less engaged in any bad faith.

Plaintiffs' Motion references a subpoena served on Solutia in December 2006

(when Solutia was not a party) requesting inspection of documents at Solutia's

Decatur, Alabama facility Solutia fully complied with the Subpoena by giving
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Plaintiffs' counsel unfettered access to the Decatur facility and all of the

documents stored there, including all documents even arguably pertinent to this

action (again, at the time, Solutia was not even a party to the case) Plaintiffs'

counsel spent several hours at the facility reviewing and copying documents, and

left the facility of her own accord.. Solutia fully satisfied its obligations under the

subpoena and, tellingly, Plaintiffs never moved for contempt or requested any

other relief based on the subpoena.. There is simply no conduct upon which to

sanction Solutia for actions before it was added to this lawsuit, nor is there a

procedural mechanism in the Federal Rules of Civil Procedure to do so ..

The gist of Plaintiffs' Motion is their speculation that Solutia, almost a year

before it was added as a party in this case,l was somehow concerned by a ruling in

the related case, Gilley v. Monsanto Co, Inc, No, 4:04-CY-0562-CLS, a case in

which Solutia was not and never has been a party.. Plaintiffs suggest (without a

basis in fact) that Solutia directed perso=el at its Decatur facility to begin

destroying documents at about the same time.. Although Plaintiffs' counsel was

involved in the Gilley case, and although Solutia did implement a document

retention program at its Decatur plant, there is absolutely no co=ection between

1 As set fOIth more fully in the Solutia Defendants' Motion to Dismiss, Solutia had no
reason to expect that it would ever be named in the lawsuit The claims at issue in this lawsuit
exclusively concem the ERISA benefit claims of fomer employees of Monsanto Company from
a plant that was closed by Monsanto fifteen years before Solutia even existed, and Plaintiffs
never tried to administratively exhaust any oftheir ERISA claims against Solutia
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the two. Moreover, there is no evidence whatsoever that Solutia's actions in

connection with the document retention project had any impact on Plaintiffs'

ability to access documents that may be pertinent to either this case or the Gilley

case .. In fact, the opposite is true, as evidenced by, among other things, Plaintiffs'

failure to complain about Solutia's compliance with Plaintiffs' subpoena.

To the extent that Plaintiffs can overcome the procedural hurdles to even

bringing this Motion, the simple salient facts demonstrate that Solutia's Decatur

facility has a storage area in its basement which house documents, some of which

are over fifty years old.. Those documents primarily concern former employees of

the Decatur facility with some documents that relate to former employees of the

"Sand Mountain" facility (closed by Monsanto Company in the early 1980's)

which were transferred to Decatur when it closed.. Many of the documents, written

in pencil decades ago, were deteriorating and becoming unreadable.

The Decatur Human Resources Manager decided in early 2005 to begin

scanning what she felt were important documents into an electronic database (so

that they would be permanently preserved) while, at the same time, freeing-up

storage space by discarding the native documents which were electronically

preserved and other non-essential documents (collectively, the "Document

Retention Project" or "Project").. Because many of the documents contained

private information about former employees (i.e .. , health information, social

3

the two. Moreover, there is no evidence whatsoever that Solutia's actions in

connection with the document retention project had any impact on Plaintiffs'

ability to access documents that may be pertinent to either this case or the Gilley

case .. In fact, the opposite is true, as evidenced by, among other things, Plaintiffs'

failure to complain about Solutia's compliance with Plaintiffs' subpoena.

To the extent that Plaintiffs can overcome the procedural hurdles to even

bringing this Motion, the simple salient facts demonstrate that Solutia's Decatur

facility has a storage area in its basement which house documents, some of which

are over fifty years old.. Those documents primarily concern former employees of

the Decatur facility with some documents that relate to former employees of the

"Sand Mountain" facility (closed by Monsanto Company in the early 1980's)

which were transferred to Decatur when it closed.. Many of the documents, written

in pencil decades ago, were deteriorating and becoming unreadable.

The Decatur Human Resources Manager decided in early 2005 to begin

scanning what she felt were important documents into an electronic database (so

that they would be permanently preserved) while, at the same time, freeing-up

storage space by discarding the native documents which were electronically

preserved and other non-essential documents (collectively, the "Document

Retention Project" or "Project").. Because many of the documents contained

private information about former employees (i.e .. , health information, social

3



Case 4:06-cv-01564-CLS     Document 107      Filed 07/22/2008     Page 6 of 22

security numbers), documents to be discarded were shredded To carry out the

Project, personnel did not differentiate between Sand Mountain files or DecatUI

files. Further, the decision to undertake the Project was made before any appeal

was filed in Gilley (almost a year before), before Plaintiffs moved in this case to

enjoin non-party (at the time) Solutia from discarding documents (over one and

one-half years beforei, and long before Solutia was added as a party to this

litigation. In short, despite PlaintiffS' innuendos, the decision of the DecatUI

Human Resources Manager had absolutely nothing whatsoever to do with any

litigation, actual or possible against Solutia. Further, nothing suggests any bad

faith on the part of Solutia, or that the result of the Project would in any way

impair Plaintiffs' ability to litigate their claims in this case ..

In the end, Plaintiffs have failed to identifY a single document relevant to

this case that has been withheld or destroyed by Solutia (either before or after

Solutia was made a party to the case), much less with the requisite bad faith that is

required for imposing sanctions. Plaintiffs have thus not identified any prejudice,

and their Motion contains nothing more than wild accusations, which should be

rejected.

2 Not surprisingly, this motion for injunction against Solutia was denied. (Dkt 36)
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II. BACKGROUND

Given the seriousness of Plaintiffs' allegations, it is important to fully set

forth the background which confirms that Plaintiffs' Motion is misguided. The

sworn testimony of the personnel actually involved in Solutia's Document

Retention Project clearly demonstrates the absence of any wrongdoing or bad faith

and that Plaintiffs' counsel has filed this Motion based on an imagination gone

wild.

The Decatur Facility and its Storage Area. the "Dungeon"

The Decatur plant was formerly a Monsanto Company ("Monsanto") plant

that employed, at its maximum, approximately 4,000 employees.. See Declaration

of Angela Wilson ("Wilson Dec."), attached hereto as Exhibit 1, ~3. Presently, the

facility employs approximately 240 Solutia employees.. Id Documents

concerning many of the former employees who worked at the Decatur plant have

been archived over the years in file-cabinets that were stored in the basement of the

facility, which is affectionately referred to as the "Dungeon," and consists of three

large rooms.. Id.; Declaration of Karen Strickland ("Strickland Dec .. "), attached

hereto as Exhibit 2, ~3 .

Some of the records in the Dungeon are over fifty years old. Wilson Dec,

~4 Moreover, some of the documents were written in pencil, and were fading with

time.. Id At one point, the Dungeon contained at least 40 file cabinets of
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documents, each containing four to six file drawers Id.; Strickland Dec, ~4

There were also additional file cabinets on the second floor of the facility that

housed documents pertaining to former Decatur employees. Wilson Dec , ~4

Monsanto also operated a plant in Guntersville, Alabama, referred to as the

"Sand Mountain" facility. Id at ~5. Monsanto closed the plant in the early 1980s

Id. Some documents from that plant were transferred to the Decatur facility at the

time the Decatur facility was owned by Monsanto .. Id There were approximately

6-8 file cabinets in the Dungeon containing documents concerning former Sand

Mountain employees Id; Strickland Dec., ~4 The documents in the Dungeon

only concern the Decatur and Sand Mountain facilities, and the documents were

not commingled with documents from any other sites Wilson Dec .. , ~5; Strickland

Dec .. , ~4

The Document Retention Project

In March or April 2005, the Human Resources Manager for the Decatur

facility, Angela Wilson, decided that important documents stored in the Dungeon

needed to be permanently preserved before they faded beyond recognition, and that

non-important documents could be discarded to free up space (the "Document

Retention Decision"). Wilson Dec .. , ~6 At the time Ms .. Wilson made the

Document Retention Decision, she did not know about litigation involving former

Sand Mountain employees and their alleged pension rights, nor did she have any
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knowledge or expectation that litigation involving those issues with Solutia would

occur.. Id. Ms. Wilson did not believe she learned of a lawsuit involving the

pension rights of former Sand Mountain employees until late 2006, when Plaintiffs

served a subpoena on Solutia in this case. Id Even then, she only believed the

lawsuit involved Monsanto and did not think that Solutia was, or was likely to

become, involved.. Id Thus, the Document Retention Decision was based entirely

on Ms .. Wilson's belief that some of the older documents were becoming

unreadable and, therefore, needed to be permanently preserved, and because she

wanted to free up the space occupied by the numerous file cabinets in the

Dungeon. Id, ~~7, 17; Strickland Dec .. , ~5 Indeed, a few years earlier, while

Ms .. Wilson was working at Solutia's Pensacola facility, a very similar document

retention project had taken place. Wilson Dec , ~7

To carry out the Project, Ms. Wilson devised a list of subject documents that

should be electronically preserved (which was similar to the list she used to

accomplish the task in Pensacola). Id, ~8; Strickland Dec .. , ~6 Documents falling

within the subjects on the list would be electronically scanned into PDF format (in

order to be permanently preserved) and indexed, and those native originals and any

remaining documents not on the list would be shredded (because they contained

confidential information (like health information and social security numbers)).

Wilson Dec .. , ~8; Strickland Dec, ~6 With respect to the index of the preserved
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documents, it is searchable by employee name and social security number.. Wilson

Dec, ~8; Strickland Dec., ~6 If there was a question as to whether a document

should be preserved, Solutia erred on the side of caution and electronically scanned

it Wilson Dec., ~8; Strickland Dec., ~6

In April 2005, personnel at the Decatur facility began reviewing, scanning

(some), and discarding (other) documents contained in the file cabinets on the

second floor in accordance with the subjects list, and did so until August 2005

Wilson Dec , ~ 9. During that time, Solutia did not scan or destroy any documents

contained in the Dungeon, nor did Solutia scan or destroy any documents

pertaining to any Sand Mountain files or former employees, which were all located

in the Dungeon.. Id.

On May I, 2006, Ms. Wilson retained Karen Strickland on a contract basis

to continue with the Project Id., ~I 0; Strickland Dec .. , ~2 Ms .. Wilson never

instructed Ms .. Strickland to begin with the Sand Mountain file cabinets. Wilson

Dec .. , ~10; Strickland Dec, ~7. For the most part, the Sand Mountain file cabinets

were simply the first accessible cabinets upon entering the Dungeon.. Wilson Dec .. ,

~1O; Strickland Dec .. , ~7 Ms. Strickland is still working on the Project presently

and expects to finish sometime this falL Wilson Dec., ~lO. As of this point, all of

the Sand Mountain documents have been reviewed, scanned (where appropriate)
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and discarded.. Strickland Dec., ~7 No one ever suggested to Ms. Strickland that

the Project has anything to do with a lawsuit Strickland Dec, ~5

The Sand Mountain files generally were organized into three parts for each

employee. Strickland Dec, ~ 8.. The first section contained employee information.

The next section had medical information. Id. The third section, if one existed,

contained pension information and savings investment plan ("SIP") information

Id Of the approximately several thousand former employee files from Sand

Mountain that Ms.. Strickland reviewed, only approximately 50 or so files

contained any pension information.. Id Ms .. Strickland never destroyed documents

containing a former Sand Mountain employee's pension or SIP information Id. In

fact, Solutia still has the originals of all of the SIP and pension documents that

were located in the former Sand Mountain employees' files (and the pension

information also has been scanned).. Id No one ever instructed Ms .. Strickland to

destroy any document containing pension or SIP information, nor did she.. Id

Requests {or Documents by Monsanto {or its Litigation

On three to four occasions during late 2006 and 2007, Solutia's Decatur

facility received inquiries from a paralegal for Monsanto inquiring as to whether

Solutia had any personnel or other documents regarding particular former Sand

Mountain employees for purposes of this lawsuit At that point, the general nature

of the lawsuit was not communicated to Ms .. Wilson.. Wilson Dec., ~ll.. There
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was never a suggestion made to Decatur persormel by Monsanto's paralegal that

Solutia was, or may be, added as a party to such a lawsuit Id., ~12

In response to Monsanto's inquiries, Solutia searched for responsIve

information. After reviewing the file cabinets in the Dungeon, Solutia was able to

locate some of the information requested. Id. Any responsive documents that

were located were forwarded to Monsanto for copying, and the originals were

returned to the Decatur facility with a cover letter specifying that the documents

were relevant for a lawsuit and were not to be destroyed. Id. Those cover letters

were scarmed into the computer database and kept with the documents. Id.

Ms. Wilson is not aware that anyone ever destroyed any documents specifically

requested by Monsanto, nor did Monsanto or anyone at Solutia ever request that

such destruction take place. Id.

Solutia'5 Compliance with Plaintiffl' Pre-Litigation Subpoena

As stated, Solutia was served, at the Decatur facility, with a subpoena in this

case commanding the Decatur facility to permit inspection and copying on

December 14, 2006 of the following documents: "ALL Persormel Files, Pay

Records, Pension Records, Pension Plans Documents, Employee Rosters, and other

related documents from the former Monsanto Inc. Sand Mountain plant located on

the Termessee River near Guntersville, Alabama stored in on your premises." Id,

~13. The subpoena also commanded to permit inspection on December 14, 2006
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of the "Storage facility containing documents flam the former Monsanto, Inc Sand

Mountain Plant near Guntersville, Alabama." Id Ms. Wilson was not made aware

of the nature ofthis litigation until she received this subpoena Wilson Dec, ~I L

On December 16, 2006, Plaintiffs' counsel appeared at the Decatur facility,

along with a man, in conjunction with the subpoena.. Id, ~14; Strickland Dec, ~9

Plaintiffs' counsel (Ms. Rives) was given unfettered access to Ms .. Strickland, who

was asked to answer any questions flam Plaintiffs' counsel had, as well as the

Dungeon, the location of the only Sand Mountain documents at the Decatur

facility. Wilson Dec .. , ~14; Strickland Dec, ~~9-10 Ms .. Wilson explained that

Plaintiffs' counsel could look at any document in the Dungeon that she wished to

see and to take as much time as she wanted.. Wilson Dec .. , ~14.

Plaintiffs' counsel did, in fact, inspect many of the file cabinets in the flant

of the Dungeon that had information about former Sand Mountain employees.. She

also could have, had she wished, reviewed any of the other rooms making up the

Dungeon. No area was off limits, and no files or documents were concealed or

hidden. Wilson Dec, ~14.

During Plaintiffs' counsel's visit, Ms. Strickland also allowed her to view

and search the documents that had already been scanned into PDF files on the

computer.. Strickland Dec, ~10 Many of these files did concern former Sand

Mountain employees .. Id. Plaintiffs' counsel was allowed to search for whatever
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former employee she desired and Plaintiffs' counsel, in fact, made copies of a

number of former employees' files .. Id, ';';11-12 A list, signed by Plaintiffs'

counsel and Ms.. Strickland, was generated showing each particular file that

Plaintiffs' counsel copied. Id, ';12

Plaintiffs' counsel stayed for a few hours, and then she and her companion

decided to leave .. Wilson Dec, ';16; Strickland Dec,';13 Before she departed,

she was abusive and unprofessionaL Wilson Dec, ';16; Strickland Dec,';13 For

example, Plaintiffs' counsel accused Ms .. Strickland of intentionally hiding or

destroying documents to keep them from Plaintiffs' counsel, which never occurred.

Wilson Dec, ';16; Strickland Dec, ';13. Plaintiffs' counsel never filed a motion to

compel or for contempt with respect to this subpoena.

III. ARGUMENT

A. Federal Rule Of Civil Procedure 37(b)(2) Is Inapplicable.

There is simply no basis for Plaintiffs' Motion in the Federal Rules of Civil

Procedure.. Plaintiffs' request for sanctions pursuant to Rule 37(b)(2) of the

Federal Rules of Civil Procedure can be quickly disposed of since it is entirely

inapplicable to Solutia Rule 37(b)(2) only "deals with sanctions for failing to

comply with a court order.. " 1970 Advisory Committee Note (emphasis supplied).

As one Court noted:

Rule 37 is a procedural rule, and like all procedural rules, it governs
conduct during the pendency of the lawsuit Rule 37 does not, nor
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does any procedural rule, apply to actions that occurTed prior to the
lawsuit

Beil v Lakewood Eng. and Mfg. Co, 15 F.Jd 546, 552 (6th Cir 1994) (holding

district abused its discretion by dismissing case as a sanction per Rule 37 for pre-

litigation destruction of essential evidence); Continental Cas Co v. Compass

Bank, 2006 US .. Dist LEXIS 12288 at *41-42 (SD Ala. Mar.. 3, 2006) (Rule 37

does not supply a basis for sanctioning pre-litigation conduct)3

In this case, by its terms, Rule 37(b)(2), entitled "Failure to Comply with a

Court Order," has simply no applicability to Solutia, as no discovery order has

been directed to Solutia Thus, even assuming for the sake of argument that

Plaintiffs' allegations of pre-litigation wrongdoing by Solutia were true (and, as

shown, they are not), such actions would not be sanctionable under Rule 37(b)(2)

as there was no discovery order entered by the Court violated by Solutia.. Indeed,

Solutia was not even a party to the case at the time the Document Retention

Decision was made. Plaintiffs' request for sanctions under Rule 37(b)(2) is

misplaced and must be rejected.

J Plaintiffs argue that they "have repeatedly requested the production of documents" and
that "[d]ocuments responsive to Plaintiffs' discovery requests were in Solutia's possession and
were in the process ofbeing shredded when Plaintiffs' filed their motion to enjoin," but there has
not been a single discovery request served on Solutia (other than the subpoena before Solutia
was added as a party). Plaintiffs' representation that "Solutia was added as a party in the related
action Gilley v. Monsanto" (Dkt 97, p 9 ll. 12) is simply false and Solutia is not, and has never
been, a party to that action
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B. Plaintiffs Have Failed To Demonstrate Any Wrongdoing By Solutia Or
That Solutia Acted In Bad Faith.

Plaintiffs also request sanctions pursuant to the Court's "inherent authority"

but this, too, must be rejected as Plaintiffs have made no showing that Solutia

acted in bad faith.

Cases have emphasized that the inherent authority to sanction is a very

limited one.. "A court should invoke its inherent power to award attorney's fees

only when it finds that 'fraud has been practiced upon it, or that the very temple of

justice has been defiled'" Boland Marine & Mig Co v. Rihner, 41 FJd 997,

1005 (5th Cir. 1995) (emphasis added); see also Thomas v Tenneco Packaging

Co, Inc., 293 FJd 1306, 1320 (II th CiL 2002) ("courts must "exercise caution in

invoking their inherent power.. "); Mroz v. Mroz, 65 FJd 1567, 1575 (lIth Cir

1995) ("inherent powers must be exercised with restraint and discretion.").

The Eleventh Circuit therefore requires that the Court find a party acted in

bad faith before exercising its inherent authority.. Martin v Automobili

Lamborghini Exclusive, Inc., 307 FJd 1332, 1335 (lIth CiL 2002); Thomas, 293

FJd at 1320; see also Slattery v.. Precision Response Corp., 2006 US. App ..

LEXIS 3638 at *5 (II th Cir 2006) ("[The Eleventh Circuit' draws an adverse

inference from a party's failure to preserve evidence only when the absence ofthat

evidence is predicated on bad faith, such as where the party tampers with evidence.
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Mere negligence in losing or destroying records is not enough for an adverse

inference ."}

Despite Plaintiffs' wild speculation of some fantastic plan to destroy

relevant documents before Plaintiffs could view them, Solutia did not act in bad

faith. As shown by the attached sworn testimony, Solutia's Human Resources

Manager at the Decatur facility, Angela Wilson, decided to embark on the

Document Retention Project for legitimate business reasons in early 2005

Contrary to Plaintiffs' speculation, there was no covert direction from Monsanto to

start shredding documents, and Ms .. Wilson's decision had nothing whatsoever to

do with any litigation involving Monsanto or the former Sand Mountain

employees' alleged pension rights.. Indeed, Solutia was not a party to any case

involving that issue at the time, and it would be another two years before Solutia

was added as a party to this case (and over one year before this case was even filed

against Monsanto). Solutia should not be punished for justified conduct occurring

years before it was added to the litigation.

Further, litigation against Solutia was also not imminent at the time Ms ..

Wilson made her decision. Although the Gilley case was pending in early 2005,

Ms. Wilson did not know the particulars of that case and, even if she did, nothing

in that case at the time would have given any indication that records of employees,

other than Mr.. Gilley, were in any way relevant See Wilson Dec .. , ~~6-7, 17..
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Indeed, on March 4, 2005, the Court denied Mr. Gilley's motion for class

certification, thus confirming that Gilley would be proceeding as an individual

action against Monsanto. In sum, despite Plaintiffs' f~mciful theories, Ms.

Wilson's decision to try to preserve documents which were decades old, and free

up space by discarding other documents had no connection to developments m

Gilley. See Wilson Dec., ~~6-7, 174

The simple fact is that Solutia, despite not even being a party to this

litigation or the Gillel!- case, has fully complied with any requests for documents

(whether from Monsanto) or when Plaintiffs subpoenaed Solutia See Wilson

Dec, ~~ 11-16; Strickland Dec, ~~9-l4 In fact, Monsanto has produced hundreds

of pages of documents in both cases which were located and retrieved by Solutia

from the Decatur facility5 Moreover, in response to PlaintiffS' subpoena,

4 Plaintiffs argue that the Document Retention Decision was based on Gilley because
Solutia hired a contractor to undertake the Project in May 2006, which coincidentally occurred
around the time Gilley was appealed to the Eleventh Circuit However, the Document Retention
Decision was made over a year earlier and, in fact, the Project had been ongoing before May
2006 See Wilson Dec, -,r-,r9-10 Moreover, Plaintiffs' contention that the contractor retained by
Solutia to continue the project was told to begin with the Sand Mountain files is false. See
Wilson Dec.. , -,r 10; Strickland Dec, -,r 7 The Sand Mountain files were simply the first
accessible files in the storage area at the Decatur facility See Wilson Dec.. , -,r1O; Strickland Dec.. ,
-,r7 Plaintiffs' speculation that the decision was somehow tied to Gilley is obviously wrong.

5 Although Plaintiffs have complained in other filings about personnel records not being
produced for two of the named Plaintiffs, Plaintiffs have been informed that no such documents
have been located. The relevant documents, after all, are from more than two decades ago from
a plant which no longer exists, and which was never owned or operated by Solutia. Plaintiffs
have offered no evidence Solutia ever has possession of those documents, much less that Solutia
destroyed them in bad faith
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Plaintiffs' counsel was gIVen unfettered access to reVIew all Sand Mountain

documents stored at the Decatur facility, without limitation. Plaintiffs never filed a

motion for contempt or sought any relief against Solutia in connection with the

subpoena for the obvious reason that Solutia fully complied.. In sum, far from the

sinister conspiracy that Plaintiffs advance in their Motion, Solutia has at all times

acted in good faith. As such, no sanctions can be awarded pursuant to this Court's

inherent authority.

C. Plaintiffs Have Not Demonstrated Any Prejudice.

Plaintiffs have not demonstrated that they have been prejudiced by any of

Solutia's actions. Notably, Plaintiffs have failed to identify a single document

relevant to this case that has been withheld or destroyed by Solutia and the

evidence is to the contrary.. Indeed, the native pension documents and documents

about the savings investment plans for former Sand Mountain employees to the

extent that they were stored at the Decatur facility in early 2005 still exist See

Strickland Dec, ~8

Further, as stated, Solutia fully complied with Plaintiffs' subpoena to inspect

the Decatur premises in December 2006.. If Plaintiffs genuinely thought Solutia

somehow did not comply with the subpoena in good faith, or that they were

somehow prejudiced, PlaintiffS could have sought relief from the Court pursuant to

Federal Rule of Civil Procedure 45.. But, the subpoena inspection occurred over

17

Plaintiffs' counsel was gIVen unfettered access to reVIew all Sand Mountain

documents stored at the Decatur facility, without limitation. Plaintiffs never filed a

motion for contempt or sought any relief against Solutia in connection with the

subpoena for the obvious reason that Solutia fully complied.. In sum, far from the

sinister conspiracy that Plaintiffs advance in their Motion, Solutia has at all times

acted in good faith. As such, no sanctions can be awarded pursuant to this Court's

inherent authority.

C. Plaintiffs Have Not Demonstrated Any Prejudice.

Plaintiffs have not demonstrated that they have been prejudiced by any of

Solutia's actions. Notably, Plaintiffs have failed to identify a single document

relevant to this case that has been withheld or destroyed by Solutia and the

evidence is to the contrary.. Indeed, the native pension documents and documents

about the savings investment plans for former Sand Mountain employees to the

extent that they were stored at the Decatur facility in early 2005 still exist See

Strickland Dec, ~8

Further, as stated, Solutia fully complied with Plaintiffs' subpoena to inspect

the Decatur premises in December 2006.. If Plaintiffs genuinely thought Solutia

somehow did not comply with the subpoena in good faith, or that they were

somehow prejudiced, PlaintiffS could have sought relief from the Court pursuant to

Federal Rule of Civil Procedure 45.. But, the subpoena inspection occurred over

17



Case 4:06-cv-01564-CLS     Document 107      Filed 07/22/2008     Page 20 of 22

one and one-half years ago, and Plaintiffs did nothing and the delay is telling.

Plaintiffs did not file the instant Motion until after they were confronted with the

deficiencies in their most recent Complaint Whatever the motive for the instant

far- fetched Motion, sanctions should not be used for strategic purposes or as a

crutch to bolster Plaintiffs' deficient claims ..

IV. CONCLUSION

For all of the foregoing reasons, Plaintiffs' Motion for Sanctions should be

denied and the Solutia Defendants should be awarded its reasonable attorneys' fees

incurred in responding.
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Respectfully submitted,

/s/ David W. Gearhart
Robert I Golterman (Admitted Pro Hac Vice)
Neal F.. Penyman (Admitted Pro Hac Vice)
David W. Gearhmt (Admitted Pro Hac Vice)
Lewis, Rice & Fingersh, LC.
500 N. Broadway, Suite 2000
St Louis, Missouri 63102
Telephone: (314) 444-7600
Telecopier: (314) 241-6056

and

I David Moore (asb-8552-r70j)
Walston, Wells & Birchall, LLP
1819 5th Avenue North, Suite 1100
Birmingham, Alabama 35203
Telephone: (205) 244-5200
Telecopier: (205) 244-5400

Attorney for Defendants Solutia Inc
and the Solutia Inc. Employees' Plan
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CERTIFICATE OF SERVICE

I hereby certify that I have electronically filed the foregoing with the Clerk
of the Court using the E-Filing system which will send notification of such filing to
the following:

Elisa Smith Rives, Esq.
Elisa S. Rives, LLC
2208 Ringold Street, Suite 103
Guntersville, AL 35976

Jeffery S. Russell, Esq.
Darci F. Madden, Esq.
Bryan Cave, LLP
211 N. Broadway - Suite 3600
St. Louis, MO 63102

This the 22nd day ofJuly, 2008.

Donald R. James, Esq.
Joel E. Dillard, Esq.
William J. Baxley, Esq.
Baxley, Dillard, Dauphin,

McKnight & Barclift:
2008 Third Avenue South
Birmingham, AL 35233

/s/ David W Gearhart
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