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THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ALABAMA 

MIDDLE DIVISION 
 
ROBERT HEPTINSTALL,  ) 
      ) 
 Plaintiff,    ) 
      ) 
v.      )   Case No. CV 06-CLS-01564-M 
      ) 
MONSANTO COMPANY, ET AL., ) 
      ) 
 Defendants.    ) 

 
DEFENDANTS’ RESPONSE TO PLAINTIFFS’ 

MOTION FOR SANCTIONS 
 

 Plaintiffs’ motion for sanctions against Monsanto Company, Inc., the Plan, 

the Committee, Monsanto Company Employee Benefits Executive Committee, and 

Pharmacia Corporation (collectively, the “Monsanto Defendants”) is based on 

assertions that are contradicted by the factual record – much of which has already 

been considered by the Court.  The record shows that: 

• Plaintiffs requested documents from the Monsanto Defendants (Doc. 31); 

• The Monsanto Defendants responded to the document requests and provided 

(among other things) documents it requested from and was provided by 

Solutia (Docs. 31, 76); 

• Plaintiffs issued a subpoena for additional documents to Solutia (Doc. 97-3); 
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• Solutia gave Plaintiffs’ counsel access to its files, during which time 

Plaintiffs’ counsel learned of a document retention review being performed 

by Solutia (Doc. 97-3); and 

• Plaintiffs’ counsel filed a motion to enjoin the document retention review, 

which was denied by this Court in January of 2007  (Doc. 36). 

 These events do not merit sanctions against the Monsanto Defendants. In 

fact, they demonstrate that the Monsanto Defendants have acted appropriately in 

responding to discovery.  Although Monsanto has no control over Solutia, the 

Monsanto Defendants did request employment records for the named plaintiffs and 

other documents relevant to their claims on several occasions and have produced in 

discovery all such documents that they have received.1  (Doc. 31, 76 (Monsanto 

Defendants’ responses to motions to compel)).  See also Gilley Order dated 

5/20/05 (denying relevant part of Plaintiff’s motion to compel on grounds that 

Defendants certified that they had already produced all documents they had been 

able to locate)). 

                                                           
1 Monsanto requested the records pursuant to Section 5.3 of the Employee Benefits 
Allocation and Compensation Agreement, which provides that the each company will 
“provide to the other all such information in its possession as the other may reasonably 
request to enable it to administer its employee benefits plans and programs, and to 
determine the scope of, and fulfill, its obligations under this Agreement” (Doc. 97-5 
p.20).   Solutia honored its obligation by providing Monsanto with such records.    
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 As Plaintiffs’ counsel acknowledges in her motion, Solutia and Monsanto 

are separate corporations and are not even affiliated companies (Doc. 97 at 5). 

Even if Solutia had engaged in misconduct (which the Monsanto Defendants have 

no reason to believe), as this Court previously concluded, there is no basis to hold 

the Monsanto Defendants responsible for the actions of Solutia (Doc. 36).   

 There is not a shred of evidence that Monsanto directed – or even had 

knowledge of – Solutia’s document archiving project. Where is the evidence 

Monsanto directed any shredding?  The only evidence in the record is Plaintiffs’ 

counsel’s affidavit stating that any shredding was the sole idea and at the sole 

direction of Solutia’s human resources manager (Doc. 97-3, ¶¶5-16).  When this 

Court previously denied Plaintiff’s motion to enjoin Solutia from destroying 

documents (without serving Solutia), it noted this statement in Plaintiffs’ counsel’s 

affidavit  (Doc. 36).   Defendants cannot be sanctioned for conduct they did not 

control and in no way arranged. 

 The Monsanto Defendants do not, in any way, mean to suggest that there is 

any merit to Plaintiffs’ allegations of misconduct directed at Solutia.  Documents 

provided by Solutia to Monsanto in the Gilley litigation were copied and marked 

by Monsanto as relevant to pending litigation and not to be destroyed before the 

original files were returned to Solutia.  The record of communications between 
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Solutia and Plaintiffs’ counsel and the documents submitted to this Court (e.g., 

Doc. 97-7) show that these documents were, in fact, preserved.  In addition, Solutia 

has cooperated with Monsanto Defendants and provided access to Plaintiffs’ 

personnel records (where they were available), and it appears that Solutia has 

provided the same cooperation to Plaintiffs’ counsel.  Contrary to Plaintiffs’ 

unsupported insinuations, the record shows a routine document production. 

 Plaintiff’s motion is also procedurally defective.  Although it purports to 

seek sanctions “… pursuant to Rule 37(b)(2) of the Federal Rules of Civil 

Procedure [which] authorizes sanctions for violation of a discovery order” (Doc. 

97 p. 11), Plaintiffs fail to cite any discovery order that the Monsanto Defendants 

supposedly violated.  To the contrary, Plaintiffs complain that prior efforts to 

obtain relief from this Court “have gone unanswered” (Doc. 97 p. 11).  This Court 

has previously admonished Plaintiffs’ counsel as to the ground rules for raising 

discovery complaints (Doc. 37, p. 6, fn 14) (“Plaintiffs’ counsel must set forth in 

separately numbered paragraphs the precise discovery requests that were 

propounded, state any objections that were interposed or the extent of 

noncompliance, and summarize the reasons why the objections were interposed or 

the extent of noncompliance, and summarize the reasons why the objections are 

due to be overruled.”).   Plaintiffs have not heeded this directive, and once again 
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make only vague allegations of insufficient responses to discovery in their motion 

for sanctions.  Notably, Plaintiffs have failed to identify even a single document 

relevant to this case that has been withheld or destroyed by anyone – and certainly 

not by the Monsanto Defendants. 

CONCLUSION 

Plaintiffs’ Motion for Sanctions is nothing more than wild accusations 

unsupported by any shred of evidence.  Defendants’ counsel understand and 

respect their duties to the judicial process and each Court in which they appear and 

will continue to do so long after these cases are concluded.  Plaintiffs’ Motion for 

Sanctions is due to be denied.  The Court should also award Defendants the fees 

and costs necessitated by the instant motion under Rule 37(a)(5), Fed. R. Civ. P., 

based on the prior pattern of conduct.   
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      Respectfully submitted,  
 
 

By   /s/  Darci F. Madden   
Jeffrey S. Russell  
Darci F. Madden 
Bryan Cave LLP 
One Metropolitan Square 
211 N. Broadway, Suite 3600 
St. Louis, Missouri  63102 
(314) 259-2000 
(314) 259-2020 (facsimile) 
  
William J. Baxley 
Joel E. Dillard 
Donald R. James, Jr. 
Baxley, Dillard, Dauphin, 
McKnight & Barclift 
2008 Third Avenue South 
Birmingham, Alabama  35233 
(205) 271-1100 (telephone) 
(205) 271-1108 (facsimile) 
 
 
Attorneys for Defendants 
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CERTIFICATE OF SERVICE 
 

I certify that a copy of the foregoing was filed electronically on the 

22nd day of July, 2008 with the Clerk of the Court to be served by operation 

of the Court’s electronic filing system upon Elisa Rives, 103 Ringold Plaza, 

2208 Ringold Street, Guntersville, Alabama 35976 

 

     By /s/ Darci F. Madden    
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