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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

MIDDLE DIVISION 
 

ROBERT H. HEPTINSTALL, et al. ) 
      ) 
   Plaintiffs,  ) 
      ) CIVIL ACTION NO. 

v.      ) 
      ) CV-06- CLS-1564-M 
MONSANTO COMPANY, INC.,  ) 
et al.      ) 
      ) 
   Defendants.  ) 
       

PLAINTIFFS’ REPONSE TO DEFENDANTS’ SECOND MOTION  
 

TO COMPEL DISCOVERY 
 

 COMES NOW Plaintiffs, Robert H. Heptinstall, Wendell E. Sims, 

James L. Collins, Jacky T. Blackwell, Thomas F. Campbell, J. Russell 

Newman, and Fred D. Works as individuals and as  representatives on behalf 

of the putative class and plan, and file this response to Defendants, 

Pharmacia Corporation f/k/a Monsanto Company, Inc. (“Monsanto”), the 

new Monsanto Company, Inc. f/k/a Monsanto “AG” Company, Inc. (“New” 

Monsanto), the Monsanto Company Employee Benefits Plan Committee 

(“the Committee”), the Monsanto Salaried Employees’ Pension Plan 

(Monsanto Pension Plan), the Monsanto Company Employee Benefits 

Executive Committee’s (“Executive Committee”) (collectively “Monsanto” 

or “Defendants”), second motion to compel.  Defendants Solutia, Inc. and 
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the Solutia Inc. Employees’ Pension Plan are parties to this motion in 

regards to their position as successor entities of Monsanto and the Monsanto 

Employees’ Pension Plan, respectively.  Presently, pending before the Court 

is Plaintiffs’ second and third motions to compel.  [R 69, 101].  Plaintiffs’ in 

their third motion to compel presented a response to Defendants’ second 

motion to compel.  Nevertheless, Plaintiffs file this response to comply with 

the Court’s directive to respond to Defendants’ motion requesting the 

sanction of dismissal.   

This Court has the inherent power to order sanctions against parties 

for misconduct, to protect the Court’s integrity, to prevent abuses of the 

judicial process, and pursuant to Rule 37(b)(2) of the Federal Rules of Civil 

Procedure that authorizes sanctions for violation of a discovery order.  Webb 

v. District of Columbia, 146 F.3d 964 (D.C. Cir. 1998).  Monsanto’s second 

motion to compel requesting the sanction of dismissal is for an alleged 

violation of a discovery order pursuant to Rule 37(b)(2).  Defendants’ 

motion was filed in “bad faith” and is an abuse of the judicial process.  [R 

99].   

First, the sanction of dismissal is the most extreme sanction available 

to a court, and only the most serious offense warrants dismissal.   “Dismissal 

. . . is an extreme sanction that may be properly imposed only when: '(1) a 
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party engages in a clear pattern of delay or willful contempt (contumacious 

conduct); and (2) the district court specifically finds that lesser sanctions 

would not suffice.'" Betty K Agencies, LTD v. M/V Monada, 432 F.3d 1333, 

1338 (internal citations omitted). A dismissal with prejudice is a "drastic 

remedy to be used only in those situations where a lesser sanction would not 

better serve the interests of justice."  Justice v. United States, 6 F.3d 1474, 

1482 n.15 (11th Cir. 1993); see also Burden v. Yates, 644 F.2d 503, 505 (5th 

Cir. 1981).”   

The record here and in the related class action Gilley v. Monsanto 

points to a plethora of incidences of misconduct by Defendants including but 

not limited to the filing of fraudulent documents, a clear pattern of delay, 

willful contempt, the destruction of evidence, the misrepresentation of fact 

and law, and the improper use of the judicial process to secure forfeiture of 

“working class” plan participants’ accrued benefits through fraud.  See R 91 

and 7, 9, 13, 18, 19, 28, 33, 37, 56, 69, 81, 89, 93, 97, 101; “Gilley Record” 

5, 25, 33, 38, 78-81 (trial on one issue followed by appeal), 135].  Faced 

with Plaintiffs’ motion for sanctions for the destruction of evidence and the 

record as a whole the only defense that could be mounted was a trumped up 

discovery violation for an imaginary failure on Plaintiffs’ part to fully 
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respond to Defendants’ interrogatories.1  The motion is due to be denied in 

its entirety for the following reasons:  

First, as stated above Monsanto’s motion was filed in “bad faith” as a 

means of deflecting from Plaintiffs’ motion for sanctions for the destruction 

of evidence and to pressure Plaintiffs to abandon the interest of the class as a 

whole and to interfere with briefing in Gilley v. Monsanto.  If anything 

Defendants’ motion is evidence of their willingness to abuse the judicial 

process to achieve success at any cost, including the integrity of the Court, to 

secure forfeiture of property belonging to former production level employees 

entrusted to their care in the profit interest of officers, shareholders, and 

other highly compensated employees. 

Second, Monsanto’s motion is frivolous because any failure on 

Plaintiffs’ part to answer is due not from a desire to be evasive or give 

incomplete answers, but rather from their inability to understand the 

interrogatories propounded.  An inability to answer is an answer.  ERISA 

directs plan sponsors to provide information on eligibility requirements in a 

                                                 
1Plaintiffs and their counsel were late in their response to Defendants’ discovery requests, 
which were perfectly timed to interfere with briefing in the Gilley action, but this was 
quickly corrected with Plaintiffs producing over 600 pages of document discovery and 
answers to Defendants’ interrogatories by every representative Plaintiff. [R 59].  
Plaintiffs, James Russell Newman, Thomas Ferrell Campbell, Wendell E. Sims, and 
James Larry Collins left blank certain interrogatories, but no answer is still an answer and 
is not grounds for dismissal.  Defendants have never responded to Plaintiffs’ requests or 
even timely objected.  [R 88].   
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manner calculated to be understood by the average plan participant.2  

Plaintiffs are average plan participants.  ERISA § 102.  [R 59, 60, 66].  If 

Plaintiffs’ failure to answer these interrogatories is grounds for dismissal 

then ERISA’s complexity is being used to secure forfeiture rather than 

protect against forfeiture.  This is a significant departure from the stated 

purpose for ERISA’s enactment because even before the enactment of 

ERISA Alabama recognized a right to a pension when all the service 

requirements under the trust indenture were fulfilled.   Avondale Mills v. 

Saddler, 290 So.2d 173, 175 (Ala. 1974); see also Justice Heflin’s dissent.3  

If Plaintiffs’ failure to answer these interrogatories is grounds for dismissal 

then Monsanto is embracing ERISA’s complexity to secure income for 

HCEs through forfeiture of non-HCE’s accrued benefits on a wide scale 

basis even when Monsanto is acting in “bad faith” to deny pension benefits.  

Regardless of the outcome Plaintiffs’ counsel could not abide by 

Defendants’ demand and answer the interrogatories.  The line between 

assisting and “coaching” a client is an ethical line Plaintiffs’ counsel refuses 

                                                 
2 Judge Carnes writing for the panel in Gilley v. Monsanto jested about it being a pity 
Justice Holmes, who loved challenging cases, did not live to see ERISA.  Gilley v. 
Monsanto, 490 F.3d 848 (11th Cir. 2007). 
3 Under state law pensioners who had fulfilled their service requirements under the trust 
indenture who were wrongfully denied their property had the ability to seek 
compensatory and punitive damages in egregious cases involving “bad faith”.  Avondale 
Mills, 290 So.2d 173, 175 (Ala. 1974);  
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to breach.4 [R 99-7].  According to the ABA Model Rules of Professional 

Conduct and the Alabama State Bar, counsel while permitted to assist their 

clients in the legal process by explaining legal concepts cannot in fact 

answer for their clients, this is “coaching”.  While each attorney determines 

his or her own ethical boundaries within the limits of the discretionary rules 

it is commonly understood that an attorney cannot obfuscate issues by 

providing too much assistance to their clients or by answering for their 

clients.  Plaintiffs, after counsel gave them an explanation of the legal 

concepts, answered to the best of their ability.  Plaintiffs have shown a 

willingness and ability to take an active role as class representatives to 

protect the interests of absentees.   

Third, the interrogatories seek information that has already been 

produced to or is well known by Monsanto.  The instant action is a 

continuation of the class action brought in Gilley v. Monsanto CV 04-0562, 

which is currently on appeal. [R 66].  Monsanto’s interrogatories 

propounded here have already been answered because the interrogatories 

propounded here are nearly identical to the interrogatories propounded in 

Gilley v. Monsanto.  [Compare Exh. C to R 99-2 to 99-5].  Interrogatories 

one through six propounded by Defendants are identical to interrogatories 

                                                 
4 It must also be noted that Defendants rejected every suggestion made by Plaintiffs’ 
counsel to resolve this fabricated discovery dispute.  Exh. B.    
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one through six served on Mr. Gilley.  Id.  Monsanto did not serve 

interrogatory seven here on Mr. Gilley, but Monsanto and defense counsel 

over the course of four years of litigation are well aware of the answer.  Id.  

Interrogatory eight here is identical to interrogatory seven served on Mr. 

Gilley.  Id.  Monsanto’s interrogatory nine here is identical to interrogatory 

ten served on Mr. Gilley, and interrogatory ten here is identical to 

interrogatory eleven served on Gilley.  Id.  Mr. Gilley provided answers to 

interrogatory one through five, eight, nine, and eleven.  Exh. C.  Mr. Gilley 

answered interrogatory six after an explanation of terms from counsel.5  Id.  

Counsel on behalf of Mr. Gilley provided legal objections and typed the 

responses with Mr. Gilley’s approval and conformation of the accuracy of 

the information before signing the affidavit.  Id.  Plaintiffs’ answers here 

were not typed and Plaintiffs’ counsel did not make objections as directed by 

the Court otherwise there is no difference.  Monsanto, however, did not file 

a motion to compel in Gilley v. Monsanto.  [GR].    

To the extent Monsanto’s interrogatories seek information from 

Plaintiffs regarding questions directed towards the legal issues presented in 

this class action Monsanto after four years of litigation in Gilley v. Monsanto 

                                                 
5 Mr. Gilley’s understanding prior to an explanation of the terms was that he had been 
promised a retirement or early retirement as early as age 55 as noted in the typed 
response by parentheses.  Exh. C. at 15 (six). 
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including an appeal, a petition to the Supreme Court, and two fully briefed 

motions to dismiss here, are well informed of Plaintiffs’ legal position and 

the class action parameters.  Furthermore, Monsanto acknowledges being in 

possession of this information by raising Gilley v. Monsanto as a defense to 

the present litigation. See discussion infra.  [R 82-3, 93-4, 100, 104].   

Moreover, the present motion is unwarranted and a breach of 

Defendants’ agreement not to duplicate discovery already produced in Gilley 

v. Monsanto.   Counsel for the parties have never been able to agree on any 

issue other than using “good faith” efforts not to duplicate discovery 

produced in Gilley.  [R 12].  The discovery now sought by Monsanto is 

duplicative of the discovery produced in Gilley.   [Compare R 99 and Exh. 

C].  It can hardly be considered to be acting in “good faith” by demanding 

dismissal for a trumped up discovery violation when Monsanto is in 

possession of the information.  Furthermore, there is no violation of Rule 37 

because Plaintiffs cannot fail to disclose what has already been disclosed, 

cannot fail to answer what has already been answered, and cannot be 

providing evasive or incomplete disclosure, answers, or responses when all 

the documentation necessary to Plaintiffs’ claims is or rather was in 

Defendants’ possession.   
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In reality Defendants wanted the Gilley matter to proceed as a simple 

claim for benefits to secure a favorable ruling to cause forfeiture of pension 

benefits rightfully belonging to nonHCE participants in the corporate 

sponsor’s profit interest.6   The outcome of the instant case and the appeal in 

Gilley v. Monsanto will determine whether ERISA protects against forfeiture 

or is a means of securing forfeiture of “working class” citizens’ property for 

the benefit of corporate officers, shareholders and other highly compensated 

employees.7  Despite Defendants’ relentless attacks Plaintiffs and their 

counsel both here and in the Gilley action continue in their devotion to 

ensure due process for the class as a whole.  

Plaintiffs have in utmost “good faith” provided Monsanto with 

answers to their requested discovery that is unique to individual class 

representatives producing over 600 pages of documents and answers to 

                                                 
6 Defendants raised every argument with the exception of res judicata in their motion to 
dismiss in the Gilley matter, but the Court denied the motion to dismiss outright.  [GR 23, 
24].   
7 Monsanto succeed on appeal in Gilley v. Monsanto by creating confusion over ERISA’s 
complexity.  Monsanto closed a series of plants, amended the plan under ERISA § 
302(c)(8) after the plants were closed making the effective date retroactive, did not report 
non-HCE participants with a vested accrued benefit, revisited eligibility under the 
amendment when non-HCE participants applied for their pensions, and then using 
ERISA’s complexity misrepresented when the amendment was adopted and became 
effective to secure forfeiture of benefits belonging to a class of nonHCEs or are 
attempting to secure forfeiture of vested benefits.  [R 99-101, 129; Exhibit “Exh.” A; 
Gilley Record “GR” 168-29].  Monsanto has sufficient information on the legal issues 
and class action parameters to rely on Gilley v. Monsanto and issue preclusion as a 
defense to Plaintiffs’ claims.     
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interrogatories completed by each individual class representative.  [R 91].  

Each of the seven class representatives here fully answered each 

interrogatory to the best of their ability after counsel explained the legal 

concepts and terms to the best of her ability as she did in Gilley. [R 99-2 to 

99-5; Exh. C].  The only difference between Gilley’s answers and the 

answers provided by these Plaintiffs is the level of understanding each 

individual Plaintiff has of the legal concepts involved and variations are to 

be expected depending on each individual representative’s ability to grasp 

the concepts in a limited amount of time.8  Id.   

Finally, the putative class representatives need not “possess[] a certain 

level of experience, expertise, wealth or intellect, or a level of knowledge 

and understanding of the issues, beyond that required by our long-

established standards for rule 23 adequacy of class representatives." Berger 

v. Compaq Computer Corp., 279 F.3d 313, 313-14 (5th Cir. 2002).  The real 

question of adequacy relates to "'an inquiry into [1] the zeal and competence 

                                                 
8 Plaintiffs’ counsel has produced the discovery responses produced to Monsanto in 
Gilley v. Monsanto along with Mr. Gilley’s handwritten answers and counsel’s notes 
(verbal responses given by Mr. Gilley in answer to interrogatories at p. 20) to show that 
Monsanto is in possession of the information requested and to show that Mr. Gilley just 
as Plaintiffs did here answered the interrogatories that he could understand.  Exh. C.  
Interestingly, the discovery in Gilley points out that Monsanto produced a fraudulently 
identified document as the 1976 Plan during the administrative review and filed it with 
the Court along with the motion to dismiss. Exh. C at p. 18.  The actual 1976 document 
was produced to Plaintiff when counsel complained during briefing of the motion to 
dismiss. [GR 19].   
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of the representative[s'] counsel and . . . [2] the willingness and ability of the 

representative[s] to take an active role in and control the litigation and to 

protect the interests of absentees[.]'" Berger v. Compaq Computer Corp., 

257 F.3d 475, 479 (5th Cir. 2002)(quoting Horton v. Goose Creek 

Independent School Dist., 690 F.2d 470 (5th Cir. 1982)); Feder v. Electronic 

Data Systems Corp., 429 F.3d 125 (5th Cir. 2005).   “It is hornbook law  . . . 

that ‘[i]n a complex lawsuit, such as one in which the defendant's liability 

can be established only after a great deal of investigation and discovery by 

counsel against a background of legal knowledge, the representative need 

not have extensive knowledge of the facts of the case in order to be an 

adequate representative.’" Gunnels v. Healthplan Services, Inc., 348 F.3d 

417 (4th Cir. 10/30/2003) (quoting 32B Am. Jur. 2d Federal Courts § 1888 

(1996) (footnotes omitted)); see also Baffa v. Donaldson, Lufkin & Jenrette 

Secs. Corp., 222 F.3d 52, 61 (2d Cir. 2000) (citing "The Supreme Court in 

Suorowitz v. Hilton Hotels Corp., 383 U.S. 363, 370-74 (1966) expressly 

disapproved of attacks on the adequacy of a class representative based on the 

representative's ignorance.").  Plaintiffs have fulfilled their obligations as 

adequate representatives and Plaintiffs have fulfilled their discovery 

obligations.  
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Issue Preclusion 

Defendants’ once pious concern over due process seems to have 

dissipated.9  Defendants including Solutia now warmly embrace the decision 

in Gilley v. Monsanto, as Plaintiffs’ counsel predicted in the petition for 

certiorari review, as a means of denying retirement benefits due to all 

similarly situated non-exempt participants of the plan in the interest of 

officers, shareholders, and highly compensated employees, HCEs.  [R 82-3, 

93-4, 100, 104].   

The judicial doctrine of res judicata or issue preclusion applies only if 

there is substantial identity of the parties and the claims.  Black’s Law 

Dictionary defines res judicata as a rule that “a final judgment rendered by a 

court of competent jurisdiction on the merits is conclusive as to the rights of 

the parties and their privies, and, as to them, constitutes an absolute bar to a 

                                                 
9 Monsanto in response to Plaintiffs’ motion for class in Gilley states “[a]s for the second 
inquiry regarding class counsel, the record contains no evidence of any experience in 
pursuing ERISA claims or class actions. Rule 23 and due process require such proof 
before counsel can be deemed to represent unnamed class members who have no choice 
in the selection of counsel. See Piazza, 273 F.3d at 1355 n. 11 (qualifications of class 
counsel must be expressly considered in the adequacy requirement).” [GR 48 at p. 20]. 
Perhaps like the pious fox counsel in reality is fulfilling the role of guard dog of the 
coffers, more interested in preventing the relinquishing of property in Defendants’ 
possession to its rightful owners, the putative class of “nonHCE” participants who were 
unlawfully denied their separated deferred vested benefit than in due process concerns.  
Eggleston v. Chicago Journeymen Plumbers' Local Union No. 130, 657 F.2d 890 (7th 
Cir. 1981)(When it comes, for instance, to determining whether "the representative 
parties will fairly and adequately protect the interests of the class," or the plaintiffs' 
ability to finance the litigation, it is a bit like permitting a fox, although with a pious 
countenance, to take charge of the chicken house).   
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subsequent action involving the same claim, demand or cause of action.” 

Black’s Law Dictionary, (6th edition 1991).  In other words the claims, 

demands or causes of action brought by Plaintiffs here is the same as it is in 

Gilley v. Monsanto.  Defendants by arguing Gilley v. Monsanto is 

controlling precedent for the instant action by implication acknowledge the 

elements of commonality, typicality and adequacy of representation have 

been met despite disputing class certification was proper in Gilley and 

postponing class certification here indefinitely.  If res judicata applies then 

there must be commonality, typicality, and adequacy of representation or a 

substantial identity of the claims and demands.  [R 82, 83, 93-96, 100, 104].   

Additionally for Gilley v. Monsanto to be dispositive as to the claims, 

demands, and causes of action here there must be privity between the 

parties.  Privity exists between two parties when “there is such an 

identification of interest of one person with another as to represent the same 

legal right”.  Black’s Law Dictionary, (6th edition 1991).  Accordingly, there 

is such an identification of interest of one person (or corporation) with 

another as to represent the same legal right.  In other words, the pretense of 

separateness between Pharmacia, Monsanto, and Solutia and the two plans is 

in fact a charade.   
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 Defendants by resisting class certification for five years and seeking 

dismissal on an invented discovery violation for discovery they already 

possess have engaged in a clear pattern of delay and willful contempt which 

is (contumacious conduct).  Plaintiffs and their counsel on the other hand as 

class representatives here and in Gilley have undertaken a duty to protect the 

interest of the class as a whole, a duty taken very seriously.  Plaintiffs, 

despite the abuse levied against them by Defendants, have remained 

steadfast.10  [GR 175].  See generally 7A C. Wright, A. Miller, & M. Kane, 

Federal Practice and Procedure Section(s) 1769.1, at 386-87 (1986) ("Wright 

Miller & Kane").”   

WHEREFORE, all premises considered, Defendants’ Second Motion 

to Compel is due to be denied and attorney’s fees and costs should be 

awarded to Plaintiffs as a sanction for Defendants’ filing of this frivolous 

motion. 

          Respectfully, 

 

         /s/ Elisa Smith Rives 
        Elisa Smith Rives  

     Attorney for Plaintiffs  
        ASB # -9351-E61R 
 

                                                 
10 Mr. Gilley and counsel appealed the decision in Gilley v. Monsanto to protect the 
interest of the class as a whole.  

Case 4:06-cv-01564-CLS     Document 109      Filed 07/22/2008     Page 14 of 15



 15

Elisa S. Rives, LLC 
2208 Ringold Street, Ste 103 
Guntersville, AL 35976 
Tel/Fax:  (256) 582-3559 
Cell: (256) 558-4626 

 
CERTIFICATE OF SERVICE 

 
The undersigned hereby certifies that a true and correct copy of the 

foregoing was served by the court’s electronic filing system on the following 
counsel of record, this 22nd day of July 2008. 

 
BAXLEY, DILLARD, DAUPHIN,   WALSTON WELLS  
McKNIGHT & BARCLIFT   ANDERSON & BAINS LLP 
Donald R. James     J David Moore 
Joel E. Dillard     PO Box 830642  
2008 Third Avenue South    Birmingham, AL 35283-0642 
Birmingham, AL 35233 
 
BRYAN CAVE, LLP    Robert J. Golterman 
Jeffrey S. Russell     Neal F. Perryman 
Darci Madden     David W. Gearhart 
211 N. Broadway     Lewis, Rice, & Fingersh, LC 
Suite 3600      500 N Broadway, Suite 2600 
St. Louis, MO 63102    St. Louis, MO 63102 
      
       
      
       /s/ Elisa Smith Rives 
       Elisa Smith Rives 
       Attorney for Plaintiffs 

ASB-9351-e61r  
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