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THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ALABAMA 

MIDDLE DIVISION 
 
ROBERT HEPTINSTALL,  ) 
      ) 
 Plaintiff,    ) 
      ) 
v.      )   Case No. CV 06-CLS-01564-M 
      ) 
MONSANTO COMPANY, ET AL., ) 
      ) 
 Defendants.    ) 

 
DEFENDANTS’ REPLY IN SUPPORT OF THEIR SECOND 

MOTION TO COMPEL DISCOVERY AND REQUEST FOR THE 
SANCTION OF DISMISSAL 

 
Defendants’ moved to compel and for sanctions following plaintiffs’ failure 

to answer interrogatories and failure to comply with this Court’s Order of May 9, 

2008.  Plaintiffs’ opposition brief is most telling for what it does not say:  Plaintiffs 

do not deny the essential fact that they failed to respond to discovery as they were 

ordered to do.  This Court previously ordered plaintiffs to respond fully, awarded 

defendants their costs and warned plaintiffs that dismissal may follow if they failed 

to comply.  Unfortunately that warning had no effect and should now be enforced. 

What plaintiffs do say in opposition serves only to confirm the need for firm 

sanctions.  First, plaintiffs’ counsel tries to justify the failure to respond by 

asserting that that her clients did not understand the questions.  This Court has 
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already ruled that the questions are routine, seek basic information and must be 

answered without objections.  There is simply no reason the questions could not be 

answered with the assistance of counsel.  See Moore’s Federal Practice §33.104[1] 

(parties “often will require and receive assistance from counsel in the preparation 

of responses to interrogatories”).  Nor is there any excuse for plaintiffs’ counsel’s 

misrepresentation to the Court that her clients had complied with the Court’s May 

9 Order (Doc. 91). 

Second, the assertion that the interrogatories duplicate discovery in the 

Gilley case is easily debunked by a review of the questions (Doc. 109 p. 6).  The 

interrogatories ask about each particular plaintiff’s knowledge and experience, 

including each plaintiff’s communications about their pension benefits and the 

identification of persons with knowledge of the facts (see, e.g., Docs. 109-4, 99-4).  

What Mr. Gilley answered about his communications or people he believes to have 

knowledge about his pension does not answer such questions for others. 

Third, plaintiffs devote a substantial portion of their opposition to attacks on 

the defendants.  Such attacks have no bearing the issues in this motion, cannot 

excuse plaintiffs’ non-responses and are completely unfounded.  While the present 

motion is not the place to debate defendants’ discovery responses, defendants note 

that these conspiratorial accusations were rejected in the Gilley case by the 
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Eleventh Circuit and Magistrate Judge Davis, who denied plaintiff’s motions to 

compel and upheld the propriety of defendants’ discovery responses (See Gilley v. 

Monsanto Co., 490 F.3d 848 (11th Cir. 2007), cert. denied, 128 S. Ct. 1086 (2008); 

Gilley Doc. No. 74).  Plaintiffs have a pending motion to compel in this case but 

that motion changes nothing here. 

Finally, plaintiffs’ arguments regarding issue preclusion and adequacy of 

representation under Rule 23, Fed. R. Civ. P., have no place in the present motion.  

The only conceivable reason for plaintiffs to argue class certification issues is their 

counsel’s recognition that plaintiffs who do not answer basic discovery cannot 

serve as adequate class representatives. 

CONCLUSION 

Defendants do not seek sanctions lightly.  The circumstances leading up to 

this motion compel them to do so.  Plaintiffs were warned that they must “fully, 

completely, and truthfully” respond to the written discovery or be faced with 

sanctions, including “dismissal of the case” (Do. 71, p.7).  They disregarded this 

warning as well as letters written by undersigned counsel that requested 

supplementation of the discovery responses before the filing of this motion (Docs. 

99-5, 99-6, and 99-7).  Defendants respectfully request that their motion be 

granted. 
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      Respectfully submitted,  
 
 

By   /s/  Darci F. Madden   
Jeffrey S. Russell  
Darci F. Madden 
Bryan Cave LLP 
One Metropolitan Square 
211 N. Broadway, Suite 3600 
St. Louis, Missouri  63102 
(314) 259-2000 
(314) 259-2020 (facsimile) 
  
William J. Baxley 
Joel E. Dillard 
Donald R. James, Jr. 
Baxley, Dillard, Dauphin, 
McKnight & Barclift 
2008 Third Avenue South 
Birmingham, Alabama  35233 
(205) 271-1100 (telephone) 
(205) 271-1108 (facsimile) 
 
 
Attorneys for Defendants 
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CERTIFICATE OF SERVICE 
 

I certify that a copy of the foregoing was filed electronically on the 

29th day of July, 2008 with the Clerk of the Court to be served by operation 

of the Court’s electronic filing system upon Elisa Rives, 103 Ringold Plaza, 

2208 Ringold Street, Guntersville, Alabama 35976 

 

     By /s/ Darci F. Madden    
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