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I. INTRODUCTION

As the Court is aware, this action is a long-running dispute about pension

benefits between Monsanto Company ("Monsanto") and its former employees at

its plant in Sand Mountain, Alabama that closed in 1981 (over fifteen years before

Solutia Inc .. ("Solutia") came into existence). The Solutia Defendants were added

to the lawsuit earlier this year, and the Monsanto and Solutia Defendants' dismissal

motions have been pending since May 16 and June 5, 2008, respectively.. Those

motions have been fully briefed and are ripe for resolution. As shown therein,

under the terms of the applicable pension plan, the applicable provisions of

ERISA, controlling circuit law (including the Eleventh Circuit's order in GilleY...Y:.,.

Monsanto Co., Inc., 490 FJd 848 (11 th Cir. 2007)), and this Court's Memorandum

Opinion (dated June 12,2008) disposing of Gilley, plaintiffs fail to state any claim

upon which relief may be granted..

In a last-ditch effort to forestall dismissal of this case, plaintiffS filed a

"Motion to Continue and Motion for Discovery," and various supplements thereto ..

See Docs .. 112-115 .. Although not abundantly clear, it appears from these filings,

that Plaintiffs are asking the Court to defer ruling on the Defendants' dismissal

motions under Federal Rule of Civil Procedure 56(f) and order the Solutia

Defendants to respond to discovery. Such requests should be rejected..

As an initial matter, Rule 56(f) is limited to summary judgment motions and

is inapplicable to motions to dismiss (which simply test the legal sufficiency of the
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complaint). Moreover, plaintiffs have provided no basis for the COUlt to order the

Solutia Defendants to respond to objectionable discovery requests, primarily

seeking class-wide information at this point. l Finally, this Court has already held

that, with respect to discovery motions, "plaintiffs' counsel must set forth in

separately numbered paragraphs the precise discovery request that were

propounded, state any objections that were interposed or the extent of

noncompliance, and summarize the reasons why the objections are due to be

overruled" May 15, 2007 Order, Doc 37, p 6 n. 14. A quick review ofplaintiffs ,

motion (and supplemental materials) reveals that plaintiffs fail to comply with the

1 In the related Gilley case, the COUlt "decline[d] to order discovery for
putative class members absent actual class certification" May 20, 2005 Order, p
2 Moreover, "[t]he plaintiff bears the burden ofadvancing a prima facie showing
that the class action requirements of Fed. R. Civ .. P 23 are satisfied or that
discovery is likely to produce substantiation of the class allegations. Absent such a
showing, a trial court's refusal to allow class discovery is not an abuse of
discretion." Mantolete v. Bolger, 767 FJd 1416, 1424 (9th Cir. 1985); Tracy"'y'"
Dean Witter Renoylds, Inc., 185 FRn. 303, 305 (D.. CoL 1998) (same). Here,
certification of a class appears extremely unlikely, especially considering the
outcome on similar motions in Gilley There, following extensive discovery
(which included voluminous document productions and depositions of numerous
ex-Sand Mountain, former Monsanto employees), Gilley moved for class
certification, the motion was fully briefed and argued, and the motion was denied
by Judge Propst in a sixty-six page order.. (Gilly, Docs. 50-51) Gilley then twice
renewed the motion for class certification, and the motion was denied (Gilley,
Docs. 114-115). At the end of the two-day trial on a single factual issue related to
the named plaintiff, Judge Propst again remarked how ill-suited the individualized
allegations of Gilley's complaint were to the class action mechanism. (Gilley,
Doc. 101, 234:5-12). Thus, plaintiffS cannot make the requisite prima facie
showing of a meritorious class certification motion to justifY such far-sweeping
discovery at this point, especially considering the Defendants' well-supported
dismissal motions.
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Court's simple directive (and, even prior to filing, did not, in good faith, try to

resolve any discovery disputes with the Solutia Defendants).. Plaintiffs' motion

should thus be denied.

II. ARGUMENT

A. Rule 56(f) Does Not Apply to Dismissal Motions.

On its face, Rule 56(f) clearly applies to motions for summary judgment, not

motions to dismiss.. See Abdelkhaleg v. Precision Door of Akron, 2008 US Dist

LEXIS 64464, *14-15 (N.D. Ohio Aug. 21, 2008) ("Rule 56(f) is solely applicable

to motions for summary judgment"); Hall v. Hall, 2007 US Dist LEXIS 28638,

*10 (WD.NY Apr. 18, 2007) ("Mr. Hall's request to conduct discovery under

Rule 56(f) is denied, as that relief is not available in connection with a Rule 12

motion to dismiss"); Dolan v. Roth, 325 F.. Supp .. 2d 122, 129 (NDN.Y 2004)

("because the State's motion is one for dismissal, not summary judgment, a Rule

56(f) continuance is inapplicable .. "); EEOC v. Gaffuey, 2001 US. Dist LEXIS

16795,*13 (ND. Tex Oct 17,2001).

The primary rationale for Rule 56(f) is to allow more time to gather evidence

to oppose a summary judgment motion which is based on the existence or non

existence of disputed facts.. As the foregoing authorities recognize, however, such

discovery is not needed to rule on a motion to dismiss when the well-pleaded facts

in the complaint are assumed to be hue and which simply tests the validity of the
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complaint on its face As such, plaintiffs' request to defer rulings on the pending

dismissal motions under Rule 56(f) should be rejected2

In an apparent attempt to somehow make the dismissal motions eligible for

treatment under Rule 56(f), plaintiffs half~heartedly suggest that Defendants'

dismissal motions, via supposed attachments, should be considered summary

judgment motions .. See Motion, Doc. 112-2, ~8 This argument fails

As an initial matter, the Solutia Defendants did not attach any documents to

their dismissal papers See Docs 93-94, 104 Accordingly, plaintiffs' contrary

statement to the Court is simply incorrect Further, while the Monsanto

Defendants attached some exhibits (~, the relevant plan language and other

documents specifically referenced in the operative complaint), doing so was

entirely proper under established law and does not convert the dismissal motions

into summary judgment motions. See Brooks v. Blue Cross & Blue Shield of

Florida, Inc., 116 FJd 1364, 1369 (lIth Cir 1997) ("where the plaintiff refers to

2 The Solutia Defendants note further that plaintiffs' Rule 56(f) Motion fails
to identify how that information would alter the Court's conclusions as to their
ability to state viable claims.. Indeed, there is no discussion of needed evidence
vis-a-vis the dismissal arguments whatsoever (and certainly not in plaintiffS'
counsel's affidavit, as is required by Rule 56(f)}. Simply claiming, as plaintiffs
did, that they "need discovery on the issues raised in the second amended
complaint," Mot, Doc. 112, p .. 4, is unavailing. See O'Brien v. Seay, 263 Fed..
Appx, 5, 7 (lIth Cir, 2008) (quoting Reflectone, Inc. v. Farrand Optical Co., 862
F.2d 841, 843-44 (lIth CiL 1989)) ("[t]he party seeking to use rule 56(f) may not
simply rely on vague assertions that additional discovery will produce needed, but
unspecified, facts, but rather he must specifically demonstrate how postponement
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certain documents in the complaint and those documents are central to the

plaintiff's claim, then the Court may consider the documents as part of the

pleading for purposes of Rule l2(b)(6) dismissal, and the defendant's attaching

such documents to the motion to dismiss will not require conversion of the motion

into a motion for summary judgment") In sum, plaintiff's 'conversion' argument

is misplaced and should be rejected.

B. Plaintiffs' Premature Motion to Compel Should be Denied.

Plaintiffs have not made a sincere, good-faith effort to resolve the supposed

discovery disputes relating to their written discovery requests to the Solutia

Defendants as required by Rule 37..

Rule 37(a)(1) (formerly Rule 37(a)(2)), provides in pertinent part

[A motion to compel] must include a certification that the movant has
in good faith conferred or attempted to confer with the person or party
failing to make disclosure of discovery in an effort to obtain it without
court action.

Failure to adhere to this requirement affords the Court adequate reasons to

deny the motion. See Jacox v. Department of Defense, 2008 US App. LEXIS

19068, *2 (lIth Cir.. Sept 3, 2008); Williams v. Town of White Hall, 2006 us.

Dist LEXIS 23939, *2 (MD. Ala.. Apr. 21, 2006) ("Discovery motions filed

pursuant to these Rules must be accompanied by a certification that the movant

of a ruling on the motion will enable him, by discovery or other means, to rebut the
movant's showing ofthe absence of a genuine issue of fact").
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has in good faith conferred or attempted to confer with other affected parties in an

effort to resolve the dispute without court action.") (emphasis in original).

Moreover, as one court aptly noted:

[t]he duty to confer involves more than making a certain number of
contacts with opposing counseL The quality of contacts is far more
important than the quantity. . [P]arties do not satisfY the conference
requirements simply by requesting or demanding compliance with the
requests for discovery. The parties need to address and discuss the
promiety of the asserted objections. They must deliberate, confer,
converse, compare views, or consult with a view to resolve the dispute
without judicial intervention. They must make genuine efforts to
resolve the dispute by determining precisely what the party is actually
seeking; what responsive documents or information the requesting
party is reasonably capable of producing; and what specific, genuine
objections or other issues, if any, cannot be resolved without judicial
intervention.

Cotracom Commodity Trading Co. v. Seaboard Corp., 189 FRD.. 456, 459 (D..

Kan. 1999) (emphasis added); Williams, supra, *2-3 ("This court has interpreted

the requirement to confer as a requirement that the parties conduct an in-person

conference to facilitate a good faith effort to settle the dispute"); Cannon v. Cherry

Hill, 190 FRd.. 147, 153 (D..NJ .. 1999) (sending a fax and demanding a response

the next business day, or otherwise face a motion to compel, is a token effort rather

than a sincere effort).. Here, plaintiffS' efforts fall far short of what is required.

Plaintiffs' complete first discovery requests to the Solutia Defendants were

not served until August 19, 2008. (The exhibits to the discovery requests were not

served until that day..) See Ex .. 1 hereto. Pursuant to the applicable federal rules,

the Solutia Defendants' responses thus were due on September 22, 2008.. The
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Solutia Defendants indeed confirmed that date with Plaintiffs' counsel, see Ex. 2

hereto, and, consistent with that agreement, on September 22, 2008, Defendants

served the responses by maiL See Ex. 3 heret03

Thereafter, plaintiffS forwarded a number of emails to counsel for the

Solutia Defendants categorically claiming that the responses were incomplete,

evasive and unresponsive, but failed to provide any specifics whatsoever or (with a

few exceptions) discuss any particular discovery request The Solutia Defendants

disagreed and repeatedly invited plaintiffs' counsel to personally contact their

counsel so that they could discuss the discovery requests and try to reach some

compromise to avoid disputes. Those invitations, however, were brushed aside,

and plaintiffs' counsel incredibly responded (in the October 6, 2008 e-mail (l: 19

pm)) that she would not personally discuss any of the issues with counsel for the

Solutia Defendants. (Copies of the relevant correspondence are collectively

attached hereto in chronological order as Ex. 5.) In the end, plaintiffs refused to

3 Plaintiff's argument (Doc. 113, p .. 19) that the Solutia Defendants'
objections were thus untimely is frivolous.. PlaintiffS agreed the discovery
responses were due to be served on September 22, 2008, and that is the day on
which they were mailed. Federal Rule 5(b) confirms that "service is complete
upon mailing .. " Thus, service on September 22,2008 was timely. (Indeed, counsel
admits that she ultimately received the responses with a post-marked date of
September 22,2008 See Ex. 5 hereto, Oct 3,2008 Letter (lst ~).) In any event,
just to assure there was no prejudice to plaintiffs from the post-office's
inexplicable delay in actually delivering the discovery responses to plaintiffs, the
Solutia Defendants emailed plaintiffs another copy on September 30, 2008. See
Ex .. 4 hereto.. Thus, plaintiffs suffered no harm and plaintiffs have not argued
otherwise.
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address specific discovery requests, all the while claiming that, if the Solutia

Defendants did not fully respond to every discovery request (without exception), a

motion to compel would be filed. The Solutia Defendants respectfully submit that

such 'take-it-or-leave it' tactics cannot be characterized as "sincere" efforts to

resolve discovery disputes, and plaintiffs' motion as to the written discovery

should, therefore, be denied..

Additionally, as mentioned, plaintiffs' motion is facially deficient This

Court has already held that "plaintiffS' counsel must set forth in separately

numbered paragraphs the precise discovery request that were propounded, state

any objections that were interposed or the extent of noncompliance, and

summarize the reasons why the objections are due to be overruled" May 15, 2007

Order, Doc 37, p. 6 n. 14.. Indeed, the Court made clear that it expected

"scrupulous exactitude" Id., p6 As shown in plaintiffS' motion and additional

materials, plaintiffs did not comply..

While plaintiffs did finally attach some discussion on the Solutia

Defendants' specific objections (albeit only buried as an exhibit to their

"Supplemental Material" later submitted in support oftheir motion to compel, Doc ..

114), this is the first time the Solutia Defendants have seen those arguments. As

stated, plaintiffs failed to engage in such a dialogue before filing this Motion. Rule

37(a)(I), however, was designed to facilitate such discussion prior to burdening

the Court, not after. The Solutia Defendants have no objection to attempting to
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work out the parties' respective differences regarding written discovery.. (In fact,

they believe, as they continually stressed to plaintiffs, that some of the differences

could be worked out) However, plaintiffs' avoidance of Rule 37's conferral

requirement should not be allowed.. As such, the Solutia Defendants request that

Plaintiffs' Motion to Compel be denied as premature and deficient, and plaintiffs

ordered to confer in good faith about their discovery requests In that way, the

discovery issues (if any remain) can be narrowed for the Court's consideration,

thus preserving judicial and party resources and promoting the "scrupulous

exactitude" desired by the Court See Doc 37, p6 ..

CONCLUSION

The respective Defendants' dismissal motions, currently under submission,

are well-supported and compel dismissal of plaintiffs' Second Amended

Complaint PlaintiffS' eleventh hour attempt to somehow forestall the inevitable

based on an inapplicable rule (Rule 56(f)) and under Rule 37 (when plaintiffs did

not even confer in good faith about the discovery responses or adhere to the

Court's specifications for such motions) should be rejected and plaintiffs' motion

should be denied.
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CERTIFICATE OF SERVICE

I hereby certify that I have electronically filed the foregoing with the Clerk
of the Court using the E-Filing system which will send notification of such filing to
the following:

Elisa Smith Rives, Esq.
Elisa S. Rives, LLC
2208 Ringold Str'eet, Suite 103
Guntersville, AL 35976

Jeffery S. Russell, Esq.
Darci F. Madden, Esq.
Bryan Cave, LLP
211 N. Broadway - Suite 3600
St. Louis, MO 63102

This the 14th day ofNovember, 2008

Donald R. James, Esq.
Joel E. Dillard, Esq.
William J. Baxley, Esq.
Baxley, Dillard, Dauphin,

McKnight & Barclift
2008 Third Avenue South
Birmingham, AL 35233

lsi David W. Gearhart

12


