
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

MIDDLE DIVISION 
 

 ) 
 ) 

ROBERT H. HEPTINSTALL, et al. ) 
      ) 
   Plaintiffs,  ) 
      ) CIVIL ACTION NO. 

v.      ) 
      ) CV-06- P-1564-M 
MONSANTO COMPANY, INC.,  ) 
et. al.      ) 
      ) 
   Defendants.  ) 
       

MOTION FOR CLASS CERTIFICATION 
 

COME NOW plaintiffs, Robert H. Heptinstall (“Bob Heptinstall”), 

Wendell E. Sims (“Wendell Sims”), and James L. Collins (“Larry Collins”) 

collectively (“plaintiffs”), as individuals and as suitable class representatives 

on behalf of other similarly situated participants and the Plan, and move this 

Court pursuant to Federal Rules of Civil Procedure Rule 23 to certify this 

action as a class action.  As grounds for said motion plaintiffs state as 

follows: 

 1. The Complaint asserts claims under Count One, Two, Three, 

and Four that are suitable for class certification. 

2. The putative class that should be certified is:  
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All participants of the 1976 Monsanto Company Salaried 
Employes’ Pension Plan, excluding the defendants, both 
active or retired, or their beneficiaries or estates that had, 
have, or will have their credited service, based on “Hours 
of Service” as that phrase is defined by the terms of the 
1976 Plan, reduced by the retroactive application of the 95 
Hour Rule causing a concomitant reduction in their 
accrued benefit.  

 

3. The primary basis of plaintiffs’ claims against the defendants’ 

stem from the defendants’ alleged violation of several provisions of ERISA 

including ERISA § 204(g), § 510, § 404, § 204(h).  Plaintiffs seek 

appropriate equitable and remedial relief on behalf of themselves and as 

representatives for other similarly situated plan participants (the putative 

class) pursuant to ERISA § 502(a)(3) and or alternatively § 502(a)(1)(B), 

and on behalf of the Monsanto Company Salaried Employees’ Pension Plan 

(the Plan) pursuant to § 502(a)(2) and § 409 for the defendants’ breach of 

fiduciary duty.  

4. Certification in the present action is appropriate under Fed. R. 

Civ. P. Rules 23(b)(1) and  23(b)(2). 

5. Count One for a declaration of a right to benefits or benefits 

under Section 502(a)(3) and/or Section 502(a)(1)(B) could be certified under 

Rule 23(b)(3). 
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6. While participants are not required to bring ERISA actions as 

class actions these suits are particularly suited for class certification so that 

the interest of the other plan participants are protected.  Coan v. Kaufman, 

___ F.3d ____, * 8-10, 2006 WL 2075129 (2nd Cir. (Conn.)) (discussing the 

appropriateness of bringing class action in ERISA benefits cases).  

 7. Class certification is governed by Fed. R. Civ. P. Rule 23. 

Subsection (a) provides:  

One or more members of a class may sue or be sued as 
representative parties on behalf of all only if (1) the class 
is so numerous that joinder of all members is 
impracticable, (2) there are questions of law or fact 
common to the class, (3) the claims or defenses of the 
representative parties are typical of the claims or defenses 
of the class, and (4) the representative parties will fairly 
and adequately protect the interests of the class.  

 

Fed. R. Civ. P. Rule 23(a). 

      8. The four requirements of Rule 23(a) commonly referred to as 

"the prerequisites of numerosity, commonality, typicality, and adequacy of 

representation," have been met. General Tel. Co. of the Northwest, Inc. v. 

E.E.O.C., 446 U.S. 318, 330, 100 S.Ct. 1698, 1706, 64 L.Ed.2d 319 (1980).   

9. “Numerosity” has been satisfied because presumably the 

putative class is large making joinder impractical.  Korn v. Franchard Corp., 

456 F.2d 1206, 1209 (2d Cir.1972); Stewart v. Abraham, 275 F.3d 220, 226-
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227 (3d Cir.2001); Groover v. Michelin North America, Inc. 187 F.R.D. 662 

(M. D. Ala. 1999) citing Evans v. U.S. Pipe & Foundry Co., 696 F.2d 925, 

930 (11th Cir.1983). 

10. The prerequisites of “commonality” and “typicality” tend to 

merge. General Telephone Co. of Southwest v. Falcon,  “Commonality” 

looks to the issue of whether there are questions of law or fact common to 

the class. Prado-Steiman v. Bush, 221 F.3d 1266, 1278-79 (11th Cir.2000); 

Jenkins v. Raymork Indus., 782 F.2d 468 (5th Cir. 1986).  

11. In the present case the common questions of law that form the 

nexus that unites the class as a whole are the defendants’ violations of 

ERISA’s mandates.   

12. In order for there to be “commonality” plaintiffs need not share 

a common interest with all participants of the Plan, but rather with those 

participants that are similarly situated.   

13. “Typicality” forms the nexus between the class representatives' 

claims or defenses and the common questions of fact or law which unite the 

class. Kornberg v. Carnival Cruise Lines, Inc., 741 F.2d 1332 (11th 

Cir.1984); Washington v. Brown & Williamson Tobacco Corp., 959 F.2d 

1566, 1569 (11th Cir.1992).  Plaintiffs’ claims and the claims of the putative 

class are the same. 
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14. “Adequacy” of representation is a two part analysis, both have 

been met here.  First, plaintiffs as class representatives do not have a conflict 

of interest with other putative class members.  In other words, resolution of 

plaintiffs’ claims will inevitably lead to resolution of claims for all class 

members through class counsel’s competent efforts.    

15. In addition to satisfying the threshold requirements of Rule 

23(a), a class action may be maintained only if it qualifies under at least one 

of the categories provided in Fed. R. Civ. P. Rule 23(b). See Amchem 

Prods., Inc. v. Windsor, 521 U.S. 591, 613-16, 117 S.Ct. 2231, 138 L.Ed.2d 

689 (1997); Rutstein v. Avis Rent-A-Car Sys., Inc., 211 F.3d 1228 (11th 

Cir.2000) , cert. denied sub nom. Zeirei Agudath Israel Bookstore v. Avis 

Rent-A-Car Sys., Inc., 532 U.S. 919, 121 S.Ct. 1354, 149 L.Ed.2d 285 

(2001).  Federal Rules of Civil Procedure Rule 23(b) states: 

 (1) the prosecution of separate actions by or against 
individual members of the class would create a risk of (A) 
inconsistent or varying adjudications with respect to 
individual members of the class which would establish 
incompatible standards of conduct for the party opposing 
the class, or (B) adjudications with respect to individual 
members of the class which would as a practical matter be 
dispositive of the interests of the other members not 
parties to the adjudications or substantially impair or 
impede their ability to protect their interests; or (2) the 
party opposing the class has acted or refused to act on 
grounds generally applicable to the class, thereby making 
appropriate final injunctive relief or corresponding 
declaratory relief with respect to the class as a whole; or 
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(3) the court finds that the questions of law or fact 
common to the members of the class predominate over any 
questions affecting only individual members, and that a 
class action is superior to other available methods for fair 
and efficient adjudication of the controversy.   

 
Fed. R. Civ. P. Rule 23(b). 
 

16. Defendants cannot raise bars to class certification such as 

reliance and the necessity for individualized analysis because there are 

common issues of liability and benefit determinations can be done through a 

standard calculation.  5 Moore, supra, § 23.46[3], at 23-210 & n.18 

(collecting cases holding that class certification is appropriate where 

damages (pensions retained by defendants) are calculable by mathematical 

formula).  See Court’s Findings of Fact and Conclusions of Law, Exhibits A-

C in Gilley v. Monsanto, Inc. et al. CV-04-PT-0562-M.    

17. The present action is appropriate for class action certification 

under Rule 23(b)(1)(A) because there is a risk of inconsistent or varying 

adjudications with respect to individual members of the class placing the 

party opposing class certification in a quandary as to how to treat future 

claimants.  Cf.  Gilley v. Monsanto Co., Inc. et al., CV 04-PT-00562-M; 

Boggess v. Monsanto Co., 2003 WL 715985 at *3 (S.D. W.Va. Feb. 10, 

2003) 
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18. Under Rule 23(b)(1)(B) a class action is appropriate where as a 

practical matter there is a possibility that individual class members are or 

may be precluded from bringing individual actions because a single 

individual adjudication would be dispositive of other members’ interests or 

impede the other members ability to protect their interest such as when a 

defendant is obligated to treat class members alike.  This is particularly true 

in ERISA cases and especially true in the instant case where a decision on 

the legal issues would apply equally to all members of the class under a 

theory of collateral estoppel.  Cf. Parklane Hosiery Co., Inc. v. Shore, 439 

U.S. 322 (1979); Coan v. Kaufman, ___ F.3d ____, 2006 WL 2075129 (2nd 

Cir. (Conn.)) (discussing the appropriateness of bringing class actions claims 

in ERISA benefits cases).  

  19. Under Rule 23(b)(2), a class is certifiable if the defendant has 

acted or refused to act on grounds generally applicable to the class, "thereby 

making appropriate final injunctive relief or corresponding declaratory relief 

with respect to the class as a whole" appropriate.  Fed. R. Civ. P. Rule 

23(b)(2).   Leszczynski v. Allianz Ins., 176 F.R.D. 659, 673 (S.D.Fla.1997); 5 

James Wm. Moore, et al., Moore's Fed. Prac. § 23.43(2)(b) at 23-195 (3d 

ed.2000); In re Managed Care Litigation, 209 F.R.D. 678, 686 (S. D. Fla. 
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2002) citing Holmes v. Cont'l Can Co., 706 F.2d 1144, 1155 (11th 

Cir.1983).   

 20. An injunction against the use of the “95 Hour Rule” on behalf 

of all similarly situated class participants of the 1976 Monsanto Company 

Salaried Employes’ Pension Plan, and similarly declarations that defendants’ 

violated ERISA ERISA § 204(g), § 404, § 510 by retroactively applying the 

95 Hour Rule to intentionally interfere with production level participants’ 

pension benefits is an appropriate equitable relief.   

 21. Plaintiff asserts that while certification under both Rule 

23(b)(1) & (b)(2) would be most appropriate plaintiffs’ claims under Count 

One for relief under Section 502(a)(3) could be certified under Rule 

23(b)(3).   

 22. Restitution or a declaration of a right to restitution as 

appropriate equitable relief under 502(a)(3) and/or 502(a)(1)(3) would be 

easily achieved for plaintiffs and the putative class by calculating credited 

service under the 1976 Plan according to a standard formula.   

 WHEREFORE, ALL PREMISES CONSIDERED, plaintiffs 

respectfully move this court to certify this suit as a class action pursuant to 

Rule 23 of the Federal Rules of Civil Procedure.     
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Respectfully Submitted, 

  
/s/ Elisa Smith Rives 
Elisa Smith Rives  
Counsel for plaintiffs 

 
OF COUNSEL: 
 
Elisa S. Rives, LLC 
2208 Ringold Street, Ste 103 
Guntersville, AL 35976 
Tel:  (256) 582-3559 
Fax: (256) 582-3559 
Cell: (256) 558-4626 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and correct copy of the 

foregoing was served by the court’s electronic filing system on the following 

counsel of record, this 23rd day of October, 2006, and a copy served on the 

court postage prepaid the same date. 

BAXLEY, DILLARD, DAUPHIN,  
McKNIGHT & BARCLIFT 
Donald R. James 
Joel E. Dillard 
2008 Third Avenue South  
Bimingham, AL 35233 
Attorney for Defendants 
 
BRYAN CAVE, LLP 
Jeffery S. Russell 
Darci Madden 
211 N. Broadway 
Suite 3600 
St. Louis, MO 63102 
       /s/ Elisa Smith Rives 
       Elisa Smith Rives  

ASB # 9351-E61R 
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