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I. INTRODUCTION 

 Plaintiffs’ utter failure to introduce any evidence in support of their motion 

for class certification is reason enough to deny the motion.   The lack of evidence 

is far from the only reason to deny it, however.  For the fourth time, Plaintiffs’ 

counsel seeks to turn an individualized dispute over the amount of an employee’s 

pension service at a local plant into a class action on behalf of an ill-defined group 

of employees worldwide.  Judge Robert Propst rightfully denied the first three 

efforts at class certification in a prior case filed by the same lawyer, and the result 

should be the same this time.  

 Plaintiffs each earned pension credits from August, 1972 until the one-year 

anniversary of their lay-offs (through February 1982) but did not achieve the ten 

years of service required under the governing pension plan.  Plaintiffs claim that 

the extraordinary hours of overtime they supposedly worked during four months in 

1972 are sufficient to account for a full year of pension service during that year.  

From these unique facts, Plaintiffs seek to launch a broad class action.   

 Plaintiffs’ brief is full of generic statements regarding class actions but fails 

to contain what counts – proof that Plaintiffs share a common set of circumstances 

with a substantial number of other employees such that they could serve as a 

representative of those employees without need to look at the individual 
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circumstances of each employee.1/  Individuals’ work histories are not the stuff of 

which class actions are made. 

II. BACKGROUND 

 A. The Sand Mountain Facility and the Pension Plan 

 The Sand Mountain polyester fabric manufacturing plant near Guntersville  

(“Sand Mountain”) operated from 1971 through February, 1981.  Sand Mountain 

employees were eligible, along with many other Monsanto employees around the 

world, to participate in the Monsanto Company Salaried Employees’ Pension Plan 

(“Plan”).   

 All relevant versions of the Plan required ten years of Vesting Service to 

qualify for a pension (Ex A to the Motion to Dismiss, Art. II §1 Ex C §6.1).2/  In 

1971, the Plan used the employee’s period of “continuous service” for calculating 

vesting credit.  Participants received credit for the length of time they worked 

based on calendar days (Ex 1 Arts II §1, III §1).  This method awarded no credit 

for a partial year of service.  If an employee worked one day short of ten years 

                                                 
1/ Plaintiffs have decided that no discovery is needed for their bid for certification (having filed 
before any discovery was taken).  Defendants were given no such election.  If the Court is not 
inclined to deny Plaintiffs’ motion in its entirety, Defendants respectfully request the right to 
conduct class certification discovery (including depositions of the would-be class 
representatives) prior to a final ruling on class certification. 

2/ These issues are also discussed in Defendants’ Renewed Motion to Dismiss, at pages 7-8, 12-
14.  Unless otherwise indicated, citations are to the exhibits filed in support of that motion and 
are denoted as “MTD Ex.”). 
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from his starting date, the employee would not be vested.  Effective January 1, 

1976, the Plan was amended to comply with the newly-passed requirements of 

ERISA (MTD Ex C).  ERISA allows employers to elect among different methods 

for calculating pension vesting service and requires credit for partial years of 

service.  The Plan elected to use ERISA’s “elapsed time method” of calculating 

“Hours of Service” in lieu of counting actual hours worked (See Gilley v. 

Monsanto Company, Case No. 04-PT-0562-M, Docket No. 101, 398:9-15).3/  In 

1979, the Plan was amended following the issuance of federal regulations that 

provided methods to count hours of service.  Under the 95 – Hour Rule, 

participants are credited with 95 hours of service for each bi-weekly period during 

which they work any amount of time, irrespective of the actual number of hours 

worked (MTD Ex A §18.5).  The 95-Hour Rule liberalized the counting of service 

and allowed employees with less than 21 weeks (that is, less than .41 years) of 

work to receive a full year’s credit. The regulations expressly authorize pension 

plans to use equivalencies such as the 95-Hour Rule or the elapsed time method for 

pre-ERISA service.  29 C.F.R. §2530.200b-3(c).  

                                                 
3/ Upon request, Defendants will provide copies of any of the documents of record in Gilley.  
Otherwise, in the interest of minimizing the amount of paper submitted to the Court, Defendants 
request that the Court take judicial notice of the record items, which are part of this District’s 
electronically maintained case files.  
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 B. Plaintiffs’ Employment History and Claim for Pension Benefits 

  1.  Robert Heptinstall 

 Mr. Heptinstall worked at the Sand Mountain facility for less than nine 

years − from August 30, 1972 to the end of February, 1981 (Ex. 2 (electronic copy 

of denial of administrative appeal), Comp. ¶¶14-16, 49-51).4/  He alleges that he 

worked “substantial amounts” of overtime in 1972 (Compl ¶44).  Heptinstall was 

laid off in February, 1981, when production at Sand Mountain ended.  He 

remained on lay-off status and continued to earn pension credits through the end of 

February, 1982 (Compl. ¶¶49-51; MTD Ex A §12.5(v); Ex. 2). 

 In 2004, Mr. Heptinstall applied for pension benefits and was denied (Ex 2).  

Mr. Heptinstall appealed that denial in 2006 to the Committee, and the Committee 

concluded that Mr. Heptinstall earned .411 years of Vesting Credit from August 

30, 1972 through December 31, 1972 (including two weeks of Vesting Service in 

August, during which he had worked a single day); nine years of service from 1973 

through 1981 (including full credit for nine months while on layoff in 1981), and 

.183 years of Vesting Service for January 1, 1982 through the anniversary of his 

lay-off, on February 28, 1982 (Ex 2).  These calculations used the 95-Hour Rule 

and gave Mr. Heptinstall credit for partial years of service.  Under the continuous 
                                                 
4/ There is a dispute as to when Mr. Heptinstall began working at Sand Mountain:  he claims it to 
have been August 8, 1972, while company records reflect August 30, 1972.  Neither start date 
gives him enough service to be vested under the terms of the Plan. 
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service or elapsed time methods, Mr. Heptinstall would have received even less 

credit (Ex 1; MTD Ex C at §18.5).  The important point is this – under either 

calculation Mr. Heptinstall failed to work sufficient time to earn ten years of 

Vesting Service under the Plan’s terms.   

  2. Wendell Sims and James L. Collins 

 Plaintiffs Sims and Collins began work on August 16, 1972, and August 23, 

1972, respectively.  Both claim to have worked at Sand Mountain until the end of 

production in February, 1981 (Compl. ¶49-51).  Neither Sims nor Collins 

exhausted his administrative remedies.  Both Sims and Collins allege they worked 

“substantial amounts” of overtime in 1972 (Compl. ¶44).  Under the Plan’s terms, 

Mr. Sims and Mr. Collins earned the same .411 years of Vesting Service in 1972, 9 

years from 1973-1981, and .183 years in 1982, that was earned by Mr. Heptinstall.    

 C. Plaintiffs’ Allegations And Prosecution Of The Lawsuit

 Plaintiffs try to turn nine and a half years of employment (eight and a half 

years of active work) into ten.  Plaintiffs assert that their “substantial amounts” of 

overtime were improperly disregarded in calculating their Vesting Service for 

1972.  They also assert that Defendants improperly closed the Sand Mountain plant 

and improperly amended the Plan.  Plaintiffs filed the instant motion for class 

certification before either party was able to conduct discovery.  No scheduling 
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conference has been held, but Defendants have filed a motion to dismiss all counts 

of the Complaint. 

 D. The Purported Class Definition 

 Plaintiffs define the proposed class as follows:   

“All participants of the 1976 Monsanto Company Salaried 
Employees’ Pension Plan, excluding the defendants, both active or 
retired, or their beneficiaries or estates that had, have, or will have 
their credited service based on “Hours of Service” as that phrase is 
defined by the terms of the 1976 Plan, reduced by the retroactive 
application of the 95 Hour Rule causing a concomitant reduction in 
their accrued benefit.” 

 
This purported class is not limited to Sand Mountain but would include Plan 

participants worldwide. Nor is the class defined in terms of vesting service (i.e., 

entitlement to a pension) or participants who fall just short of the time for a vested 

pension such as Mr. Heptinstall; it refers instead to accrual of benefits (i.e., 

amount of pension benefits).  Plaintiffs have offered no evidence of any persons 

who fall within the class definition. 

 E. The Gilley Action 

 Plaintiffs’ counsel previously filed another lawsuit against Defendants in this 

District, entitled Gilley v. Monsanto Company, Inc., Case No. 04PT0562-M.   In 

Gilley, the plaintiff sought to certify the same class as is proposed here (Gilley, 

Docket No. 39).  After extensive class certification discovery (with Defendants 

conducting dozens of depositions, and thousands of pages of documents having 

Case 4:06-cv-01564-RDP     Document 21     Filed 10/30/2006     Page 9 of 29




2468964   
 

7

been produced), the court denied plaintiff’s motion for class certification, noting, 

“Plaintiff has not identified a single employee similarly situated to the plaintiff;  

much less a sufficient number for numerosity. . . . Whether viewed with regard to 

problems of manageability, numerosity, typicality or commonality, the plaintiff has 

not met his burden of establishing that the case is appropriate for class 

certification.” (Gilley, Docket No. 51, pp.65-66).  Gilley moved to reconsider, 

which motion was summarily denied (Gilley, Docket No. 52).  Gilley raised the 

issue a third time, filing a motion for leave to amend the complaint (including the 

class definition), which was denied by Judge Propst (Gilley, Docket entry dated 

3/25/05). 

 The Court scheduled a hearing on the limited issue of how many hours 

Mr. Gilley worked in 1972.  During the second full day of the hearing – after 

listening to hours of testimony about which specific shifts and holidays Gilley 

supposedly worked 33 years before – Judge Propst observed: 

Well, I think this case proves several things.  Number one, why there 
would not be commonality or typicality.  It proves why it would be 
unmanageable to try to manage it as a class action otherwise. 
 
You know, I cannot imagine, I cannot imagine thinking in terms, on a 
classified [sic] basis, determining whether the 62,000 people did or 
did not work overtime, whether 62,000 people did or did not stay 
there long enough to get [a pension.] 
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(Gilley, Doc. 101, 234:5-12).5/  

III. LEGAL ANALYSIS 
 

A.  This Case is Not Suitable For Class Action Treatment 
 
 Plaintiffs bear the burden of showing that the requirements of Rule 23 have 

been met, and the court must undertake “a rigorous analysis” to determine whether 

Plaintiffs’ burden has been carried.  General Tel. Co. v. Falcon, 457 U.S. 147, 161 

(1982); Gilchrist v. Bolger, 733 F.2d 1551, 1555 (11th Cir. 1984).  The failure to 

satisfy all four prerequisites of Rule 23(a) — namely, numerosity, commonality, 

typicality, and adequacy of representation — and at least one subsection of 

Rule 23(b) precludes certification.  See Amchem Products, Inc. v. Windsor, 

521 U.S. 591, 614 (1997); Piazza v. Ebsco Indus., Inc., 273 F.3d 1341, 1346 (11th 

Cir. 2001).  Although a court does not decide the merits at the class certification 

stage, the Rule 23 decision is inevitably ‘“enmeshed in the factual and legal issues 

comprising the plaintiff’s cause of action.’”  Falcon, 457 U.S. at 160.  The court 

must not blindly accept Plaintiffs’ assertions regarding the factual bases for class 

certification but must “receive evidence” and make whatever factual and legal 

inquiries are necessary under Rule 23.  See Szabo v. Bridgeport Machs., Inc., 

249 F.3d 672, 676 (7th Cir. 2001) (cited with approval by Jones v. Roy, 202 F.R.D. 
                                                 
5/ Judge Propst ordered Defendants to pay Mr. Gilley an individual pension and certified his 
judgment for interlocutory appeal.  The appeal is fully briefed to the Eleventh Circuit, and 
argument is set the week of January 29, 2007. 
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658, 665 (M. D. Ala. 2001)); Hudson v. Delta Air Lines, Inc. 90 F.3d 451, 457 

(11th Cir. 1996) (evidence relevant to commonality is often intertwined with the 

merits and it is sometimes is necessary “to probe behind the pleadings before 

coming to rest on the certification question”).   

 Plaintiffs do not meet their burden and, in fact, in their haste to file a motion 

make no serious attempt to do so.  Plaintiffs have introduced no evidence in 

support of their motion.  Their bald assertions are not evidence and do not satisfy 

the above-referenced requirements of Rule 23.  On this basis alone, the Court can 

and should deny class certification.  If the Court wishes to delve further, however, 

additional grounds to reject class treatment are detailed below. 

 B. Plaintiffs’ Class Definition is Fatally Flawed 

 As a threshold matter, a proposed class cannot be certified unless it is 

adequately defined and clearly ascertainable.  DeBremaecker v. Short, 433 F.2d 

733, 734 (5th Cir. 1970); Johnson v. Georgia Highway Express, Inc., 417 F.2d 

1122, 1126 (5th Cir. 1969).  Where individualized fact-finding is required to 

determine class membership, class treatment is inappropriate.  See, e.g., Crosby v. 

Social Sec. Admin., 796 F.2d 576, 580 (1st Cir. 1986); Simer v. Rios, 661 F.2d 

655, 670-71 (7th Cir. 1981).  “An identifiable class is essential so that the Court 

can determine whether a particular claimant is a class member.”  Perez v. 

Metabolife Int’l, Inc., 218 F.R.D. 262, 266 (S.D. Fla. 2003) (cited with approval in 
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Klay v. Humana, Inc., 382 F.3d 1241, 1255 (11th Cir. 2004)) (internal citations 

omitted). “A vague class definition portends significant manageability problems 

for the court.”  218 F.R.D. at 266 (internal citations omitted).  Plaintiffs bear the 

burden of presenting the Court with an objective and feasible way of identifying 

class members, and certification will be denied when the proposed class cannot be 

determined readily without additional fact finding.  Crosby, 796 F.2d at 580. 

 Plaintiffs’ class definition cannot support class certification for at least three 

reasons.  First, membership in the purported class is not clearly ascertainable as 

required by Rule 23 and controlling case law.  Second, the class definition 

confuses “accrual” and “vesting” in a manner that renders the definition 

unworkable.  Third, the definition bears no relationship to the claims alleging 

estoppel, discrimination, and closing of the plant to interfere with pension rights.  

  1. Plaintiffs’ Proposed Class is Not Ascertainable 

 Plaintiffs’ proposed class comprises an unidentifiable and illegitimate group 

because membership in the class cannot be determined without a case-by-case 

examination of:  (1) each participant’s dates of service, (2) whether each 

participant was or should be credited with a fractional year of service prior to 

September 1979 under the 95-Hour Rule, (3) the hours of overtime worked, and (4) 

whether crediting actual hours worked (including overtime) would yield a greater 

amount of Vesting Service than the 95-Hour Rule.  Plaintiffs’ improper class 
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definition – which purports to define the class in terms of the ultimate question to 

be resolved (that is, whether the 95-Hour Rule improperly reduces benefits to some 

participants) – would require the Court as Judge Propst observed, to try each 

potential class member’s claim on the merits, just to determine class membership, 

which would consume untold hours of trial time.   

 The Plan Administrator never calculated pensions under the method 

advocated by Plaintiffs and did not maintain records based on actual overtime 

hours worked (Gilley, Doc. No. 101, 298:5-19; 400:2-4; Ex. 2).  Indeed, records 

showing overtime hours prior to 1973 do not exist (id. at 401:20-402:9; Ex. 2).  

Thus, even if Plaintiffs’ theories about application of the 95-Hour Rule were 

accepted for purposes of argument, the threshold question of class membership 

would devolve into a trial requiring employees, managers and others to testify 

about vague memories of precise hours worked during particular weeks decades 

earlier.  The two-day trial that was conducted on the issue of how many overtime 

hours Wendell Gilley worked in 1972 resolves any doubt about the feasibility of 

the proposed class definition. 

 “A court should deny class certification where the class definitions are 

overly broad, amorphous, and vague, or where the number of individualized 

determinations required to determine class membership becomes too 

administratively difficult.  Perez, 218 F.R.D. at 268-69 (denying certification of a 
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class that would have required the court to determine dosage and number of pills 

taken by individuals in order to determine whether they were class members); 

accord Adair v. Johnston, 221 F.R.D. 573, 577 (M. D. Ala. 2004) (denying 

certification of class of all holders of certain life insurance policies that were 

covered by ERISA, on the grounds that the court could not determine whether any 

particular life insurance was covered by ERISA without individualized fact-

finding).   

2. Plaintiff’s Proposed Class Definition Is Unworkable 
 

 Plaintiffs’ claims arise from the assertion that Plaintiffs had not worked 

sufficient time to attain vested benefits (Complaint (“Compl”) ¶¶27, 47-48, 54).  

But the proposed class definition does not mention vesting and speaks in terms of 

benefits accrual.  Vesting refers to eligibility for pension benefits.  Accrual refers 

to the amount of the pension benefit to which a participant is entitled once vested. 

Ashenbaugh v. Crucible, Inc. 1975 Salaried Retirement Plan, 854 F.2d 1516, 1523-

24 (3d Cir. 1988).  A class defined in terms of accrual simply does not align with 

allegations of improper vesting rules. 

 3. The Proposed Class Bears No Relationship To Counts II, III, and V. 

 The proposed class definition is improper for still another reason.  Three of 

the four purported class claims have nothing to do with the 95-Hour Rule.  Count 

II concerns the closing of the Sand Mountain plant and supposed discrimination 
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between production level employees and white-collar workers. Count III asserts 

that production level employees were victims of discrimination, and makes 

allegations that purport to turn upon whether Plaintiffs received notice of Plan 

amendments.  Count V alleges that Defendants are estopped from denying 

Plaintiffs benefits based upon Defendants’ failure to give notice of the amendment 

of the Plan and by the fact that the Plan is “ambiguous.”  The proposed class 

definition simply bears no relationship to these allegations and cannot serve as the 

basis for class certification of these claims. 

 C. Plaintiff Has Failed Carry His Burden Of Showing Specific Facts 
To Satisfy Requirements Of Rule 23(a) and (b). 

 
 The definitional problems are just the start of the reasons a class cannot be 

certified.   The record shows that none of the Rule 23(a) or (b) requirements has 

been met by Plaintiff’s purported class claims. 

1. Plaintiffs Offer No Evidence Regarding The Number Of Class 
Members And, Therefore, Cannot Show Numerosity. 

 
 Plaintiffs assert that between 1971 and 1972 Defendants employed an 

average of  59,769 persons worldwide between 1971 and 1972, and that there were 

approximately 880 employees at Sand Mountain in 1980 (Pl’s Brief at 17-18).  

Plaintiffs also make allegations about the number of vested and non-vested 

participants in the Plan in 1981 (Pl’s Brief at 18).  Even if these assumptions were 

grounded in evidence, they would do nothing to show numerosity because they tell 
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the Court nothing about the number of persons in the proposed class.  Plaintiffs’ 

counsel faced the same problem in Gilley.  Judge Propst pointedly asked her how 

many class members there were, and she was unable to answer (Ex. 3 at 5-8) 

(“Well, doesn't it really just come down to the fact that you might say that 

hopefully out there that we can fish around and maybe find some other people that 

fall into the same category as Mr. Gilley and hopefully it might end up being 40 

and if so - ?”).  A court may make “common sense assumptions” regarding 

numerosity but may not conclude – as here – that numerosity exists where the 

plaintiff has adduced no specific facts that allow such assumption.6/  

  2. Plaintiff Cannot Show Commonality Or Typicality Because His 
 Claims Are Based On Individualized Facts. 

 
 Rule 23(a)(2) requires plaintiffs to establish “questions of law or fact 

common to the class.”  Like the typicality requirement of Rule 23(a)(3), 

commonality serves as a guidepost for determining whether “maintenance of a 

class is economical and whether the named plaintiff’s claim and the class claims 

                                                 
6/ See Dalton v. FMA Enterprises, Inc., 1996 WL 379105 (M.D.Fla. 1996) (holding numerosity 
not met where plaintiff pleaded only the number of debt-collection letters mailed by defendant 
and not the number of letters of the type alleged in the complaint).  See also Siles v. ILGWU 
Nat’l Ret. Fund, 783 F.2d 923, 930 (9th Cir. 1986) (holding that plaintiff failed to show 
numerosity in an ERISA case, where the evidence consisted of the number of employees who 
lost their jobs but the proposed class included only those who only worked a partial year of 
service in certain years).  
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are so interrelated that the interests of the class members will be fairly and 

adequately protected in their absence.”  Falcon, 457 U.S. at 157 n.13. 

 The bedrock principle of Rule 23(a) is that "a class action must involve 

issues that are susceptible to class-wide proof."  Cooper v. Southern Co., 390 F.3d 

695, 714 (11th Cir. 2004).  “It is not every common question that will suffice, . . .  

What we are looking for is a common issue the resolution of which will advance 

the litigation.”  Sprague v. General Motors Corp., 133 F.3d 388, 397 (6th Cir. 

1998).  Problems of commonality merge into problems of management and thus 

into the predominance requirement of Rule 23(b)(3).  Falcon, 457 U.S. at 157 n.3; 

In re Northern Dist. of California, Dalkon Shield IUD Prods. Liab. Litig., 693 F.2d 

847, 854 (9th Cir. 1982); Simer, at 677 (7th Cir. 1981).  The Court must “inquire 

into the proof necessary for the various elements” of the causes of action and “after 

examining the proof necessary we must inquire into the form that trial on these 

issues would take.”  Simer, 661 F.2d at 672.  “If the individual and class claims 

might as well be tried separately, the maintenance of the action as a class action 

does not advance the ‘efficiency and economy of the litigation which is the 

principal purpose of the procedure.’”  Ray, 1983 WL 665 at *2 (quoting Falcon, 

457 U.S. at 159). 

 “Examining the proof” in this case shows that class certification would 

invite disaster.  Plaintiffs’ vesting claim turns on the fact that:  (1) the employment 
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of these three individuals lasted several months short of ten years, with partial 

years of active service in 1972 and 1981, (2) they allegedly worked extraordinary 

numbers of overtime hours in the first few months of their employment, and (3) 

during the particular nine-and-a-half year span changes were made to the Plan that 

allegedly reduced Vesting Service (a claim Defendants vigorously deny).  There is 

no evidence that this combination of factors comes into play for a sufficient 

number of persons to warrant a class action.  Among other things, Plaintiffs’ 

claims depend upon the number of overtime hours they worked in 1972 – a fact 

unique to each of them and not readily susceptible to proof. 7/  Resolution of other 

purported class members’ claims would depend on the actual number of hours each 

of them worked during any partial years of service, and a determination whether 

each would-be class member exhausted administrative remedies as required under 

ERISA (which, incidentally, these three plaintiffs did not).8/  See Perrino v. 

Southern Bell Tel. & Tel. Co., 209 F.3d 1309 (11th Cir. 2000).  Thus, trial of 

                                                 
7/  Plaintiffs claim without proof that all “production level employees” worked a set amount of 
“mandatory overtime” and “as much [voluntary] overtime as possible.” (Pl’s Brf at 5-6).  The 
record developed in the Gilley case, however, showed that overtime varied by individual 
employee, department and time period (Gilley, Docket No. 48-10 at 25-26; Gilley, Docket No. 
48-13 at 26-27,115-16; Gilley, Docket No. 48-14 at 26-27).  Such variations are the antithesis of 
class action procedure, where the named plaintiff stands in the place of all would-be class 
members.  

8/ ERISA’s exhaustion requirements and Plaintiffs’ failure to comply with them are discussed 
further at pages 21-24 of Defendants’ Renewed Motion to Dismiss. 
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Plaintiffs’ cases would not resolve the claims of anyone else, and individual issues 

would overwhelm any common claims.9/  

3. Plaintiffs Have Conflicting Interests And Are Not Adequate Class 
Representatives. 

  
 A threshold inquiry under the “adequacy” prong is whether the named 

plaintiff is a member of the class;  if not, he cannot be an adequate representative. 

See Amchem, 521 U.S. at 625.  Plaintiffs fail even to meet this threshold.  The 

class is defined in terms of persons whose “accrued” benefits (that is, the amount 

of benefits to which they were irrevocably entitled) were reduced, but Plaintiffs 

were never vested and, therefore, had no accrued benefits that could have been 

reduced.  Moreover, even if the class were defined in terms of a reduction in 

Vesting Service, Plaintiffs would not be members of the class because their 

Vesting Service was not reduced.  As stated above, the continuous service and 

elapsed time methods of counting Vesting Service under prior versions of the Plan 

were less generous than the 95 Hour Rule.  

                                                 
9/ Count II faces the additional individualized issue of whether they are time-barred.  The 
Eleventh Circuit has held that claims under ERISA § 510 borrow Alabama’s two-year statute of 
limitations and that the claim accrues at the time of the adverse employment action.  Musick v. 
Goodyear Tire & Rubber Co., 81 F.3d 136, 137 (11th Cir. 1996).  Here, the plant was closed in 
1981 (Compl ¶49), Plaintiffs were terminated in 1982 (Compl ¶49-51), and the Plan was 
amended to include the 95-hour rule in 1979 (Compl ¶56).  Questions regarding knowledge of 
the pertinent facts and the ability to assert tolling of the limitations period introduce a host of 
individual issues and preclude class certification.  See  Piazza, 273 F.3d at 1347. 
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 The “adequacy” element of Rule 23(a) requires two additional inquiries.  

See Griffin v. Carlin, 755 F.2d 1516, 1533 (11th Cir. 1985).  First, the plaintiff 

must not have a position that conflicts with other purported class members.  

Second, the plaintiff’s counsel must have a demonstrated ability to protect and 

prosecute the claims of the entire class.  Neither requirement has been met.   

 A party cannot adequately represent the interests of two competing groups.  

See Valley Drug Co. v. Geneva Pharms., Inc., 350 F.3d 1181, 1189 (11th Cir. 

2003).  Here, Plaintiffs purport to do just that – claiming that Defendants 

committed “discrimination against non-exempt participants [under the Fair Labor 

Standards Act] in favor of highly compensated exempt participants by amending 

the Plan to exclude overtime.…,”  but defining a class that makes no distinction 

between exempt employees and non-exempt ones (Compl. ¶104).10/    

 As for the second inquiry regarding class counsel, the record contains no 

evidence of any experience in pursuing ERISA claims or class actions, other than 

counsel’s multiple failed attempts to certify a class in the Gilley action.  Rule 23 

and due process require such proof before counsel can be deemed to represent 

unnamed class members who have no choice in the selection of counsel.  See 
                                                 
10/ Plaintiffs acknowledge that there is an inherent conflict among Plan participants, under 
Plaintiffs’ theory.  If the 95-Hour Rule replaced a system whereby actual hours were counted, the 
95-Hour Rule arguably benefited some participants and negatively affected others.  Plaintiffs’ 
efforts to define their way out of this conflict (by limiting the class to those who were negatively 
impacted) improperly demand individualized fact-finding. 

Case 4:06-cv-01564-RDP     Document 21     Filed 10/30/2006     Page 21 of 29




2468964   
 

19

Piazza, 273 F.3d at 1355 n. 11 (qualifications of class counsel must be expressly 

considered in the adequacy requirement).   

4. Plaintiffs Have Not Demonstrated “Predominance” Or “Superiority” 
As Required by Rule 23(b)(3) 

 
 In addition to the four requirements of Rule 23(a), at least one prong of 

23(b) must be satisfied.  Because Plaintiffs have failed to meet even one, much less 

all, of Rule 23(a)’s requirements, the Court need not look to Rule 23(b).  It is clear 

that none of the requirements of Rule 23(b) is met either.   

 Rule 23(b)(3) requires a factual showing that (1) “common questions of law 

or fact predominate” over individual facts, and (2) a class action be “superior to 

other available methods for the fair and efficient adjudication of the controversy.”  

Rule 23(b)(3) “invites a close look at the case before it is accepted as a class 

action.”  Amchem, 521 U.S. at 615, quoting Kaplan, Continuing Work of the Civil 

Committee: 1966 Amendments of the Federal Rules of Civil Procedure (I), 

81 Harv. L. Rev. 356, 390 (1967).  Essential to any  Rule 23(b)(3) determination is 

whether a class-wide trial would be feasible.  Eisen v. Carlisle  and Jacquelin, 

417 U.S. 156, 177-78 (1974).  The Eleventh Circuit explained the 23(b)(3) 

requirements as follows: 

“In order to determine whether common questions predominate, ‘we 
are called upon to examine the cause[] of action asserted in the 
complaint on behalf of the putative class.’ McCarthy v. Kleindienst, 
741 F.2d 1406, 1412 (D. C. Cir. 1984). Whether an issue 
predominates can only be determined after considering what value the 
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resolution of the class-wide issue will have in each class member’s 
underlying cause of action.” Rutstein v. Avis Rent-a-Car Sys., Inc., 
211 F.3d 1228, 1234 (11th Cir. 2000) 

 
This inquiry often requires a look at the nature of the claim and the means of proof.  

Id. (citing Coopers & Lybrand v. Livesay, 437 U.S. 463, 469 (1978)) (“class 

determination generally involves considerations that are ‘enmeshed in the factual 

and legal issues comprising the plaintiff’s cause of action.’”)  “Predominance” and 

“superiority” are related to the commonality and typicality requirements but are 

more demanding.  They ask the fundamental question of whether it is fair to absent 

class members, defendants, and the court to consolidate hundreds or thousands of 

claims in a single trial.  Amchem, 521 U.S. at 623-24.  These principles have led 

the Eleventh Circuit to reverse class certification when proof of uniformity among 

the purported class members is lacking.11/ 

 The present case cannot be certified under the teaching of these cases.  

Plaintiffs’ claims and those of purported class members require examination of 

specific circumstances, including the dates and length of service, the amount of 

overtime during any partial year of service and the Plan terms applicable to any 

                                                 
11/ E.g., Rutstein, 211 F.3d 1228 (upholding denial of class certification where individual issues 
were more significant than alleged policy of discrimination); Hudson v. Delta Air Lines, Inc., 90 
F.3d 451 (11th Cir. 1996) (upholding denial of class certification on claims that defendant 
violated ERISA by making false statements with regard to retiree medical benefits due to “highly 
individualized” nature of claims).  As this Court observed in Ray, “[t]he purpose of a class action 
is to focus on an issue potentially affecting every class member.”  1983 WL 665 at *2.  
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given year.  In Gilley, just the limited inquiry of how many overtime hours that one 

employee worked in 1972 took two trial days.  Add to this the individualized facts 

required by the other claims, including service at Sand Mountain, an offer of 

continued employment after the closing of Sand Mountain and the reasons for 

accepting or rejecting such offer, the untimeliness of bringing suit, and the 

exhaustion of administrative remedies under ERISA, and it becomes apparent that 

individual factual issues would swamp common issues, if any, at a class action 

trial.  Common issues cannot be said to “predominate.” 

 There is also no showing that the proposed class action would be “superior” 

to any other means of adjudicating these matters.  If there are any other persons 

who have been wrongfully denied pension on the grounds alleged – and there is 

evidence of none in the record – these persons are just as capable as Plaintiffs of 

submitting a claim to the plan administrator.  While Plaintiffs’ brief suggests that 

injured participants would be unable to pursue their rights, Mr. Heptinstall and Mr. 

Gilley – without any extraordinary resources – were able to submit and prosecute 

administrative claims for benefits and thereafter to file suit.  Because the pension 

claims at issue involve substantial sums, these cases are worlds away from cases 

where, for example, there is little economic incentive for a consumer to pursue an 

individual lawsuit in hope of recovering a few dollars.  ERISA’s attorney’s fee 

provision, 29 U.S.C. § 1132(g)(1), provides added economic means to pursue 
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meritorious pension claims.  See Partain v. First Nat’l Bank of Montgomery, 59 

F.R.D. 56, 60-61 (M. D. Ala. 1973) (noting the reduced need for class actions 

where statute provides for attorney’s fees).  

D. The Proposed Class Cannot Be Certified Under Rule 23(b)(1) or 
23(b)(2). 

 
 None of the subparts of Rule 23 ever comes into play unless plaintiffs satisfy 

all four elements of Rule 23(a) — something they have not done here.  Moore v. 

American Fed’n of Television and Radio Artists, 216 F.3d 1236, 1241 (11th Cir. 

2000).  And even if Rule 23(a) were satisfied, subsections (b)(1) and (b)(2) are not 

devices to circumvent the mandate for cohesiveness in any class action.  Whether 

certification is sought pursuant to (b)(1), (b)(2), or (b)(3), “the chief purpose 

behind the class action device is to achieve a significant measure of judicial 

economy . . . .”  Allison v. Citgo Petroleum Corp., 151 F.3d 402, 414 (5th Cir. 

1998).  A Rule 23(b)(1) or Rule 23(b)(2) action cannot resolve individualized 

issues of fact.  Moore’s Fed. Prac., § 23.43(2)(b) at 23-195 (3d ed. 2000).   

 Rule 23(b)(1) “is generally satisfied only in the event that inconsistent 

judgments in separate suits would trap the party opposing the class 'in the 

inescapable legal quagmire of not being able to comply with one such judgment 

without violating the terms of another.' " Jones v. American General Life & Acc. 

Ins. Co., 213 F.R.D. 689, 697 (S. D. Ga 2002).  As the Jones court explained,  it is 

not sufficient that separate actions will raise the same issues of law, even if there is 
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a risk of inconsistent verdicts.  Id.  Because each potential class member’s 

eligibility for benefits is dependent upon his or her individual service record and 

any purported representations relied upon, a judgment as to a given individual’s 

eligibility for benefits will not obligate Defendants to grant or deny benefits to any 

other class member.     

 Likewise, this action is not appropriate for certification under Rule 23(b)(2).  

Rule 23(b)(2) requires a demonstration that declaratory or final injunctive relief 

must be the appropriate and final remedy and that Defendants acted on grounds 

“generally applicable to the class as a whole.” Id. at 698.  Plaintiffs characterize 

their claims as seeking a declaratory judgment on the Plan’s terms and other 

equitable relief in order to fit within Rule 23(b)(2), but calling the relief 

“equitable” does not make it so.  Mr. Heptinstall filed an administrative claim 

seeking pension payments, and the Complaint demands payment of pension 

benefits (or “clarification” of “plaintiffs’ entitlement to future benefits”) for all 

Plaintiffs.  Indeed, ERISA does not permit Plaintiffs’ demanded forms of equitable 

relief if he can be made whole by payment of benefits.  See Thomas v. SmithKline 

Beecham Corp., 297 F.Supp.2d 773, 795-96 (E. D. Pa. 2003) (granting summary 

judgment on claims for equitable relief where plaintiff could be made whole 

through award of benefits). See also Defendants’ Motion to Dismiss at pp. 10-12.  

Case 4:06-cv-01564-RDP     Document 21     Filed 10/30/2006     Page 26 of 29




2468964   
 

24

 Rule 23(b)(2) certification should be denied also because Defendants did not 

act on grounds generally applicable to the class.  “Rule 23(b)(2) operates under the 

presumption that the interests of the class members are cohesive and homogenous 

such that the case will not depend on adjudication of facts particular to any subset 

of the class nor require a remedy that differentiates materially among class 

members.”  Lemon v. Int’l Union of Operating Engineers, Local No. 139, 216 F.3d 

577, 580 (7th Cir. 2000).  The denial of Mr. Heptinstall’s pension claim was based 

on his service record and does not create a Rule 23(b)(2)-type claim.  

 Finally, because Plaintiffs seek payment of benefits, it may well be a denial 

of due process to certify the no-notice, no-opt-out class provided by Rule 23(b)(2).  

The Supreme Court has expressed concern over the constitutionality of certifying a 

mandatory class that includes claims for money damages.12/  Certification under 

Rule 23(b)(2) is improper where, as here, the claim for declaratory or equitable 

relief operates as a prelude to damage claims.  5 Moore’s Federal Practice 

§ 23.43[c] (citing Sarafin v. Sears, Roebuck and Co., 446 F. Supp. 611, 615 (N.D. 

Ill. 1978)). 

                                                 
12/ Ortiz v. Fibreboard Corp., 527 U.S. 815, 846 (1999) (certification of a mandatory class that 
includes money damages potentially compromises the due process rights of individual 
claimants); Ticor Title Ins. Co. v. Brown, 511 U.S. 117, 121 (1994) (there is “at least a 
substantial possibility” that class actions seeking money damages can only be certified under 
Rule 23(b)(3) in light of the constitutional considerations implicated).  
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IV. CONCLUSION 

 Plaintiffs seeks to certify a class based on a profoundly flawed class 

definition and to ignore the individual facts that give rise to Plaintiffs’ claims.  

Plaintiffs’ cases do not sanction the proposed certification, and controlling 

authority precludes it.  For the reasons set out above, this Court should deny 

Plaintiffs’ motion for class certification. 

      Respectfully submitted,  

BAXLEY, DILLARD, DAUPHIN & 
MCKNIGHT 
 
By:  /s/Darci F. Madden_______________ 

Jeffrey S. Russell 
Darci F. Madden 
BRYAN CAVE LLP 
One Metropolitan Square 
211 N. Broadway, Suite 3600 
St. Louis, Missouri   63102 
(314) 259-2000 
(314) 259-2020 (facsimile) 
 
JOEL DILLARD 
RANDY JAMES 
Baxley, Dillard, Dauphin &  McKnight 
2008 Third Avenue South 
Birmingham, Alabama  35233 
(205) 271-1100 (telephone) 
(205) 271-1108 (facsimile) 
 
Attorneys for Defendants 
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CERTIFICATE OF SERVICE 

 
I certify that a copy of the foregoing was filed electronically on the 30th day 

of October, 2006 with the Clerk of the Court to be served by operation of the 

Court’s electronic filing system upon Elisa Rives, 103 Ringold Plaza, 2208 

Ringold Street, Guntersville, Alabama 35976 

   
 

 
 /s/ Darci F. Madden    
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Ms. Elisa S. Rives 
103 Ringold Plaza 
2208 Ringold Street 
Guntersville, AL  35976 
 
    
    Re:  Robert Heptinstall Appeal to the Monsanto Company   
    Employee Benefits Plans Committee 
 
Dear Ms. Rives: 
 
 I am writing to convey the decision made by the Monsanto Company Employee Benefits 
Plans Committee (the “Plan Committee”) on April 25, 2006 concerning the appeal made on 
behalf of Mr. Robert Heptinstall, relating to his request for a pension benefit under the 1981 
Monsanto Company Salaried Employees’ Pension Plan (the “1981 Plan”).  For the reasons 
described below, the Committee has denied your appeal. 
 
 Mr. Heptinstall was credited by the administrator with 9.685 years of Vesting Service.  
The administrator credited Mr. Heptinstall with 95 hours for August of 1972 and 190 hours each 
for September, October, November and December 1972 (total credit of .411 years in 1972);  he 
was credited with 9 years of vesting service for the period 1973-81; he was credited with 570 
hours (or six 95-hour periods) for 1982 (total credit of .274 years of Vesting Service in 1982).  
The Committee has reviewed Mr. Heptinstall’s personnel records and determined that Mr. 
Heptinstall should have been credited with 380 hours in 1982, instead of 570 hours.1  The 
Committee has concluded, however, that the administrator’s conclusion that Mr. Heptinstall 
lacks the required ten years of Vesting Service remains accurate. 
 
 Mr. Heptinstall challenges the Company’s determination that he is not entitled to a 
pension benefit under the 1981 Plan on a number of grounds.  First, Mr. Heptinstall claims that 
the Company has used the wrong dates of service to calculate his Vesting Service.  The 
Committee has examined personnel records for Mr. Heptinstall and determined that he was hired 
on August 30, 1972, that he was laid off on February 27, 1981, and that he appears to have 
elected termination from layoff on November 1, 1982.  The Plan provides that Company records 
are dispositive on dates of employment (Plan at §12.4).  In addition, Mr. Heptinstall has provided 
no reason to question those records. 
 
 Mr. Heptinstall next claims that he should be credited with three years of Vesting Service 
for the period during which he was on layoff.  The Plan provides, however, that an employee is 

                                                 
1  In its letter to you of March 10, 2006, the Committee indicated that Fidelity had used incorrect dates for the 
calculation of Mr. Heptinstall’s Vesting Service, and that Mr. Heptinstall should only have been credited with .046 
years of Vesting Service, because he was terminated on January 1, 1982.  Upon further review of the records, the 
correct termination date appears to be November 1, 1982 (11/1/1982), which was misread as January 1, 1982 
(1/1/1982).  This discrepancy does not impact the ultimate conclusion that Mr. Heptinstall failed to attain ten years 
of Vesting Service. 
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entitled to no more than twelve months of Vesting Service credit while on layoff (Plan at 
§17.5(v)). As a result, Mr. Heptinstall continued to receive Vesting Service credit only through 
February 27, 1982, which is one year following the date of his lay off.  We also note in this 
regard, as explained above, Mr. Heptinstall was only on layoff status until his termination on 
November 1, 1982.  The Plan does not authorize the accumulation of Vesting Service credit after 
termination.  You also provided no support for the claim that Mr. Heptinstall was on layoff for 
three years or that employees are entitled to Vesting Service during the purported three-year call-
back period. 
 
 Mr. Heptinstall also asserts that he is entitled to more than 1000 hours of Vesting Service 
credit (and therefore, a full year) in 1972 due to overtime worked by him that year.   With respect 
to the issue of overtime, the 1981 Plan sets forth the methods, in accordance with regulations 
under the Employee Retirement Income Security Act of 1974 (ERISA), by which the Plan’s 
Administrative Committee may credit a participant with Hours of Service in order to determine 
Vesting Service.  The method of crediting Hours of Service to determine Vesting Service 
described in the 1981 Plan for individuals not compensated on the basis of hours worked is to 
determine hours of service based on an equivalency of semi-monthly periods of employment 
(Section 17.5(f) of the 1981 Plan).  This equivalency is properly applied to Mr. Heptinstall and 
results in his receiving 855 hours of Vesting Service (or .411 years) for his partial year of work 
in 1972.  
 
 Mr. Heptinstall argues that methods employed under the 1976 version of the Plan would 
have been more generous to him and that, therefore, his Vesting Service should be calculated 
under the 1976 Plan.  This is also inaccurate.  The 95-hour equivalency is more generous than 
prior methods.   
 
 Mr. Heptinstall maintains that he must be credited with Vesting Service for each hour 
that he actually worked in 1972.  This assertion, however, is not supported by the Plan terms or 
federal regulations.  In fact, there are no existing company records that reflect how many hours 
Mr. Heptinstall actually worked in 1972 (or how much he earned).  The 1981 Plan and 
regulations issued by the Department of Labor allow the use of equivalencies rather than 
requiring employers to maintain detailed pay and hour records for pension calculations.  The 
relevant regulations do not require that a plan credit a participant with more than the 95-hour 
semi-monthly equivalency.  The regulations also permit the use of this equivalency for pre-
ERISA service when records are unavailable.  In Mr. Heptinstall’s case, we have been unable to 
locate payroll records reflecting actual hours worked in 1972.  While the Committee has 
reviewed the records you provided from the Social Security Administration, it has determined 
that they do not support Mr. Heptinstall’s contention that he should be credited with more than 
1,000 Hours of Vesting Service in 1972.   Those records do not reflect sufficient earnings to 
support his claim that he worked more than 1,000 hours that year. 
 
 Finally, the Committee notes that Mr. Heptinstall’s appeal is untimely.  The Plan requires 
request for review to be made to the Committee within 60 days of notification of the 
administrator’s decision to deny the claim.  Mr. Heptinstall’s request was made more than two 
years after notification of the decision. 
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 Based upon the above analysis, the Committee determined that Mr. Heptinstall did not 
have the requisite service to have been entitled to a vested benefit under the 1981 Plan and thus 
is not a participant in the Plan. 
 
 In accordance with the claims appeal procedures of the Plan, the decision of the 
Committee is final.  However, you have the right to bring a civil action under Section 502(a) of 
ERISA.  Please note that upon your request, you will be provided access to and copies of all 
documents and information relevant to your claim. 
 
       Sincerely, 
 
        
       Joseph G. Devine – Secretary 
       Employee Benefits Plans Committee 
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