
 

THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ALABAMA 

MIDDLE DIVISION 
 
ROBERT H. HEPTINSTALL, et al. ) 
      ) 
 Plaintiff,    ) 
      ) 
v.      ) Case No.  CV-06-1564-RDP 
      ) 
MONSANTO COMPANY, INC.   ) 
et al.      ) 
      ) 
 Defendants.    ) 
 

REPLY IN SUPPORT OF DEFENDANTS’ MOTION TO DISMISS 
(MOVANT’S REPLY SUBMISSION IN RESPONSE TO EXHIBIT B OF 

THE COURT’S ORDER) 
 

 Plaintiff’s opposition brief extends numerous invitations to this Court to 

make new law, but repeatedly fails to recognize controlling Eleventh Circuit and 

Supreme Court precedent that bars these claims.  No matter how Plaintiffs try to 

dress up their claims, they are claims for benefits, which are barred by the terms of 

the Plan and Eleventh Circuit law. 

I. ERISA §502(a)(3) Does Not Authorize Plaintiffs’ Claim 

 Claimants seek to be paid benefits (Compl. ¶102 (“Plaintiffs are entitled to 

‘all appropriate equitable relief’ including but not limited to a declaration that they 

are entitled to future benefits and/or benefits under the Plan.”).  Claims for benefits 

are governed by §502(a)(1), not §502(a)(3).  Great-West Life & Annuity Ins. Co. 

v. Knudson, 534 U.S. 204, 209-220, 122 S.Ct. 708 (2001) (holding that claim for 
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recovery of money is not equitable relief authorized by ERISA §502(a)(3), despite 

the plaintiffs’ characterization of the claim as “restitution.”).  Plaintiffs do not cite 

a single case that allows a claim for benefits -- even one dressed up as seeking a 

declaration of rights to be paid benefits or an injunction ordering benefits to be 

paid -- to be brought under §502(a)(3).    

 As Defendants stated in their opening brief, the Supreme Court recently 

reaffirmed the principal that monetary relief can only constitute equitable relief in 

narrow circumstances (which are not present here). See Sereboff v. Mid Atlantic 

Medical Services, Inc., 126 S. Ct. 1869 (2006) (action for recovery of money only 

equitable in nature if it seeks restitution of specifically identifiable funds).  

Plaintiffs do not seek restitution of funds that were formerly theirs, and they do not 

seek to recover specifically identifiable funds.  Rather, they simply seek to paid out 

of the assets of the Plan.  This is, by definition, a plea for monetary relief. 

II. Plaintiffs Have No Claim Under ERISA § 502(a)(1)(B) 

 Plaintiffs offer no principled defense of their § 502(a)(1) claim.  Plaintiffs’ 

repeated, unsubstantiated assertion that Defendants are “unscrupulous” provides no 

grounds for bending ERISA’s rules requiring plan administrators (and courts 

reviewing their decisions) to follow the terms of the governing plan.  In fact, the 

only authority cited by Plaintiffs in defense of Count One shows why Plaintiffs’ 

claims should be dismissed. As the Supreme Court has repeatedly stated, ERISA’s 
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“comprehensive” nature (as noted in string cites on pages 16 and 17 of Plaintiffs’ 

brief) “provides ‘strong evidence that Congress did not intend to authorize other 

remedies that it simply forgot to incorporate expressly.” Mertens v. Hewitt 

Associates, 508 U.S. 248, 251-52 (1993) (internal citations omitted).  Section 

502(a)(1) allows a participant to sue “to recover benefits due under the terms of his 

plan, to enforce rights under the terms of the plan, or to clarify his rights to future 

benefits under the terms of the plan.”  29 U.S.C. § 1132(a)(1)(B).  As explained in 

further detail in Defendants’ opening brief, the Committee applied the terms of the 

governing 1981 Plan when reviewing Mr. Heptinstall’s claim for benefits and 

determined that he earned less than ten years of Vesting Service during his 

employment at Sand Mountain.  Because the Plan requires ten years of Vesting 

Service to obtain a pension, the Committee was bound by its fiduciary obligations 

to all Plan participants to deny Mr. Heptinstall’s claim.   

III. Plaintiffs’  §510 Claim Is Barred By The Statute Of Limitations 

 Section 510 prohibits adverse employment decisions made in order to 

discipline or discriminate against a participant for exercising his ERISA rights.  29 

U.S.C. §1140; Deeming v. American Standard, Inc., 905 F.2d 1124, 1127 (11th 

Cir. 1990 (“…[A] fundamental prerequisite to a § 510 action is an allegation that 

the employer-employee relationship, and not merely the pension plan, was changed 

in some discriminatory or wrongful way.”). Since Plaintiffs’ employment 
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relationship with Defendants admittedly ended more than twenty years ago, any 

claim of an adverse employment decision against them must be more than twenty 

years old – far too stale to survive Alabama’s two-year statute of limitations.   

 Once again, Plaintiffs cite no case law that supports deviation from this rule.  

They seem to argue, alternatively, that there is no statute of limitations on claims 

for benefits, or that the statute of limitations did not begin or was tolled until some 

unidentified recent date.  Neither assertion has merit.  Musick v. Goodyear Tire & 

Rubber Co., 81 F.3d 136 (11th Cir. 1996) is controlling, and conclusively held that 

§ 510 claims in Alabama are governed by a two-year limitations period.  Plaintiffs 

identify no contrary authority. Plaintiffs’ reliance on  Hogan v. Kraft Foods, 969 

F.2d 142 (5th Cir. 1992), is misplaced because the plaintiff in Hogan alleged that 

he was improperly denied benefits under §502(a)(1).  The statute of limitations 

was, unsurprisingly, found to have begun to run at the time of the denial that he 

was asking the court to review.   Musick, and not Hogan, governs here. 

 Plaintiffs conclude their arguments on the §510 claim by asserting that the 

statute of limitations, if it existed, was equitably tolled by unspecified fraud 

(Plaintiff’s brief at 20). But Plaintiffs never pleaded equitable tolling, in 

contravention of Rule 9(b), Fed. R. Civ. P., which require such claims to be 

pleaded with particularity.  “A complainant (to avoid the statute of limitations) 

must state in his bill distinctly the particular act of fraud, misrepresentation, or 
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concealment, must specify how, when, and in what manner, it was perpetrated. . . 

And especially must there be distinct averments as to the time when the fraud, 

mistake, concealment, or misrepresentation, was discovered, and what the 

discovery is, so that the court may clearly seek, whether, by the exercise of 

ordinary diligence, the discovery might not have been before made.”  Pedraza v. 

United Guaranty Corp., 114 F.Supp.2d 1347, 1356, n. 16 (S. D. Ga. 2000).  Having 

pleaded none of these things, Plaintiffs’ § 510 should be dismissed as time-barred. 

IV. Section 404 Does Not Provide A Private Cause Of Action    

 Plaintiffs attempt to re-cast their ERISA § 404 claim as one under 

§502(a)(2).   Plaintiffs expressly rejected the opportunity afforded by the Court to 

re-plead this cause of action (Order dated 10/6/06), and they cannot now do so by 

argument in their brief.  Section 404 does not afford a private right of action and, 

thus, Count Three must be dismissed. 

V. There Is No Authority For Application of § 204(g) to Vesting 
Requirements 

 All of the cases cited by Plaintiffs interpreting ERISA § 204(g) address the 

amount of accrued benefits to which an already-vested participant is entitled.  In 

Rybarczyk v. TRW, 235 F.3d 975 (6th Cir. 2001), Kay v. Boyertown Casket Co. 

Thrift & Profit Sharing Plan, 780 F.Supp. 1447 (E. D. Pa. 1991), and Central 

Laborers’ Pension Fund v. Heinz, 124 S. Ct. 2230 (2004), there was no question 

that each of the plaintiffs were vested participants in their plans.  They challenged 
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the amount of their benefits and the conditions under which those vested benefits 

would be paid.  This case, by contrast, is about vesting requirements, not the 

amount of benefits to which Plaintiffs are entitled.  Plaintiffs have identified no 

authority that applies ERISA § 204(g) to vesting rules.  The Court should decline 

Plaintiffs’ invitation to create a new cause of action.  

VI. Plaintiffs Ignore Eleventh Circuit Authority on Equitable Estoppel 
 
 In order to state a claim for equitable estoppel, a plaintiff must allege (1) an 

ambiguity in the terms of the governing plan, (2) a representation that purports to 

resolve that ambiguity, and (3) reliance on that representation. Katz v. 

Comprehensive Plan of Group Ins., 197 F.3d 1084, 1090 (11th Cir. 1999) 

(necessary to allege ambiguity and representation resolving ambiguity); Heffner v. 

Blue Cross and Blue Shield of Ala., 443 F.3d 1330, 1341 (11th Cir. 2006) (reliance 

is an element).  Plaintiffs have not pleaded any of these elements. 

 The Plan terms specify that the governing Plan is the one that is in place at 

the time that a participant separates from the employer – in this case, the 1981 Plan 

(Ex. A, § 1.1).  Plaintiffs’ Complaint asserts that the 1981 Plan is ambiguous 

because it gives the Committee an election as to how to calculate Hours of Service 

(that is, to use either the 95-Hour Rule or the elapsed time method) (Compl. ¶113).  

The fact that the Plan affords the Committee the discretion to choose between these 

two methods is not an ambiguity.  
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 For the first time, in their opposition brief Plaintiffs claim that the ambiguity 

on which they base their estoppel claim is a supposed discrepancy between the 

1976 version of the Plan and the 1976 Summary Plan Description (“SPD”).  

Specifically, Plaintiffs complain that the 1976 SPD did not explain that the 

Committee had the discretion to elect to calculate Hours of Service pursuant to the 

elapsed time rules (Plaintiffs’ Brief at 23-24).  As stated above, the 1981 Plan, and 

not the 1976 Plan, governs.   But even if the 1976 Plan were relevant, the fact that 

the SPD did not contain each any every term of the Plan does not make the Plan 

ambiguous.  After all, by definition, the SPD is a summary document.   Heffner, 

443 F.3d at 1341 (SPD is “a document that describes, in summary fashion, the 

relevant features” of the plan, which “does not necessarily contain all of the 

information about a plan).  The SPD states that a full year of Vesting Service will 

be credited upon attaining 1,000 hours, but does not say how those hours are to be 

calculated, and silence on an issue in the SPD does not amount to a conflict 

between the SPD and the Plan.  See Curran v. Kemper National Services, Inc., 

2005 WL 89840, *4 (11th Cir. March 16, 2005) (“If the EDP [Extended Disability 

Plan] were silent on the issues of claims administration and discretion, such silence 

would not create a conflict with the SPD.”).  Moreover, Plaintiffs also fail to plead 

that they relied upon (or even read) the 1976 SPD, which would be an essential 

element of a claim for estoppel based upon the SPD, even if there was a conflict. 
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VII. There Is No Excuse For Plaintiffs’ Failure to Exhaust Their 
Administrative Remedies 

 
 In Plaintiffs’ view, the fact that an appeal of a benefits decision was denied 

shows that the appeal was futile (Plaintiffs’ Brief at 25).  The courts of this circuit 

disagree. As the court stated in Spivey v. Southern Co., “Futility does not arise in 

any instance where an ERISA fiduciary has indicated that it perceives little merit in 

the participant's underlying claim. . . . Rather, in this Circuit, courts have 

consistently equated the concept of futility with the inability of a litigant to present 

his or her claim for administrative review and to have that claim considered, 

without reference to the probable outcome of the administrator's review.” 427 F. 

Supp. 2d 1144, 1154-55 (N.D. Ga. 2006) (internal citations omitted).   

 Plaintiffs have provided no reason why they could not have exhausted their 

remedies.  Accordingly, the exhaustion requirement should be “strictly enforced” 

under Eleventh Circuit authority. See Perrino v. Southern Bell Tel. & Tel. Co., 209 

F.3d 1309, 1315-16 (11th Cir. 2000). 
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VII. All Parties Other Than The Committee Are Improper Parties And 
Should Be Dismissed  

 Binding Eleventh Circuit law holds that the administrator of the Plan – in 

this case the Committee – is the only proper defendant in this action.  Garren v. 

John Hancock Mut. Life Ins. Co., 114 F.3d 186, 187 (11th Cir. 1997).  Plaintiffs 

cite no case law that allows a plaintiff to get around this rule by baldly asserting 

that all defendants “are acting in concert.”  Plaintiffs allege no facts in support of 

this conclusory assertion and, in fact, the Plan explicitly contradicts it, naming the 

Committee and only the Committee as the Administrator.  (Apdx A § 12). 

Therefore, the Committee is the only proper defendant.   

 VIII. Judge Propst’s Partial Judgment on How Many Hours to Credit 
Wendell Gilley in 1972 Does Not Dictate the Outcome of this Motion 

 
 Plaintiffs assert that Defendants are foreclosed from making the arguments 

raised in this Motion as a result of Judge Propst’s partial judgment in Gilley.  This 

argument mischaracterizes the posture of the Gilley case, as well as the law of 

collateral estoppel. 

 Judge Propst’s opinion in Gilley was a limited one, which is now on appeal.  

The order was based on a two-day hearing that was restricted to determining how 

many hours Wendell Gilley worked in 1972 – nothing more (Gilley, Doc. Nos. 79; 

117).   It did not purport to resolve any other issues (including how the Committee 

should calculate service for any other participant, whether the plant was closed 
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illegally, whether the amendment of the Plan violated ERISA, whether the 

Defendants engaged in any sort of improper discrimination, or even which 

defendants were properly before the Court).  Although the decision did not resolve 

all claims, Judge Propst certified it to the Eleventh Circuit Court of Appeals, where 

it awaits oral argument in January.     

 A court is afforded discretion as to when it is appropriate to apply collateral 

estoppel, but as the Eleventh Circuit has stated, “[i]n an offensive collateral 

estoppel case a court must take special care to ensure that the defendant had a full 

and fair opportunity to litigate the issue in the other proceeding.”  McWhorter v. 

Dixie Nat’l Life Ins. Co., 887 F.2d 1564, 1567 (11th Cir. 1989).  It can hardly be 

said that Defendants had a “full and fair opportunity” to litigate in Gilley the issues 

raised by these Plaintiffs.  Accordingly, Defendants are entitled to have this Court 

review their arguments, and to make a decision without regard to Judge Propst’s 

award of benefits to Mr. Gilley based on how many hours he should be credited in 

1972. 

CONCLUSION 

 Under the terms of the Plan, Plaintiffs do not have sufficient service to be 

vested.  Their attempts to create new claims never before recognized in this Circuit 

do not change this unavoidable fact.  As a result, their Complaint should be 

dismissed. 
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      Respectfully submitted,  

BRYAN CAVE LLP 
 
By:  /s/Darci F. Madden_______________ 

Jeffrey S. Russell 
Darci F. Madden 
One Metropolitan Square 
211 N. Broadway, Suite 3600 
St. Louis, Missouri   63102 
(314) 259-2000 
(314) 259-2020 (facsimile) 
 
JOEL DILLARD 
RANDY JAMES 
Baxley, Dillard, Dauphin &  McKnight 
2008 Third Avenue South 
Birmingham, Alabama  35233 
(205) 271-1100 (telephone) 
(205) 271-1108 (facsimile) 
 
Attorneys for Defendants 
 

CERTIFICATE OF SERVICE 
 

I certify that a copy of the foregoing was filed electronically on the 2nd day 

of November, 2006 with the Clerk of the Court to be served by operation of the 

Court’s electronic filing system upon Elisa Rives, 103 Ringold Plaza, 2208 

Ringold Street, Guntersville, Alabama 35976.  

 
 
 /s/ Darci F. Madden    
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