
 Defendants answer was first due September 5, 2006.  1

 The Gilley court denied Defendants’ Motion to Dismiss.2

 The only discussion that took place between the parties was a telephone conference wherein Defendants 3

declared up front their intent to renew their motion if Plaintiffs’ counsel did not amend the complaint. 

Nearly two months after Defendants were required to answer pursuant to the Federal Rules of Civil

Procedure Defendants still have not answered.

1

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA

MIDDLE DIVISION

ROBERT H. HEPTINSTALL, et al. )
)

Plaintiffs, )
) CIVIL ACTION NO.

v. )
) CV-06- P-1564-M

MONSANTO COMPANY, )
INC., et. al. )

Defendants. )

 PLAINTIFFS’ REPLY TO DEFENDANTS’ OPPOSITION TO CLASS
CERTIFICATION (MOVANTS’ REPLY SUBMISSION IN RESPONSE TO

EXHIBIT B OF THE COURT’S ORDER) 
________________________________________________________________________

Defendants here and their counsel, the same Defendants and counsel appearing in

Gilley et. al. v. Monsanto Company, Inc. et. al., requested that the Court extend their time

to answer so that representation issues could be resolved.   After the Court granted the1

motion extending the time to answer by 30 days, Defendants, instead of answering, filed

a motion to dismiss raising essentially the same issues and defenses raised in their motion

to dismiss in Gilley.   This Court dismissed Defendants’ Motion to Dismiss, without2

prejudice to refiling, ordering the parties to engage in “good faith” discussions regarding

certain issues raised by the Court.  Without engaging in “good faith” discussions and

after another two week delay Defendants renewed their motion.   Defendants now3

complain that Plaintiffs have failed to make a serious attempt to meet their burden on the

class certification issue because Plaintiffs filed their motion in haste without the parties
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 Gilley v. Monsanto Co., Inc. et. al. has been reassigned to the Honorable Lynwood Smith. 4

2

engaging in discovery.  Defendants, in a singularly misleading statement then aver:

“[a]fter extensive class certification discovery (with Defendants conducting dozens of

depositions, and thousands of pages of documents having been produced), the court

denied Plaintiff’s motion for class certification,” in Gilley.  (Defs’ Opp. at 9 & 10).  The

facts in Gilley relevant to the class issue are as follows: Plaintiffs’ counsel filed Gilley as

a class action; Defendants refused to comply with any discovery request on the class

issue in Gilley; Plaintiff filed a motion to compel discovery on the class issue; Judge

Propst referred that motion to a magistrate and ultimately denied class certification prior

to the motion being heard; the magistrate found that Judge Propst’s denial of class

certification rendered Plaintiff’s request for discovery on the class issue moot;

Defendants, not the court or Plaintiff in Gilley, repeatedly represented that Gilley was the

only individual that had been denied a pension based on the so called 95 Hour Rule, and; 

Judge Propst denied all Plaintiff’s attempts in Gilley to certify the putative class

including amending the complaint to narrow the class definition or to redefine the class. 

Class certification is still a viable issue in Gilley, which Plaintiff intends to pursue upon

remand from the Eleventh Circuit.   Based on Plaintiffs’ counsel’s experience in Gilley4

and here there is nothing that suggests Defendants will comply with discovery requests

on the class issue.  

CLASS CERTIFICATION

I. Numerosity

While Plaintiffs have not had the benefit of discovery on the class issue, Plaintiffs

have shown that the putative class meets the requirement of numerosity under Rule 23(a),

and Defendants obviously agree because they recognize that the putative class is not just
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See Gilley - Pltff’s Trial Exh. 9 at MON-01-003130 (34,476 Hourly-paid non-exempt5

employees were participants in the Monsanto Salaried Employee Pension Plan in 1976).

3

“limited to the Sand Mountain plant but would include Plan participants worldwide.” 

Defendants’ Memorandum in Opposition to Plaintiffs’ Motion for Class Certification

(“Defs Opp”) at p. 9.  See General Tel. Co. of the Northwest, Inc. v. E.E.O.C., 446 U.S.

318, 330, 100 S.Ct. 1698, 1706, 64 L.Ed.2d 319 (1980); Korn v. Franchard Corp., 456

F.2d 1206, 1209 (2d Cir.1972); Stewart v. Abraham, 275 F.3d 220, 226-227 (3d

Cir.2001) (explaining "generally if the named Plaintiff demonstrates that the potential

number of Plaintiffs exceed 40, the first prong of Rule 23(a) has been met."); Groover v.

Michelin North America, Inc. 187 F.R.D. 662 (M. D. Ala. 1999) citing Evans v. U.S. Pipe

& Foundry Co., 696 F.2d 925, 930 (11th Cir.1983); Kornberg v. Carnival Cruise Lines,

Inc., 741 F.2d 1332 (11th Cir.1984) (vacating district court’s denial of class certification

based on lack of typicality and numerosity); Cliff v. Paycom Gen. Am. Credits, Inc., 363

F.3d 1113 (11th Cir. 2004) (vacating denial of certification based on the size of the

putative class); Robidoux v. Celani, 987 F.2d 931 (2nd Cir. 1993) (reversing failure to

certify class of individuals whose applications for public assistance had been delayed

when Plaintiff named only three currently affected members of the class but speculated

that a potentially large number of individuals had been affected).5

II. Commonality and Typicality

Defendants insist that the putative class must fail because individualized factual

analysis defeats commonality and typicality under Rule 23(a)(2).  The common

“questions of law or fact common to the class” are self evident and have been proven. 

Plaintiffs here as did Gilley raise the same legal issues regarding the Defendants’

violation of ERISA’s mandates.  The questions of law common to the instant case and
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4

Gilley provide the necessary link between Plaintiffs’ claims and claims of the class as a

whole.  Washington v. Brown & Williamson Tobacco Corp., 959 F.2d 1566, 1569 (11th

Cir.1992). Plaintiffs’ claims and all defenses to those claims are typical of the claims and

defenses of all non-exempt participants of the 1976 Plan who were or will be affected by

the Defendants’ amendment of the Plan and the use of the 95 Hour Rule to retroactively

reduce accrued credited service.  Thus, Plaintiff has shown that there are common issues

of law regarding Defendants’ violation of ERISA’s mandates.  Rule 23(a)(1) does not

demand that there be common issues of law and fact, but rather law or fact.  Fed. R. Civ.

P. Rule 23(a)(1).  The only factual issue that would require scrutiny is the determination

of accrued credited service under the 1976 Plan’s 1000 Hour Rule, which necessitates

merely a calculation for each class member based on a standard formula.  See Gilley

Docket 117; Pickett v. IBP, Inc., No. 96-A-1103-N, 2001 U.S. Dist. LEXIS 22453, at *35

(M.D. Ala. Dec. 26, 2001) ("[I]f [pensions] can be computed using 'statistical techniques,

the existence of individualized [pension] claims does not pose a barrier to certification.'"

(quoting Moore's Federal Practice § 23.49[5][b])).   Defendants’ reliance on Gilley is

telling.  In Gilley the court adopted a standard formula that could be utilized to calculate

hours of service for all class members accrued under the 1976 Plan’s 1000 Hour Rule,

and though individualized calculations may be necessary commonality and typicality

remain because there is a sufficient nexus between Plaintiffs’ claims and the class as a

whole. 

The Eleventh Circuit is clear that when liability can be determined on a class-

wide basis individualized issues should not preclude class determination.   Kirkpatrick v.

J.C. Bradford & Co., 827 F.2d 718, 725 (11th Cir. 1987); Klay  v. Humana Inc., 382 F.3d
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 Where damages are mentioned Plaintiffs’ assert that substituting restitution of pension benefits is6

appropriate because there is no difference between calculating damages and “accrued benefits.”

5

1241 (11th Cir. 2004) (certifying a class action over concerns of individualized issues

such as damages (restitution of pensions here)  calculations holding that rarely, if ever,6

do cases come along that strain judicial resources to the point that individualized

calculations of damages (pensions here) would form a ground for denying a class citing

Allapattah Servs. v. Exxon Corp., 333 F.3d 1248, 1261 (11th Cir. 2003) ), reh'g en banc

denied, 362 F.3d 739 (11th Cir. 2004); see, e.g., In re Tri-State Crematory Litig., 215

F.R.D. 660, 692 n.20 (N.D. Ga. 2003); In re Terazosin Hydrochloride Antitrust Litig.,

203 F.R.D. 551, 559 (S.D. Fla. 2001) (upholding class where an "algebraic formula for

the computation of class members' overcharge damages" could be utilized); see also Int’l

Mass Retail v. Visa, No. 00-7699 (2nd Cir. 10/17/2002); Bertulli v. Indep. Ass'n of Cont'l

Pilots, 242 F.3d 290, 298 (5th Cir. 2001) ("[a]lthough calculating damages will require

some individualized determinations, it appears that virtually every issue prior to damages

is a common issue"); Gunnells v. Healthplan Services, Inc., No. 01-2419

(4thCir.10/30/2003) (holding that individualized inquiry into damages claims does not

defeat the class action because common issues of liability predominate); Gold Strike

Stamp Co. v. Christensen, 436 F.2d 791, 796, 798 (10th Cir. 1970) (common issues

predominated in an antitrust suit "where the question of basic liability can be established

readily by common issues" and stating that "[t]he fact that there may have to be

individual examinations on the issue of damages has never been held, however, a bar to

class actions"); Blackie v. Barrack, 524 F.2d 891, 905 (9th Cir. 1975) ("The amount of

damages is invariably an individual question and does not defeat class action

treatment."); Parker v. Time Warner Entm’t, No. 01-9069 (2nd Cir. 6/02/2003) (reversing
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6

denial of class certification as a matter of law on the basis of commonality in a national

class action seeking injunctive relief and statutory damages under the Cable

Communications Policy Act of 1984, 47 U.S.C. § 551); Wagner v. The Nutrasweet Co.,

No. 95-3315 (7th Cir. 9/05/1996); Robinson v. Metro-North Commuter, No. 00-9417

(2nd Cir. 10/09/2001) (reversing denial of class certification on disparate impact claim

under Rule 23(b)(2)) and directing district court to revisit class certification on pattern-

and-practice claim); Roper v. Consurve, Inc., 578 F.2d 1106, 1112 (5th Cir. 1978)

("While it may be necessary to make individual fact determinations with respect to

charges, if that question is reached, these will depend on objective criteria that can be

organized by a computer, perhaps with some clerical assistance. It will not be necessary

to hear evidence on each claim."); but see Windham v. Am. Brands, Inc., 565 F.2d 59, 70

(4th Cir. 1977) (upholding denial of class where as a practical matter the court could not

come up with a damage formula for determining individual damages finding that it would

be judicially taxing).

III. Adequacy of Representation

Defendants contend that Plaintiffs’ class definition is improper because it is

“defined in terms of persons whose “accrued” benefits (that is, the amount of benefits to

which they were irrevocably entitled) were reduced, but Plaintiffs were never vested and,

therefore, had no accrued benefits that could have been reduced.”  (Defs’ Opposition at p.

12 & 17).   Plaintiffs aver that the class definition is proper because it is defined in terms

of persons whose “accrued benefits” were reduced by a later amendment and “but for”

Defendants application of the later amendment Plaintiffs would have been vested.  In

other words, Plaintiffs had nonforfeitable “accrued benefits” and were vested under

Case 4:06-cv-01564-RDP     Document 24     Filed 11/02/2006     Page 6 of 12


http://_parent
http://_parent


This would provide an avenue to turn qualified plans into top hat plans for upper level employees after7

unscrupulous sponsors reaped the tax benefit up front for maintaining a plan for a wide range of employees

circumventing ERISA’s mandates. 

7

ERISA’s minimum vesting standards (ten year vesting at the time) and “but for”

Defendants’ retroactive application of the 95 Hour Rule after the fact they still would be

vested and entitled to their rightful pension benefits.  Whether or not a person is vested

and entitled to a nonforfeitable percentage of their “accrued benefit” derived from

employer contributions is defined under ERISA’s minimum vesting standards for

qualified plans.  Thus, benefit accrual and vesting are intertwined.  A plan satisfies the

minimum vesting standards when 100 percent of participants’ “accrued benefit” is

nonforfeitable in 5 years (10 years prior to 1984) or 20 percent in 3 years, 40 percent in 4

years, 60 percent in 5 years, 80 percent in 6 years, and 100 in seven years.  See ERISA §

203.  If Defendants’ position is accepted, ERISA’s supposed protection of participant’s

rights and protection against forfeiture would be illusory and a nullity giving

unscrupulous sponsors of qualified plans unfettered ability to reallocate funds held in

trust to top hats through later amendments to the Plan that reduce “accrued benefits” of

lower level employees, thus causing forfeiture.   Furthermore, exhaustion of informal7

remedial plan procedures is no bar to a class action.  See In re Household International

Tax Reduction Plan, No. 06-8001 (7th Cir. March 20, 2006)(exhaustion is not a barrier to

class certification when “defendant(s) know what [they] are facing and can make efforts

to settle the full array of claims”). 

Defendants then insist that Plaintiffs are not adequate representatives because

Plaintiffs’ allege that Defendants discriminated against non-exempts in favor of exempts

and the class is not defined in terms of non-exempt and exempt participants.  The

putative class need not be defined in terms of exempt and non-exempts participants
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8

because the class definition by its terms excludes exempt participants.  The “95 Hour

Rule” is specifically directed at non-exempt technical and clerical employees and by

definition excludes exempt participants who are not subject to FLSA’s overtime

provision.  Furthermore, the 95 Hour Rule could never reduce exempt participants’

accrued benefits because these employees work a standard schedule and this equivalency

is more generous than the hours of service exempt participants were credited with per pay

period under the 1000 Hour Rule.  

Defendants also insist that Plaintiffs are not adequate representatives because

their counsel is inadequate.  Plaintiff and Plaintiff’s counsel prevailed in Gilley,

rendering this argument specious.  

IV. Certification Under Rule 23(b)(1), Rule 23(b)(2), and Rule 23(b)(3)

A. The Rule 23(b)(1) standard

Defendants seeming to argue against class certification state that Rule 23(b)(1) “is

generally satisfied only in the event that inconsistent judgments in separate suits would

trap the party opposing the class 'in the inescapable legal quagmire of not being able to

comply with one such judgment without violating the terms of another.' " Jones v.

American General Life & Acc. Ins. Co., 213 F.R.D. 689, 697 (S. D. Ga 2002).  Assuming

arguendo that Defendants here would prefer that this Court rule in their favor, maybe

even granting their motion to dismiss, then Rule 23(b)(1) would be satisfied because

Defendants would be trapped between honoring this Court’s holding that non-exempt

participants can be denied a pension benefit using the 95 Hour Rule and the Gilley

decision holding to the contrary.  Defendants’ contention that each eligibility decision is

independent is simply misplaced.  Eligibility determination once the legal issues are
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9

resolved will depend on whether, based on the standard formula, individual class

members suffered a reduction in their “accrued benefit,” but that does not mean that each

decision is independent for purposes of class certification.  See discussion supra and

Plaintiffs’ Opposition to Motion to Dismiss discussing Parklane Hosiery Co., Inc. v.

Shore, 439 U.S. 322 (1979).

B. Certification Under Rule 23(b)(2)

Defendants’ contention that certification under Rule 23(b)(2) is improper is

baseless as well.  Defendants insist that Plaintiffs’ injuries cannot be redressed by

declaratory or final injunctive relief, that the relief sought is not “equitable” but rather in

the truest sense, claims for benefits, and that it would be a violation of due process to

certify a no-notice, no-opt-out class because any claims for pensions are simply claims

for money damages.  These arguments are nothing more than unimaginative twists on

Defendants’ argument that a claim for restitution of Plaintiffs’ deferred compensation

held in trust is a claim for money and therefore legal damages.  Plaintiffs fully addressed

these issues in their memorandum in support of class certification and in response to

Defendants’ motion to dismiss.  

C. Certification Under Rule 23(b)(3)

Defendants argue that a class such as the one here can only be certified under

Rule 23(b)(3) where notice is provided because to do otherwise would be a violation of

due process as Plaintiffs are seeking money damages, but then Defendants contend that

certification is not proper under Rule 23(b)(3) because questions of law and fact do not

predominate, a class action would not be superior to individual actions, and a class action

is technically not feasible.  While Plaintiffs agree that notice in the instant case would be
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particularly appropriate because Defendants failed to report on SSA Form 5500 even

those individuals that they now admit are vested, Plaintiffs did not argue that certification

under Rule 23(b)(3) is appropriate because Plaintiffs bring claims on behalf of the Plan in

addition to claims on behalf of all similarly situated participants.  Piazza v. Ebsco Indus.

Inc., 273 F.3d 1341 (11th Cir. 2001)(“No other court has certified a Rule 23(b)(3) class

for a § 502(a)(2) claim, although such claims have been allowed to proceed as class

actions under subsections (b)(1) and (b)(2)).

As a final matter Defendants argue that individual actions are superior because

ERISA provides for attorney fees that protect individual meritorious claims.  Defendants

state “ERISA’s attorney’s fee provision, 29 U.S.C. § 1132(g)(1), provides added

economic means to pursue meritorious pension claims.  See Partain v. First Nat’l Bank

of Montgomery, 59 F.R.D. 56, 60-61 (M. D. Ala. 1973) (noting the reduced need for class

actions where statute provides for attorney’s fees).”  While ERISA actions provide for

attorney’s fees they are not guaranteed.  Carolina Care Plan Inc. v. McKenzie, No. 05-

2060 (4th Cir. Oct. 23, 2006) (reversing lower court’s award of attorney’s fee where

plaintiff sought review of a denial of a claim for a cochlear implant under employer’s

ERISA plan and holding that ERISA does not provide for a virtually automatic fee award to

a substantially prevailing plaintiff).  Accordingly, Plaintiffs’ counsel is delighted that

Defendants acknowledge and seemingly acquiesce to an award of attorney’s fees in

Gilley and here because Plaintiffs’ counsel has worked diligently on behalf of a group of

economically disadvantaged persons and faithfully prosecuted their claims with only a

possibility of being compensated for nearly three years of litigation, including an appeal. 

Plaintiffs’ counsel hopes to hold Defendants to this promise.  The pension benefits per
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individual at question here are on are between $165 to $250 dollars per month.  The

attorneys’ fees to prosecute and defend in Gilley alone would satisfy approximately 50

pensions for twenty years lending credence to Plaintiffs’ position that the requirement of

numerosity is not at issue here.

CONCLUSION

For the reasons set out herein and in their motion and memorandum in support of

class certification, Plaintiffs move this Court to certify a class under Rule 23(b)(1) and

Rule 23(b)(2) and to require notice to all putative class members because the

requirements for class certification have been met.  To do otherwise will reward these

unscrupulous Defendants and encourage others to do the same.

Respectfully submitted,

/s/ Elisa Smith Rives
Elisa Smith Rives 
Attorney for Plaintiffs 
ASB # -9351-E61R

OF COUNSEL:
Elisa S. Rives, LLC
2208 Ringold Street, Ste 103
Guntersville, AL 35976
Tel:  (256) 582-3559
Fax: (256) 582-3559
Cell: (256) 558-4626

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing was

served on counsel for Defendants by the court’s electronic filing system on this 2nd day

of November, 2006.
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Donald R. James, Jr. Jeffrey S. Russell
Joel E. Dillard Darci Madden
BAXLEY, DILLARD, DAUPHIN, BRYAN CAVE, LLP
McKNIGHT & BARCLIFT One Metropolitan Square
2008 Third Avenue South 211 N. Broadway Suite 3600
Birmingham, AL 35233 St. Louis, MO 63102
Attorney for Defendants

/s/ Elisa Smith Rives
Elisa Smith Rives 
ASB # 9351-E61R

Case 4:06-cv-01564-RDP     Document 24     Filed 11/02/2006     Page 12 of 12



