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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA

MIDDLE DIVISION

 )
 )

ROBERT H. HEPTINSTALL, et al.      )
     )

Plaintiffs,      )
     ) CIVIL ACTION NO.

v.      )
     ) CV-06- P-1564-M

MONSANTO COMPANY,      )
INC., et. al.      )

     )
Defendants.      )

     )

MEMORANDUM IN SUPPORT OF MOTION TO COMPEL

DISCOVERY 

(PROPONENTS’ SUBMISSION IN RESPONSE TO 

EXHIBIT B OF THE COURT’S ORDER) 

Pursuant to Federal Rules of Civil Procedure (“Fed. R. Civ. P.”) Rule 33 and

Rule 34, Plaintiffs, Robert H. Heptinstall, Wendell E. Simms, and James Larry

Collins, propounded their First Set of Interrogatories and First Request for

Production on the first day of discovery to the Defendants, Monsanto Company,

Inc., (“Monsanto”), Monsanto Company Salaried Employe(e)s’ Pension Plan

(“Plan”), Monsanto Employee Benefits Plan Committee (“Committee”), Monsanto
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Company Employee Benefits Executive Committee (“Executive Committee”), and

Pharmacia Corporation (“Pharmacia”), (hereinafter collectively “Defendants”), and

their respective officers, attorneys, agents, contractors, and employees having any

information or documents which are available to them or it and requested that

Defendants provide documents and answers to the interrogatories within thirty (30)

days of the date of service.  Defendants were to produce documents and answer the

interrogatories separately and severally in the manner, time and form provided by

law and the rules of Court.  Defendants failed entirely to answer interrogatories and

produce discovery on the class issue.  In response to Plaintiffs’ other requests

Defendants produced only Plaintiff Robert H. Heptinstall’s personnel and appeal

file and the 2001 SPD.  As required by the rules Plaintiffs’ counsel has attempted

to resolve the dispute prior to filing their motion to compel discovery. See affidavit

attached. 

Background

 Plaintiffs as individuals and as suitable class representatives on behalf of

other similarly situated plan participants and the Plan seek equitable remedies for

the Defendants’ violations of several provisions of the Employee Retirement

Insurance Security Act (ERISA) in regards to the management of the Plan.  [Comp.

¶¶ 100-121].  Plaintiffs, as salaried, non-exempt employees of the Sand Mountain

plant, became participants in the Plan in August 1972.  [Comp. ¶¶ 12-18, 22]. 
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 Hours of Service include overtime hours although Defendants heavily dispute this point. 1
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Participant in the 1971 Plan were vested and entitled to a defined pension benefit

upon reaching retirement age after ten years continuous service.  [Comp. ¶ 23].  In

response to the newly enacted Employee Retirement Insurance Security Act

“ERISA,” the Plan was amended, restated and continued as the 1976 Monsanto

Company Salaried Employes’ Pension Plan (“1976 Plan”).  [Comp. ¶¶ 24-5]. 

According to the 1976 Plan a participant was credited with one year of Vesting

Service for every calendar year in which the participant completed 1,000 or more

Hours of Service.  [Comp. ¶ 29].  Under the “1000 Hour Rule” in general, an Hour

of Service meant each hour for which the participant was paid –either directly or

indirectly – or was entitled to payment for time not actually worked – i.e., holidays,

vacations, temporary disability, etc.   [Comp. ¶ 30].  Pre-1976 credited service1

accrued under prior versions of the Plan was to be credited under the 1000 Hour

Rule if it was more favorable to the participant.  [Comp. ¶ 32].  The 1976 Plan was

finalized in July 1979.  [Comp. ¶ 55].  In September 1979, Monsanto made a

proposal to the Committee to exclude the counting of overtime hours as hours of

service as it had in the past, and instead to credit participants with a flat rate of 95

hours of service per pay period, the “95 Hour Rule.”  [Comp. ¶¶ 56, 58].  Plaintiffs

were never notified of the “95 Hour Rule.” [Comp. ¶ 60].  In early 1981,

approximately nine years after production began at the Sand Mountain plant,
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 First time Monsanto employees hired at the Sand Mountain plant when production first began2

in early 1972 had a maximum of nine years of Vesting Service when the plant stopped
production in early 1981.  
 Fidelity manages ministerial task for Monsanto in regards to the administration of the3

Monsanto Pension Plan.

4

Monsanto stopped production and placed Plaintiffs and other similarly situated

employees on layoff status for one year with a recall period of three years. [Comp.

¶ 49].  Monsanto chose to inform employees of the decision to close the plant

through a series of group meetings held on a single day called “D” Day

Communications.  Members of Monsanto’s management informed employees that

they would be entitled to a pension upon reaching retirement age if they were hired

prior to a certain date.   Plaintiffs, Robert H. Heptinstall and James Larry Collins,2

telephoned about their retirement prior to reaching age 55 and were told by

Monsanto/Pharmacia that they were not entitled to their rightful pension because

they did not have ten years of vesting service. [Comp. ¶¶ 66-7, 91-2].  Wendell E.

Simms’ inquiries regarding his eligibility were made via a website maintained by

Fidelity.   [Comp. ¶ 97].    3

Discussion

As Defendants readily admit, the Federal Rules of Civil Procedure (“Fed. R.

Civ. P.”) allow broad rights to discovery.  Plaintiff’s discovery requests are

relevant and will absolutely lead to admissible evidence as to individual, class and

plan claims.  
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Defendants lodge objections to Plaintiffs’ discovery requests on grounds that

Plaintiffs’ requests (i) seek information regarding employees or retirees who are

not potential members of the putative class described in Plaintiffs’ Complaint; (ii)

are premature because the Court has not yet determined whether this action may be

maintained as a class action, or the scope of the class, if any; (iii) relate to accrual

of benefits, which are separate and distinct from the vesting requirements at issue

in this litigation; (iv) are duplicative of production in Gilley v. Monsanto and the

parties agreed not to reproduce discovery produced in that case; (v) because the

requests seek the disclosure of confidential or private information which is not

relevant to any issue in this case; and (vi) because they seek information that is not

maintained in the form requested.

One of Defendants’ objections regarding the class issue is that these requests

are allegedly premature because “the Court has not yet determined whether this

action may be maintained as a class action, or the scope of the class, if any.”   This

is diametrically opposed to the Defendants’ position taken in opposition to class

certification where they argued that Plaintiffs’ motion for class certification was

premature because the parties had not had the opportunity to conduct discovery. 

See Docket 21 at fn 1, p. 5.  Defendants in opposition to class certification here

suggest without clearly saying so that the Court in Gilley v. Monsanto denied class

certification after there had been extensive discovery on the class issue.  See
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Docket 21 at p. 10.  This is simply not so.  While Defendants in Gilley v. Monsanto

were permitted the opportunity to conduct extensive discovery, conducting more

than fifteen depositions, Plaintiff was denied all discovery on the class issue in that

case.  See Davis Order of May 5, 2005 in Gilley v. Monsanto.  Defendants also

maintain in their opposition to class that thousands of pages of documents were

produced in Gilley.  This is technically correct but misleading.  A review of

discovery produced in Gilley shows that many of the documents produced in that

case were either duplicative responses and/or non-responsive to Plaintiff’s

requests.  Plaintiff received no discovery on the class issue in Gilley.  See id; see

also Exhibit 1- Summary of Discovery.  

Moreover, while Plaintiffs agreed with Defendants pursuant to the Court’s

golden rule that the discovery produced in Gilley need not be reproduced here,

Defendants have taken Plaintiffs’ “good will” to mean they have carte blanche

authority to merely state that the requested documents and information was

produced in Gilley without making a diligent search.  Id.  Plaintiffs’ “good

will”does not give Defendants a free hand to avoid their discovery obligation.   

Plaintiffs here, as Plaintiff did in Gilley, also object to Defendants’ absolute

reliance on Rule 33(d) to avoid answering uncomfortable interrogatories that ask

for specific information.  The Defendants use of this rule is improper.  “The option

afforded by Rule 33(d) is not a procedural device for avoiding the duty to give
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information.”  R.W. Thomas Const. Management Co., Inc. v. Corrugated Services,

Inc., 1995 WL 592539 at *1 (E.D. Pa. 1995).  If the responding party is asked for

specific information that may not be ascertained from documents the party may not

avoid answering by imposing on the interrogating party a mass of business records

from which the answers cannot be ascertained. See 4A Moore's Federal Practice, p.

33-120.  In re G-I Holdings Inc., 218 F.R.D. 428, 438 (D. New Jersey 2003); see

also R. W. Thomas Constr. Man. Co., v. Corrugated Serv., Inc., 1995 WL 592539

(E.D. Pa. 1995) (court granted motion to compel when responding party pursuant

to Rule 33(d) presented 95 documents in response to thirteen interrogatories

because requesting party could not discern answers to interrogatories); Cornell

Research Foundation, Inc. v. Hewlett Packard Co., 223 F.R.D. 55, 61 (N. D. N.Y.

2003); Pray v. New York City Ballet Co., 1997 WL 737707 (S. D. N.Y.

1997)(improper to use Rule 33(d) when requesting party is attempting to narrow

down and hone in on answer; rule is designed to shift burden of sifting through

voluminous records for answer when requesting party could just as easily do so);

see also Exhibit 1.

As an additional matter, Defendants cannot refuse to answer a discovery

request on the ground of inadmissibility or relevance just because it does not

comport with their position.  Defendants have failed to show “good faith.”   The

Court in Gilley, the Eleventh Circuit, and the Court here are all fully aware of
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Defendants’ position on various issues; discovery need not be used as another

forum to argue.  For instance, Defendants argue, although based on an erroneous

view of the law, that Plaintiffs’ claims are about vesting and not benefit accrual. 

Defendants then use this argument as an improper objection to producing

discovery based on admissibility.  Defendants cannot define and shape discovery

or Plaintiffs’ case in their own terms.  Accordingly, this objection to discovery is

improper.  See Defendants’ Responses Exhibit 2 & 3.

     Defendants also object to producing documents or information that is

relevant and admissible because they contend it might allow disclosure of

confidential or private information.  This is also an improper basis for failing to

answer a proper discovery request.  Plaintiffs are willing to agree not to disclose

highly personal or confidential information. 

     Finally, Defendants object on the ground that the information being

sought is not maintained in the form as requested.  Defendants, however, after

three years of litigation have never offered any information in any form even

information that was promised in Gilley.  Plaintiffs maintain that Defendants are

being disingenuous.  Defendants have adopted the oldest of strategies: persistent

delay and argument for the sake of argument because the law and the facts are in

Plaintiffs’ favor.
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Respectfully submitted,

 /s/ Elisa Smith Rives
ELISA S. RIVES LLC
Elisa Smith Rives
2208 Ringold Street, Suite 103
Guntersville, AL 35976
Telephone/FAX (256) 582-3559
ASB # 9351-E61R

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the
foregoing was served by the Court’s electronic filing system on the following
counsel of record this 11th day of December, 2006.

BAXLEY, DILLARD, DAUPHIN, 
McKNIGHT & BARCLIFT
Donald R. James
Joel E. Dillard
2008 Third Avenue South 
Bimingham, AL 35233
Attorney for Defendants

BRYAN CAVE, LLP
Jeffery S. Russell
Darci Madden
211 N. Broadway
Suite 3600
St. Louis, MO 63102

/s/ Elisa Smith Rives
Elisa Smith Rives 
ASB # 9351-E61R
Telephone/FAX (256) 582-3559
ASB # 9351-E61R
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