
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

MIDDLE DIVISION 
 

  ) 
  ) 

ROBERT H. HEPTINSTALL, et al.       ) 
       ) 
   Plaintiffs,   ) 
       ) CIVIL ACTION NO. 

v.       ) 
       ) CV-06-CLS-1564-M 
MONSANTO COMPANY, INC.,   ) 
et. al.       ) 
       ) 
   Defendants.   ) 

 
 

PLAINTIFFS’ REPLY TO DEFENDANTS’ OPPOSITION TO  
PLAINTIFFS’ MOTION TO COMPEL (MOVANTS’ REPLY SUBMISSION 

IN RESPONSE TO EXHIBIT B OF THE COURT’S ORDER  
 

Pursuant to Federal Rules of Civil Procedure (“Fed. R. Civ. P.”) Rule 33, 

Plaintiffs, propounded on the first day of discovery their First Set of Interrogatories 

and First Requests for Production to Defendants, Monsanto Company, Inc., 

Monsanto Company Salaried Employees’ Pension Plan, Employee Benefits Plan 

Committee, Monsanto Company Employee Benefits Executive Committee and 

Pharmacia Corporation (hereinafter collectively “defendants”), and their respective 

officers, attorneys, agents, contractors, and employees having any information or 

documents which are available to them or it.  Plaintiffs requested that Defendants 

provide answers to the interrogatories and responses to requests for production of 
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documents within thirty (30) days of the date of service as outlined in the F.R.C.P.  

Defendants refused to answer interrogatories and provided only the personnel and 

appeal file for one Plaintiff and a copy of the 2001 SPD.   

Background 

  This is the second suit filed against these Defendants for pension benefits for 

former employees of the “old” Monsanto Company, Inc. Sand Mountain facility 

near Guntersville, Alabama.  Plaintiffs here as did plaintiff in the related case, 

Gilley v. Monsanto Company, Inc. et. al. CV- 04-PT-0562-M, seek restitution of 

their deferred compensation held in a trust managed and controlled by Defendants.   

Plaintiffs as did Mr. Gilley also bring claims on behalf of a putative class and the 

Plan for equitable relief for the Defendants’ violation of several provisions of the 

Employee Retirement Insurance Security Act (ERISA) in regards to the 

management of the 1976 Monsanto Company Salaried Employes’ Pension Plan 

(the 1976 Plan) and successor plans.  Plaintiffs’ and other participants’ accrued 

credited service under the 1976 Plan was reduced by the Defendants’ amendment 

of the Plan to exclude the counting of overtime hours and instead credit a flat rate 

of 95 “Hours of Service” for each semi-monthly payroll period for technical and 

clerical participants (“95 Hour Rule”).  The 95 Hour Rule was first published to 

participants of the Plan in the 1981 Summary Plan Document “SPD” when 

Plaintiffs and Gilley above, were on layoff status from the Sand Mountain plant.  
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Plaintiffs and other similarly situated participants employed at the Sand Mountain 

plant did not receive notice of the amendment.   

 The issue of whether the “95 Hour Rule” can be applied retroactively to 

recalculate accrued credited service under the 1976 Plan was resolved in Gilley.  It 

cannot.  The Court awarded Mr. Gilley his pension benefit after a two day trial 

limited to the issue of whether he worked enough overtime hours in calendar year 

1972 to accrue 1000 Hours of Service and a year of Vesting Service for 1972 under 

the 1976 Plan.1  [Gilley Doc. 116, 117, 134].  The Court applying a “heightened 

arbitrary and capricious” standard because of a proven conflict of interest 

specifically concluded that the “95 Hour Rule,” a later amendment to the Plan, 

could not be used to recalculate accrued credit service for calendar year 1972.  

[Gilley Doc. 116 at p. 2].  Defendants’ requested that the Court certify its ruling 

under F.R.C.P. Rule 54(b) and Defendants appealed.   

Plaintiffs’ Benefit Inquiries 

Relying on information received from Monsanto’s management when the 

Sand Mountain plant closed, Plaintiffs inquired about their pension benefit prior to 

reaching age fifty-five, the age for early retirement.  Plaintiffs were all informed 

that Pharmacia/Monsanto did not consider them participants in the Plan because 

they contended that Plaintiffs lacked sufficient “credited service” under the 1976 

                                                 
1 Defendants insisted that the trial be limited to this issue and this issue alone.  [Gilley Doc. 20]. 
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Plan to entitle them to a pension benefit.2  Ignoring the Court’s ruling in Gilley, 

Defendants relying on the “95 Hour Rule” refused to reconsider Robert 

Heptinstall’s plea for benefits based on evidence that he too worked sufficient 

overtime in 1972 to entitle him to 1000 Hours of Service and a year of Vesting 

Service. 3  It was therefore futile for Plaintiffs Wendell Simms and James Collins 

to ask Defendants to reconsider eligibility in light of Defendants continued use of 

the “95 Hour Rule” to divest participants of accrued credited service under the 

1976 Plan despite the Court’s ruling in Gilley that it was improper.    

Section 204(g)(1) demands “the accrued benefit of a participant under a plan 

may not be decreased by an amendment of the plan, other than an amendment 

described in section 302(c)(8) or 4281” (which do not apply in the present case).  

ERISA § 204(g)(1).  Plaintiffs, as was Gilley, are suitable class representatives for 

the Plan and other similarly situated plan participants whether they were employed 

at the Sand Mountain facility in North Alabama or elsewhere.  The putative class is 

defined as: 

All participants of the 1976 Monsanto Company Salaried 
Employes’ Pension Plan, excluding the defendants, both active 
or retired, or their beneficiaries or estates that had, have, or will 
have their credited service, based on “Hours of Service” as that 

                                                 
2 Plaintiffs, Heptinstall and Collins inquired about their pensions over the telephone.  Plaintiff 
Simms inquired about his pension over the internet.  
3 The Court in Gilley established a standard formula based on a permissible equivalency that can 
be applied with ease for all members of the putative class for calculating Hours of Service for 
1972 based on total compensation. [Gilley Doc. 116]. 
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phrase is defined by the terms of the 1976 Plan, reduced by the 
retroactive application of the 95 Hour Rule causing a 
concomitant reduction in their accrued benefit.  

 

Discovery on Class Issue 

Defendants complain, as they did in Gilley, and refuse to produce any 

discovery on the class issue.4  In their opposition to Plaintiffs’ motion Defendants 

repeatedly stress that this is a worldwide class action creating a burden on 

Defendants to answer Plaintiffs’ requests.  In contrast, these same Defendants in 

Gilley contended that plaintiff there was the only one affected by the “95 Hour 

Rule,” and that class certification was improper because he could not show5 that 

the putative class met the requirement of numerosity.  The courts have recognized 

the appropriateness of class actions in ERISA suits, which are grounded in equity.  

The instant suit seeks equitable relief for the Plan and its participants and whether 

participants are located worldwide is not an issue.   

Defendants here as they did in Gilley insist that they have been unable to 

locate any records due to the time that has elapsed6 yet personnel records, payroll 

data, and other documents related to the present litigation, especially documents 

regarding the Sand Mountain plant’s closure that were stored at the Decatur 
                                                 
4 Defendants warned counsel at the inception of Gilley that they would fight class certification to 
the end, and while Defendants contrived to breach their pension promises this is apparently one 
promise they intend to keep.  
5 Defendants refused discovery on the class issue in Gilley. 
6 ERISA was supposedly enacted to protect against forfeiture of pension benefits and by their 
nature ERISA actions span decades.   
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(Solutia) plant since 1981 without being disturbed, are now being systematically 

shredded.7  See Plaintiffs’ Motion for Preliminary Injunction.   

Conclusion 

Plaintiffs, Robert H. Heptinstall, Wendell E. Simms, and James Larry 

Collins, as individuals and as representatives of the putative class and the Plan, 

respectfully request that the Court compel Defendants to produce the requested 

documents and answer interrogatories.  Plaintiffs on behalf themselves and other 

similarly situated participants pray for relief.     

Respectfully Submitted, 

  
/s/ Elisa Smith Rives 
Elisa Smith Rives  
Counsel for plaintiffs 

 
OF COUNSEL: 
 
Elisa S. Rives, LLC 
2208 Ringold Street, Ste 103 
Guntersville, AL 35976 
Tel:  (256) 582-3559 
Fax: (256) 582-3559 
Cell: (256) 558-4626 

 

 

 

                                                 
7 Assistant General Counsel for Solutia, Mr. Tim Mooney, has indicated that Solutia has no intention of allowing 
Plaintiffs further inspection of the records pursuant to the Rule 45 subpoena until the Court rules on Plaintiffs’ 
motion. 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and correct copy of the 

foregoing was served by the court’s electronic filing system on the following 

counsel of record, this 20th day of December, 2006. 

 

BAXLEY, DILLARD, DAUPHIN,  
McKNIGHT & BARCLIFT 
Donald R. James 
Joel E. Dillard 
2008 Third Avenue South  
Bimingham, AL 35233 
Attorney for Defendants 
 
BRYAN CAVE, LLP 
Jeffery S. Russell 
Darci Madden 
211 N. Broadway 
Suite 3600 
St. Louis, MO 63102 
      /s/ Elisa Smith Rives 
      Elisa Smith Rives  
      ASB # 9351-E61R 

 
     Telephone/FAX (256) 582-3559  

      ASB # 9351-E61R 
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