
 Doc. no. 1 (Complaint); doc. no. 35 (Amended Complaint).1

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ALABAMA

MIDDLE DIVISION

ROBERT H. HEPTINSTALL,       )
WENDEL E. SIMS, JAMES L.       )
COLLINS, JACKY T. BLACKWELL, )
THOMAS F. CAMPBELL, J.       )
RUSSELL NEWMAN, FRED D.       )
WORKS, as individuals and       )
class representatives,       )

      )
Plaintiffs,       )

      )
vs.       )      Civil Action No. 06-S-1564-M

      )
MONSANTO COMPANY, INC.,       )
MONSANTO COMPANY SALARIED )
EMPLOYEES’ PENSION PLAN,       )
MONSANTO EMPLOYEE       ) 
BENEFITS PLAN COMMITTEE,       )
MONSANTO COMPANY       ) 
EMPLOYEE BENEFITS       )
EXECUTIVE COMMITTEE, and       )
PHARMACIA CORPORATION,       )

      )
Defendants.       )

MEMORANDUM OPINION AND ORDER

This case — a putative class action brought under the Employees Retirement

Income Security Act of 1974 (“ERISA”), as amended, 29 U.S.C. § 1001 et seq. — is

in disarray.   The undersigned was caught off-guard when, after Judge R. David1
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 Doc. no. 30 (Order of Recusal).2

 Doc. no. 28 (Motion for Preliminary Injunction); doc. no. 36 (Order Denying Preliminary3

Injunction).

 Doc. no. 15 (Motion to Certify).4

 Doc. no. 25 (Motion to Compel).5

 Doc. no. 18 (Renewed Motion to Dismiss).6

 Doc. no. 34 (Motion to Amend).  See also doc. no. 35 (Amended Complaint).7

 See doc. no. 11 (Order Denying Motion to Dismiss Without Prejudice).8
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Proctor recused himself from further participation,  the case file appeared on this2

court’s docket with four major motions pending.  Within a relatively short period of

time, the court was able to dispose of the motion for a preliminary injunction.   Still3

pending, however, are motions to certify a class,  to compel discovery,  and to dismiss4 5

the case,  in addition to a motion to amend the complaint that was filed subsequent6

to reassignment.   Because all of these motions are intertwined to varying degrees, the7

court has been hesitant to rule on any specific request without also addressing the

others.  Clearly, all of these matters beg for prompt resolution, and the court intends

to take them up in quick succession.

I.  DEFENDANTS’ MOTION TO DISMISS

Prior to recusing himself, Judge Proctor observed that defendants’ motion to

dismiss might be easily resolved by agreement of the parties and/or an amended

complaint.   The motion to dismiss was tentatively denied, but later renewed after8

court-ordered discussions between the parties proved fruitless and plaintiffs indicated
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no intent to amend.   The renewed motion was fully briefed, but then plaintiffs filed9

a motion to amend their complaint.   Plaintiffs are correct that, since their motion10

was filed prior to any deadline for doing so, and no “responsive pleading” having

been interposed, the court must allow the amendment.  See Fed. R. Civ. P. 15(a) (“A

party may amend the party’s pleading once as a matter of course at any time before

a responsive pleading is served.”); Fed. R. Civ. P. 7(a) (limiting “pleadings” to

complaints, answers, replies to counterclaims, answers to cross-claims, third-party

complaints, and third-party answers); Chilivis v. S.E.C., 673 F.2d 1205, 1209 (11th

Cir. 1982) (“Neither a motion to dismiss nor a motion for summary judgment

constitutes responsive pleadings for purposes of the federal rules.”) (citing, among

other authorities, McGruder v. Phelps, 608 F.2d 1023, 1025 (5th Cir. 1979)).   See11

also Duda v. Board of Education of Franklin Park Public School District No. 84, 133

F.3d 1054, 1056-57 (7th Cir. 1998) (“A responsive pleading does not include a

motion to dismiss [for Rule 15(a) purposes].”) (footnote omitted).

The amendment is significant in light of Judge Proctor’s previous intimations

that aspects of the motion to dismiss might become moot should an amended
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complaint be filed.  Looking at the situation from yet another angle, the addition of

new plaintiffs might also have some impact on the arguments made in the motion or,

indeed, give rise to further arguments.  At the same time, the court recognizes that

another case involving very similar facts, Gilley v. Monsanto Company, CV-04-S-

562-M, is currently pending before the Eleventh Circuit on an application for

interlocutory appeal.  It is difficult to tell for sure, since this judge is a relative

newcomer to that case as well,  but it appears that the Eleventh Circuit’s ruling in12

Gilley may materially impact (or, at the very least, influence) the court’s decision(s)

in this action.  If so, now would not be the time to rule on any dispositive motion.

Accordingly, the court will require re-briefing of the motion to dismiss; but first, the

parties will be ordered to file a joint report addressing the advisability of a stay

pending the outcome of Gilley.  If a stay is imposed, re-briefing will await a decision

in Gilley.

II.  PLAINTIFFS’ MOTION TO COMPEL

Another item of concern is plaintiffs’ motion to compel defendants to respond

to a vast array of discovery requests.  Defendants oppose the motion, arguing (quite

reasonably) that extensive class-wide discovery subsequent to the filing of the
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certification motion, and yet prior to any opinion on certification of a class, is both

burdensome and nonsensical.  Although plaintiffs do a poor job of informing the

court of the precise discovery requests that have been ignored or refused, the court

is in agreement with defendants that, as a general proposition, class-wide discovery

makes little sense during the pendency of a certification motion.  Cf. Washington v.

Brown & Williamson Tobacco Corp., 959 F.2d 1566, 1570-71 (11th Cir. 1992)

(dividing class-wide discovery into two general categories —  merits discovery and

certification discovery — and making it clear that courts have discretion to postpone

class-wide discovery on the merits until after the certification question is decided).

As discussed below, however, the court is of the opinion that plaintiffs’ certification

motion was filed prematurely.  Both the court and plaintiffs would benefit from

thorough discovery on the issue of whether this action is amenable to treatment as a

class action, before rushing to the certification stage.  An appropriate remedy for that

problem will be fashioned in this opinion, but that does not resolve the fact that, for

the most part, plaintiffs utterly fail to present to the court the exact discovery issues

that need to be decided.  The court does not intend to convene a hearing on a motion

to compel unless absolutely necessary, so the onus is on plaintiffs to explain with

some precision the questions that allegedly have not been answered, those documents

that have not been produced, and the reasons that the court should compel answers

Case 4:06-cv-01564-CLS     Document 37     Filed 05/15/2007     Page 5 of 8




 Doc. no. 31 (Response in Opposition to Motion to Compel), p. 2.13

 That is, plaintiffs’ counsel must set forth in separately numbered paragraphs the precise14

discovery requests that were propounded, state any objections that were interposed or the extent of
noncompliance, and summarize the reasons why the objections are due to be overruled.  Where
possible, legal authority should be cited.  These may sound like stringent requirements, but, to use
an old phrase, this court has never bought a pig in a poke.  In other words, the court does not intend
to broadly compel responses to discovery requests without actually seeing the requests and
familiarizing itself with the reasons for the failure to comply in the first place.

-6-

and production.

True, plaintiffs do get specific with respect to discovery requests for the named

class representatives, complaining that, while defendants have responded to discovery

requests pertaining to Robert Heptinstall, they have failed to tender information

regarding several other plaintiffs.  Defendants represent, however, that “so far [they]

have been able to locate no records relating to [the other named plaintiffs’]

employment.”   Nonetheless, defendants plainly state that they will continue to13

search for this information, as they are required to do by the Federal Rules of Civil

Procedure.  Accordingly, at least this aspect of the motion to compel is due to be

denied, and the court has already explained why it is not prepared to rule on the

remainder at this time.  The motion to compel will be denied, in full, but without

prejudice.  If plaintiff plans to re-file the motion (after a decision on the possibility

of a stay), the court expects excision of the moot or obviously meritless components,

and scrupulous exactitude with respect to those components that remain.14

III.  PLAINTIFFS’ MOTION TO CERTIFY
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 See doc. no. 15.15

 Doc. no. 35.16
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As alluded to above, the court is not prepared to rule on the certification motion

at this time.  For reasons that are not immediately clear, plaintiffs filed for

certification of the class only two months after the institution of this lawsuit.   The15

motion was filed so hastily, in fact, that the complaint has been amended since to

include more class representatives.   While the court understands that some measure16

of discovery was had in the related Gilley case, it nevertheless would be wise to

further investigate the matter here prior to jumping into a certification imbroglio.

This fact is evidenced by plaintiffs’ continued attempts to obtain classwide discovery

even during the pendency of the motion to certify.

Thus, the motion to certify will be denied without prejudice and, unless a stay

is imposed, a time line for a renewed certification motion will be established.

IV.  OTHER MATTERS

Finally, it has not escaped the court’s attention that this case has neither an

initial order nor a scheduling order.  Contemporaneously with the entry of this order,

therefore, an “Initial Order Governing All Further Proceedings” will be entered.

Given the questions surrounding a possible stay of the case pending resolution of the

appeal in Gilley, however, now is not the time to fashion hard and fast time lines.
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Therefore, upon receipt of the joint report on the proposed stay, the court will

consider the parties’ position(s) and, if a stay is not appropriate, expeditiously enter

a Scheduling Order with special provisions for class certification.

V.  CONCLUSION

In summary, plaintiffs’ motion to amend their complaint is GRANTED.

Defendants’ renewed motion to dismiss is DENIED without prejudice, and plaintiffs’

motion to certify is DENIED without prejudice as well.  Plaintiffs’ motion to compel

also is DENIED without prejudice.  The parties are ORDERED to confer and file a

joint report indicating their position (or positions) on the imposition of a stay pending

the resolution of the appeal in Gilley on or before Monday, May 21, 2007.  If a stay

is imposed, no re-briefing or scheduling will be necessary until after the Eleventh

Circuit’s decision in Gilley.

DONE this 15th day of May, 2007.

______________________________
United States District Judge
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