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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

MIDDLE DIVISION 
 

ROBERT H. HEPTINSTALL, et al.,  ) 
as individuals and class representatives,     )     
       ) 
   Plaintiffs,   ) 
       ) CIVIL ACTION NO. 

  v.     ) 
       ) CV-06-1564-CLS 
MONSANTO COMPANY, INC., et al. ) 
a corporation,      ) 
   Defendants.   ) 
 
PLAINTIFFS’ RULE 26(c) MOTION FOR A PROTECTIVE ORDER 

 
COME NOW, Plaintiffs, Robert H. Heptinstall (“Robert Heptinstall”), 

Wendell E. Sims (“Wendell Sims”), James L. Collins (“Larry Collins”), 

Fred Dewayne Works (“Fred Works”), Thomas Ferrell Campbell (“Thomas 

Campbell”), James Russell Newman (“Russell Newman”), Jacky T. 

Blackwell (“Jacky Blackwell”), and Billy J. Wright (“Billey Wright”) 

(collectively “Plaintiffs”), and move for a protective order under Rule 26(c) 

to quash deposition notices and discovery requests filed by defendants, 

Monsanto Company, Inc., Monsanto Company Salaried Employees’ Pension 

Plan, Monsanto Company Employee Benefits Plan Committee, Monsanto 

Company Employee Benefits Executive Committee, and Pharmacia 

Corporation (collectively “Monsanto”) as grounds for said motion Plaintiffs 

state as follows:  
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Requests for Documents and Answers to Interrogatories 

1. On February 22, 2008, Monsanto served Defendants’ First Set of 

Interrogatories Directed to Plaintiff and Defendants’ First Set Of 

Requests For Production Of Documents Directed To Plaintiffs, 

each Plaintiff individually. 

2.      ERISA demands that “[t]he summary plan description shall be  

written in a manner calculated to be understood by the average 

plan participant”.  29 U.S.C. § 1022.  

3. Plaintiffs object to Monsanto’s Requests for Discovery because 

they are not reasonably calculated to lead to discoverable material 

because the requests are not worded in a manner calculated to be 

understood by the average plan participant. 

4. Plaintiffs object to Monsanto’s Requests for Discovery because 

they have been written in legalese and in a manner calculated to be 

incomprehensible to the average plan participant.    

5. Plaintiffs object to Monsanto’s Requests for Discovery because the 

requests were filed in “bad faith” and are not reasonably calculated 

to lead to discoverable material because the requests directed at 

Plaintiffs are commingled with requests directed at Plaintiffs’ 
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counsel regarding legal issues and mental impressions that are 

protected by the work product doctrine.   

6. Plaintiffs object to Monsanto’s Discovery Requests made by 

Monsanto because they were filed in “bad faith” and are directed at 

Plaintiffs’ counsel seeking information protected under the work 

product doctrine which is designed to prevent "unwarranted 

inquiries into the files and mental impressions of an attorney," 

Hickman v. Taylor, 329 U.S. 495, 510 (1946) (Supreme Court 

recognizing it is "essential that a lawyer work with a certain degree 

of privacy, free from unnecessary intrusion by opposing parties and 

their counsel.)".  Id. at 510-11;   Cox et al. v. Administrator United 

States Steel & Carnegie, 17 F.3d 1386, 1421 (11th Cir. 1994). 

7. Plaintiffs object to Monsanto’s Discovery Requests because they 

were filed in “bad faith” because they were timed to coincide with 

litigation in Gilley v. Monsanto to interfere, intimidate, and burden 

Plaintiffs’ counsel. 

8. Plaintiffs object to Monsanto’s Discovery Requests because they 

seek information regarding how Plaintiffs’ counsel’s conducts 

herself in regards to her professional ethics as a means of 

intimidation and to disparage Plaintiffs’ counsel.   
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9. Plaintiffs object to Monsanto’s Discovery Requests because the 

discovery sought is available from a more convenient source in 

light of their agreement with predecessor, successor, and entities 

with which they have merged and/or because Monsanto is in 

possession of the information requested and are seeking 

information in “bad faith”.  

10. Plaintiffs object to Monsanto’s Discovery Requests because they 

have had ample opportunity in light of their agreement with 

successor entities to obtain the discovery sought from Plaintiffs. 

11. Plaintiffs object to Monsanto’s Discovery Requests as burdensome 

and expensive taking into account the parties’ resources. 

Requests for Plaintiffs to Sit For Depositions 

11.     On April 22, 2008, Monsanto served Plaintiffs with deposition  

notices for May 6, 7, 8, 9 in the Law Offices of Baxley Dillard 

Dauphin and McKnight.   

     12.     Plaintiffs object to depositions being held in Birmingham, Alabama  

as being unduly burdensome and expensive and filed in “bad 

faith”.  This is a middle division case requiring depositions to be 

held in Birmingham, Alabama in the Law Offices of Baxley, 

Dillard, Dauphin, McKnight and Barclift would unduly 

Case 4:06-cv-01564-CLS     Document 59      Filed 04/29/2008     Page 4 of 7



 5

burdensome on Plaintiffs and Plaintiffs’ counsel requiring over a 

200 mile round trip each day.  Most of the Plaintiffs live in and 

around Marshall County, Alabama and one Plaintiff lives in Ohio. 

     13.     Plaintiffs’ counsel has conferred in “good faith” with counsel for  

defense and offered her Law Offices as a possible place to hold 

depositions, which is located in Guntersville, Alabama in the 

middle division and centrally located to most of the Plaintiffs.  The 

burden on defense counsel to travel to Guntersville, Alabama 

would be less burdensome as compared to Plaintiffs and their 

counsel traveling to Birmingham in light of the parties’ resources. 

14. Plaintiffs object to depositions at this time as unduly burdensome 

on Plaintiffs and their counsel in light of defendants Solutia, Inc.  

and the Solutia Inc. Employee Pension Plan being added as  

defendants who have not yet made an appearance.   

15. Plaintiffs object to depositions at this time as unduly burdensome 

on Plaintiffs and their counsel in light of the fact that the Secretary 

of Labor and the Secretary of the Treasury have not yet had the 

opportunity to intervene. 
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16. Because new defendants and the Secretaries have not yet had the 

opportunity to make an appearance depositions would be unduly 

burdensome requiring Plaintiffs to sit for multiple depositions. 

17. Depositions at this time would also be unduly burdensome in light 

of the litigation schedule in Gilley v. Monsanto.  

18. Plaintiffs’ counsel certifies to the Court that Plaintiffs in “good 

faith” conferred or attempted to confer with Monsanto’s defense 

counsel to resolve the dispute without Court action.  See R 54-3. 

19. Monsanto filed a Motion to Compel and a Motion to Strike in 

response to Plaintiffs “good faith” effort to resolve the issue 

without Court Action. 

20. Plaintiffs seek expenses and sanctions under Rule 37(a)(4) 

including a reasonable attorney fee because the Deposition Notices 

and Discovery Requests were filed in “bad faith” and because 

defense counsel did not make a “good faith” effort to obtain the 

disclosure or discovery without court action and because Plaintiffs’ 

objections to disclosure are well taken and substantially justified. 

WHEREFORE, Plaintiffs humbly pray, all premises considered that this 

Honorable Court issue a Protective Order regarding the Deposition Notices 

and Discovery Requests issued by Monsanto. 
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Respectfully  

          
/s/ Elisa Smith Rives 

 Elisa Smith Rives  
Attorney for Plaintiffs  

        ASB # -9351-E61R 
Elisa S. Rives, LLC 
2208 Ringold Street, Ste 103 
Guntersville, AL 35976 
 
 

 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and correct copy of the 
foregoing was served by the electronic filing system for the Northern 
District of Alabama on the following counsel of record, this 29th day of 
April, 2008. 

 
BAXLEY, DILLARD, DAUPHIN,  
McKNIGHT & BARCLIFT 
William J. Baxley  
Donald R. James, Jr. 
Joel E. Dillard 
2008 Third Avenue South  
Birmingham, AL 35233 
 
BRYAN CAVE, LLP 
Jeffrey S. Russell 
Darci F. Madden 
211 N. Broadway 
Suite 3600 
St. Louis, MO 63102   /s/ Elisa Smith Rives 
      Elisa Smith Rives  
      ASB # 9351-E61R    
      Telephone/FAX (256) 582-3559 
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA

MIDDLE DIVISION

MONSANTO COMPANY, INC.,
et. al.

CIVIL ACTION NO.

CV-06- CLS-1564-M

Plaintiffs,

Defendants.

v.

)
)

ROBERT H. HEPTINSTALL, et al. )
)
)
)
)
)
)
)
)
)

AFFIDAVIT OF ELISA SMITH RIVES

I, Elisa Smith Rives, after being first duly sworn, depose and say that
the following facts, of which I have personal knowledge, are true and correct
to the best of my knowledge, information, and belief:

1. I am duly authorized and licensed to practice law in the State of
Alabama and the above styled court.

2. I am counsel for Plaintiffs, Robert H. Heptinstall, Wendell E.
Sims, James L. Collins, Fred D. Works, Thomas F. Campbell, J.
Russell Newman, Jacky T. Blackwell, and Billy J. Wright.

2. I depose and say that I have made a "good faith" effort on se\Teral
occasions to resolve various discovery issues with counsel for
defense Darci Madden and Jeffrey Russell, including but not
limited to the latest discovery dispute.

3. Plaintiffs' counsel has made valid objections to Discovery
Requests served on Plaintiffs.

4. In response defendants served a motion to compel.
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5. The parties are unable to resolve their dispute and continued
discovery disputes including burdensome requests made at a time
to interfere with litigation is prejudicial to Plaintiffs' interest.

I declare under penalty of perjury according to the law of the United

States that the foregoing is true and correct to the best of my knowledge and

recollection.

SWORN/TO AND SUBSCRIBED before me on this 29th day ofApril
2008.

Notary Public
State of Alabama at Large
My commission expires~ I~ ,<1;//
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