
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

MIDDLE DIVISION 
 

ROBERT H. HEPTINSTALL, et al.,  ) 
as individuals and class representatives,     )     
       ) 
   Plaintiffs,   ) 
       ) CIVIL ACTION NO. 

  v.     ) 
       ) CV-06-1564-CLS 
MONSANTO COMPANY, INC., et al. ) 
a corporation,      ) 
   Defendants.   ) 
       
PLAINTIFFS’ SUPPORT FOR MOTION FOR PROTECTIVE ORDER 

UNDER RULE 26(c)  
AND  

PLAINTIFFS’ RESPONSE TO DEFENDANTS’ MOTION TO 
COMPEL AND MOTION TO STRIKE OR ALTERNATIVELY 

MOTION FOR EXTENSION OF TIME TO ANSWER 
 

COME NOW, Plaintiffs, Robert H. Heptinstall (“Robert Heptinstall”), 

Wendell E. Sims (“Wendell Sims”), James L. Collins (“Larry Collins”), Fred 

Dewayne Works (“Fred Works”), Thomas Ferrell Campbell (“Thomas 

Campbell”), James Russell Newman (“Russell Newman”), Jacky T. 

Blackwell (“Jacky Blackwell”), and Billy J. Wright (“Billey Wright”), and 

respond to defendants’, Monsanto Company, Inc., Monsanto Company 

Salaried Employees’ Pension Plan, Monsanto Company Employee Benefits 

Plan Committee, Monsanto Company Employee Benefits Executive 

Committee, and Pharmacia Corporation (collectively the original defendants 
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are referred to herein as “Monsanto”) motion to compel, motion to strike or in 

the alternative more time to file an answer as follows:  

1. The above styled class action was filed pursuant to the Employee 

Retirement Insurance Security Act of 1974 as amended (ERISA), 29 U.S.C. 

§§ 1001 et. seq. on August 11, 2006. 

2. The related ERISA class action Gilley v. Monsanto 04-0562 

represented by the same counsel appearing here and raising essentially the 

same issues was filed on March 17, 2004.  

3. Monsanto had initially filed a motion to dismiss in Gilley v. Monsanto 

filing a fraudulently identified document as the 1976 Monsanto Salaried 

Employees’ Pension Plan.  

4. Monsanto over Plaintiff’s objection appealed a partial finding of the 

district court in Gilley v. Monsanto mischaracterizing the case as nothing more 

than a discretionary claim for benefits to a sympathetic Plaintiff and 

misrepresenting to the court of appeals that the 1981 Plan was adopted prior to 

its effective date January 1, 1981.   

5. The court of appeals found jurisdiction over Plaintiffs’ objection under 

28 U.S.C.A. § 1292(a)(1) for the interlocutory award of injunctive relief.  [GR 

153 at p. 1].  
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6. The Court’s Judgment and Order of January 26, 2006, in Gilley is not a 

final judgment, but an interlocutory order awarding preliminary injunctive 

relief.    

7. On September 5, 2006, the Court in Heptinstall v. Monsanto granted 

Monsanto an additional (30) days to file an initial responsive pleading to 

resolve alleged representation issues. 

8. On October 5, 2006, Monsanto without making any representation 

changes filed its first motion to dismiss here alleging various frivolous defects 

in the complaint.   

9. On October 20, 2006, the parties filed a Rule 26(f) Report without 

definitive deadlines because the parties do not agree.    

10. Plaintiffs, Robert H. Heptinstall, Wendell E. Sims, and James L. Collins 

filed a motion to certify class on October 23, 2006.  

11. On October 24, 2006, Monsanto renewed is motion to dismiss raising 

essentially the same frivolous defects in the complaint. 

12. Plaintiffs filed a motion to compel on December 12, 2006, to require 

Monsanto to produce discovery requested on October 20, 2006, which has not 

been produced to date. 

12. On December 15, 2006, Plaintiffs filed a motion for a preliminary 

injunction regarding the spoliation of evidence in the possession of Solutia, 
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Inc., a closely related successor entity of Monsanto.  Monsanto Company, Inc. 

as defined itself as all subsidiaries, divisions, affiliates, predecessors, or 

successors, all entities with which it has merged, and all present and former 

officers, directors, employees, representatives, and agents. 

13. The case was reassigned to the Honorable C. Lynwood Smith when 

Judge Proctor recused.  

14. Plaintiffs, Robert H. Heptinstall, Wendell E. Sims, and James L. 

Collins filed an amended complaint on January 13, 2007, adding Plaintiffs 

Jacky T. Blackwell, Thomas F. Campbell, J. Russell Newman, and Fred D. 

Works. 

15. On February 8, 2007, the Court denied Plaintiffs’ motion for injunctive 

relief as to Monsanto based on assurances to the Court that Solutia, Inc. 

“Solutia”, which was under bankruptcy protection, was an unrelated third 

party not under their control.   

16.  On May 15, 2007, the Court granted Plaintiffs’ Amended Complaint 

because Monsanto had not yet answered and finding the case in disarray 

dismissed all pending motions without prejudice and Ordered the parties to 

file a Joint Notice of Parties’ Position Regarding a Stay in Litigation. 
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17. The case was stayed pending the outcome of the interlocutory appeal in 

Gilley v. Monsanto, Plaintiff’s motion for rehearing and rehearing en banc, 

and Plaintiff’s Petition for Certiorari.  

18. On January 24, 2008, Plaintiffs filed a motion to clarify and for a 

scheduling conference. 

19. On January 28, 2008, the Court lifted the stay and issued a Class 

Action Scheduling Order; the deadlines for filing the motion for class 

certification are fast approaching yet Monsanto has not answered and 

continues to refuse discovery. 

20. On March 6, 2008, Plaintiffs filed a motion to join Solutia, Inc. and the 

Solutia Inc. Employees Pension Plan after it emerged from bankruptcy.    

21. On March 31, 2008, Monsanto filed a response to Plaintiff’s motion for 

sanctions for the spoliation of evidence in the related case Gilley v. Monsanto, 

attacking Plaintiffs’ counsel’s personal integrity but without presenting any 

substantial evidence regarding the spoliation of evidence.  [R 175]. 

22. On April 9, 2008, the Court granted Plaintiffs’ motion to join Solutia, 

Inc. and directed the filing of a Second Amended Complaint alleging all facts 

and legal theories asserted against each named defendant by April 18, 2008. 
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23. Plaintiffs filed their Second Amended Class Complaint adding Solutia, 

Inc. and Solutia Inc. Employees Pension Plan as defendants and adding Billy 

J. Wright as a plaintiff.  

24. This action has not been certified as a class action and Monsanto has 

not filed an answer.  Chilivis v. Securities and Exchange Commission, 673 

F.2d 1205 (11th Cir. 1982); Bush v. City of South Salt Lake, No. 01-4121 

(10th Cir. 2002); Morrison v. Mahoney, No. 03-35161 (9th Cir. 2005); Pure 

Country Inc. v. Sigma Chi Fraternity, No. 02-1944 (8th Cir. 2002); Duda v. 

Board of Education of Franklin Park Public School District, 133 F.3d 1054 

(7th Cir. 1998). 

Monsanto’s Deposition Notices 

25. Monsanto has taken the position in Gilley v. Monsanto that it is 

irrelevant what Plaintiffs’ were told by Monsanto’s management regarding 

their pensions when the Sand Mountain plant closed in 1981 because the 

written plan document controls.   

26. Plaintiffs agree that the written plan controls, but it is the 1976 

Monsanto Salaried Employees’ Pension Plan that controls and not the 1981 

Plan adopted in 1982.  Nachwalter v. Christie, 805 F.2d 956, 960 (11th Cir. 

1986). 
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27. On April 22, 2008, Monsanto served Plaintiffs with deposition notices 

for May 6, 7, 8, 9 in the Law Offices of Baxley Dillard Dauphin and 

McKnight.  This is a middle division case requiring depositions to be held in 

the middle division because most of the Plaintiffs live in and around Marshall 

County, Alabama and because requiring Plaintiffs and their counsel to travel 

to Birmingham would be unduly burdensome and expensive in light of the 

parties’ resources. 

28. Monsanto has deposed more than fifteen former employees regarding 

events that transpired when Monsanto closed the Sand Mountain plant in 

1981.   

29. Monsanto has argued in response to Plaintiff’s Motion for Summary 

Judgment in Gilley that there was no uniform promise of vested benefits, 

managements’ oral representations are irrelevant, and nothing more than a 

variety of recollections.  [GR 180 at p. 7].   

30. While several people recall being given a document regarding a cutoff 

date of September 1, 1972, because of some special reason, such as a birthday 

or their own starting date being close to the cutoff date, others remember only 

a cutoff date or additional promised service time.  [GR 169-18 at 89:L 2-13; 

GR 176-2 at 50: L 6-11; GR 168-21 at 15: L4 to 17: L 16; GR 168-30 at 98:L 

11 to 102: L 7; GR 168-8 MON 003790; GR 167-9; R 167-7].   
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31. The Sand Mountain plant closed in 1981 nearly thirty years ago; 

recollections of ancient events understandably vary depending on whether the 

person had a specific reason for recalling the event.   

32.  Monsanto while simultaneously asking for an extension of time to file 

an answer seeks to compel untimely and burdensome depositions and answers 

to discovery requests while taking the position that what Plaintiffs and other 

workers were told when the plant closed is irrelevant. 

33. Plaintiffs insist it is relevant what workers were told about their 

pensions when the plant was preparing to close because of the equitable 

nature of their claims.  Varity Corporation v. Howe, 516 U.S. 489 (1996).  

34. The discovery sought is unreasonably cumulative or duplicative and 

unduly burdensome in light of Monsanto’s position that what employees were 

told or their representations about what they were given at the time the Sand 

Mountain plant was preparing to close is irrelevant, and prior to conducting 

additional depositions Monsanto should be required to stipulate that 

Plaintiffs’ testimony is relevant.   

35.  On April 23, 2008, Plaintiffs pursuant to ERISA 502(h) served a copy 

of the Complaint, First Amended Complaint, and Second Amended 

Complaint on the Secretary of Labor and the Secretary of Treasury.   
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36. Plaintiffs are required to give notice to the Secretary of Labor and the 

Secretary of Treasury, and while the Secretaries are not required to intervene 

they have the option of intervening in important ERISA litigation.   

37. Additionally, while Plaintiffs are of the opinion Solutia, Inc. and the 

Solutia Inc. Employees’ Pension Plan are so closely related to Monsanto 

Company, Inc. and Pharmacia that there will not be additional appearances on 

behalf of Solutia additional depositions are unwarranted at this time in light of 

the Secretaries’ option to intervene.    

38. Plaintiffs informed Monsanto’s defense counsel that they objected to 

depositions being held in Birmingham, Alabama at this time and suggested 

depositions should be postponed.   

Monsanto’s Motion to Compel 

39. On April 22, 2008, Monsanto filed a motion to compel discovery. 

40. On April 23, 2008, Monsanto filed a motion to strike or in the 

alternative an extension of time to file an initial response pleading. 

41. Plaintiffs were directed to respond to Monsanto’s motion to compel and 

motion to strike on or before April 29, 2008. 

42. On April 29, 2008, Plaintiff is to reply to defendants’ response to 

Plaintiff’s motion for summary judgment in Gilley.  
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43. ERISA demands that “[t]he summary plan description shall be written 

in a manner calculated to be understood by the average plan participant”.  29 

U.S.C. § 1022.  

44. Monsanto’s discovery requests are not worded in a manner calculated 

to be understood by the average plan participant, but rather Monsanto has 

written its discovery requests in legalese or in a manner calculated to be 

incomprehensible to the average plan participant.    

45. The ERISA standard for SPDs, “in a manner calculated to be 

understood by the average participant” requirement should be the standard for 

discovery requests directed at plan participants.  

46. Moreover Monsanto’s discovery requests are directed at Plaintiffs’ 

counsel regarding legal issues and mental impressions rather than Plaintiffs, 

and the requests directed at Plaintiffs are intermingled with requests directed 

to Plaintiffs counsel. 

47. Plaintiffs’ and plaintiffs’ counsel object to the commingling of 

interrogatories directed at plaintiffs and their counsel under the disguise of 

requests for answers to interrogatories addressed specifically to Plaintiffs 

because they are attempts at trickery and deceit filed by Monsanto in “bad 

faith” as part of an overall abusive litigation strategy.  
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48.   Plaintiffs object to interrogatories directed at Plaintiffs’ counsel based 

on the work product doctrine which is designed to prevent "unwarranted 

inquiries into the files and mental impressions of an attorney," Hickman v. 

Taylor, 329 U.S. 495, 510 (1946) (Supreme Court recognizing it is "essential 

that a lawyer work with a certain degree of privacy, free from unnecessary 

intrusion by opposing parties and their counsel.)".  Id. at 510-11;   Cox et al. v. 

Administrator United States Steel & Carnegie, 17 F.3d 1386, 1421 (11th Cir. 

1994). 

49. Monsanto has engaged in abusive litigation for four years as part of its 

strategy to secure forfeiture of Plaintiffs and other working class participants’ 

property at all costs.  

50. Monsanto has yet to discover any flaw in Plaintiffs’ counsel’s 

professional ethics and integrity yet Monsanto continues to personally attack 

Plaintiffs’ counsel. 

51. Because of the wording and language used by Monsanto and because 

interrogatories directed at Plaintiffs’ counsel are intermingled with those 

directed at the parties Plaintiffs have expressed to counsel they are having 

difficulty responding to interrogatories directed at them.   

52. Because Plaintiffs have had difficulty answering the interrogatories and 

questions about how to respond to Monsanto’s discovery requests have arisen 
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and because Plaintiffs are dispersed across North Alabama and Ohio Plaintiffs 

cannot respond to Monsanto’s discovery requests without direction from the 

Court. 

53. Monsanto served its discovery requests on Plaintiffs with due dates that 

correspond to the time to file Plaintiff’s motion for summary judgment in the 

related case of Gilley v. Monsanto.  Plaintiffs’ counsel objects to the timing of 

the discovery requests and further objects on the grounds that the requests are 

vague, ambiguous, overly broad, burdensome, and not reasonably calculated 

to lead to the discovery of admissible evidence. 

54. Monsanto filed its motion to strike or alternatively an extension of time 

to file an answer and a motion to compel that are now pending before the 

Court. 

55. The Court has directed Plaintiffs to respond to the motion to compel 

and the motion to strike on or before April 29, 2008. 

56. Plaintiff, coincidentally, is also due to reply to defendants’ response to 

Plaintiff’s motion for summary judgment in Gilley v. Monsanto on April 29, 

2008.  

57. Monsanto’s response to summary judgment in Gilley contains blatantly 

false misstatements of the record, alludes to Plaintiff’s counsel creating 

evidence which is patently false, improperly mischaracterizes the 

Case 4:06-cv-01564-CLS     Document 60      Filed 04/29/2008     Page 12 of 16



 13

interlocutory appeal as a final judgment, and makes objections and legal 

rulings in lieu of an answer such as: incomprehensible, legal conclusion, 

irrelevant, and prejudicial. 

58. Monsanto even disputes the evidentiary foundation for evidence made 

by Donald R. James, one of Monsanto’s own defense counsel, for documents 

recovered from the Sand Mountain plant.  See [GR Affidavit 2 Donald R. 

James, April 25, 2005].  

59. Plaintiffs here and Plaintiff in Gilley v. Monsanto remain committed to 

protecting the interest of all Monsanto’s workers and to recovering property 

belonging to them and other working class plan participants. 

60. Monsanto has accepted tax and other benefits for administering an 

alleged qualified defined benefit pension plan that was supposedly designed 

to cover a wide range of employees, both non-highly compensated employees 

“non-HCE” and highly compensated employees. 

61. The benefits Monsanto received for maintaining a defined benefit 

pension plan are part of the bargained for exchange between the legislature 

and employers in passing ERISA supposedly to protect pensions across the 

United States against forfeiture, especially pensions for the working class. 

62. Monsanto has ignored ERISA’s mandates in the operation of an alleged 

qualified defined pension plan by operating the plan in a discriminatory 
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manner in the interest of officers, shareholders, and other highly compensated 

employees. 

63. Monsanto has intentionally machinated an end-run around ERISA’s 

statutory mandates concealing past forfeitures and securing future forfeiture 

of working class participants’ property for the benefit of the privileged few 

highly compensated employees.  

64. This ERISA action is in reality a property dispute between the officers, 

shareholders, and other highly compensated employees and their former 

workers. 

65. Monsanto has been entrusted with the care of participants’ property 

under ERISA’s mandates until participants reach the age of retirement, which 

has benefited Monsanto’s officers, shareholders, and other highly 

compensated employees by giving them a favorable tax vehicle, by allowing 

them to hold plan funds as an asset for accounting purposes, by providing 

uniform rules for the operation of the plan in the federal forum, by giving 

them a mechanism to ensure worker retention, and by allowing them to avoid 

punitive sanctions in most cases. 

65. Monsanto through fraud, delay, obfuscation, and abusive litigation 

seeks to take the property entrusted in their care belonging to Plaintiffs and 
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other working class participants who provided faithful service to the company 

under the cover of law. 

66. Monsanto agreed to ERISA’s mandates for maintaining a defined 

pension plan that covers a wide range of employees in exchange for the 

benefits of establishing such a plan. 

67.  ERISA was designed as an equitable doctrine to protect the property 

interest of plan participants and to prevent forfeiture of working class 

participants.   

68. Plaintiffs’ and their counsel should not have to suffer further abusive 

litigation tactics, fraud, and delay. 

70. “Fiat Justitia Ruat Coelum”.  State of Alabama v. Norris (1933) (Judge 

James E. Horton quoting Murray William, Lord of Mansfield in “The 

Scottsboro Boys Trial”).   

WHEREFORE, Plaintiffs pray this Honorable Court takes into 

consideration the nature of this class action and various factors of this 

litigation and the related case Gilley v. Monsanto when ruling on Monsanto’s 

motion to compel and motion to strike as well as Plaintiffs’ Motion for a 

Protective Order under Rule 26(c).    

Respectfully  
          

/s/ Elisa Smith Rives 
 Elisa Smith Rives  
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Attorney for Plaintiffs  
        ASB # -9351-E61R 
Elisa S. Rives, LLC 
2208 Ringold Street, Ste 103 
Guntersville, AL 35976 
 
 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and correct copy of the 
foregoing was served by the electronic filing system for the Northern District 
of Alabama on the following counsel of record, this 29th day of April, 2008. 

 
BAXLEY, DILLARD, DAUPHIN,  
McKNIGHT & BARCLIFT 
William J. Baxley  
Donald R. James, Jr. 
Joel E. Dillard 
2008 Third Avenue South  
Birmingham, AL 35233 
 
BRYAN CAVE, LLP 
Jeffrey S. Russell 
Darci F. Madden 
211 N. Broadway 
Suite 3600 
St. Louis, MO 63102   /s/ Elisa Smith Rives 
      Elisa Smith Rives  
      ASB # 9351-E61R    
      Telephone/FAX (256) 582-3559 
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