
 Specifically, defendants propounded the following written discovery requests:  (1) request1

for production directed to plaintiff Jacky T. Blackwell; (2) request for production directed to plaintiff
J. Russell Newman; (3) request for production directed to plaintiff Thomas F. Campbell; (4) request
for production directed to plaintiff Fred D. Works; (5) request for production directed to plaintiff
James L. Collins; (6) request for production directed to plaintiff Wendell E. Sims; (7) request for
production directed to plaintiff Robert H. Heptinstall; (8) interrogatories directed to plaintiff Jacky
T. Blackwell; (8) interrogatories directed to plaintiff J. Russell Newman; (9) interrogatories directed
to plaintiff Fred D. Works; (10) interrogatories directed to plaintiff James L. Collins; (11)
interrogatories directed to plaintiff Wendell E. Sims; and (12) interrogatories directed to plaintiff
Robert H. Heptinstall.  See doc. no. 54 (Motion to Compel), Ex. C - Ex. P.
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ORDER

This action is before the court on three interrelated motions arising out of

discovery disputes.  On February 22, 2008, defendants served plaintiffs with certain

interrogatories and requests for production.   Plaintiffs’ responses or objections were1

due within thirty days of that date.  See Fed. R. Civ. P. 33(b)(2); Fed. R. Civ. P.

34(b)(2)(A).  More than sixty days have now elapsed since service of those items, and
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 See doc. no. 54.2

 Doc. no. 59 (Motion for Protective Order).3

 Doc. no. 66 (Revised Response to Motion to Compel and Motion for Leave to File Answers4

to Interrogatories Under Seal).
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yet plaintiffs still have not responded or objected.  After trying, unsuccessfully, to

obtain compliance without judicial intervention, defendants moved the court to

compel responses, and for an award of attorneys’ fees and expenses.2

Plaintiffs initially responded to the motion to compel by filing a motion for a

protective order pursuant to Fed. R. Civ. P. 26(c).   In the motion and supporting3

brief, plaintiffs proffered (for the first time) a number of objections, and argued that

the motion to compel was due to be denied.  Additionally, plaintiffs informed the

court that, on April 22, 2008, defendants served them with several deposition notices,

setting plaintiffs’ depositions for May 6, 7, 8, and 9, 2008, in Birmingham, Alabama.

In the motion, plaintiffs formally object to the depositions for a number of reasons,

and ask the court to issue an appropriate protective order.  Most recently, plaintiffs

revised their response to the motion to compel and, while still objecting to

defendants’ discovery requests, asked permission to file answers to certain of the

contested interrogatories under seal.4

After a thorough review, the court simply cannot discern whether plaintiffs

intend the latest filing to be a partial concession regarding the motion to compel, or
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 Doc. no. 59, at 2.5

 Id. at 3.  Plaintiffs’ counsel also contends that the discovery requests seek opinions as to her6

clients’ legal positions.  See, e.g., doc. no. 60 (Brief in Support of Motion for Protective Order), at
10.  Plaintiffs’ counsel does not identify any specific requests that call for her mental impressions
or other privileged information.  Without any assistance from plaintiffs’ counsel, the court has
conducted an independent review of the requests, and discerns no basis for this objection.  At most,
defendants “ask for an opinion or contention that relates to fact or the application of law to fact” —
a type of question that is expressly endorsed by Federal Rule of Civil Procedure 33(a)(2).  See Fed.
R. Civ. P. 33(a)(2) (“An interrogatory is not objectionable merely because it asks for an opinion or
contention that relates to fact or the application of law to fact[.]”).
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an offer to tender some discovery responses under continuing protest.  To avoid any

confusion, the court will address each pending motion under the assumption that

plaintiffs continue to oppose defendants’ written discovery requests.

I.  Defendants’ Interrogatories and Requests for Production

The court will first address defendants’ written discovery requests.  Plaintiffs’

motion for a protective order, as revised, contains a number of objections that were

not proffered at any time prior to defendants’ motion to compel.  Plaintiffs argue, for

instance, that the discovery sought is unduly burdensome, that the requests “have

been written in legalese,”  and that the requests were calculated “to interfere,5

intimidate, and burden Plaintiffs’ counsel.”   The court has reviewed all of the6

interrogatories and requests for production, and is satisfied that they are standard,

clearly-written questions that are routinely directed to plaintiffs in litigation of this

type.

More fundamentally, however, plaintiffs have waived any and all objections

Case 4:06-cv-01564-CLS     Document 71      Filed 05/09/2008     Page 3 of 8



-4-

by failing to timely assert them in response to the interrogatories and requests for

production.  See 10A Federal Procedure, Lawyers Edition § 26:645 (“Although a

party from whom discovery is sought under Fed. R. Civ. P. 34 may seek a protective

order under Fed. R. Civ. P. 26(c), it is still necessary to make timely objections in

response to the request; failure to do so results in waiver of the objections not raised

in the response.”) (emphasis supplied) (citing, e.g., Perry v. Golub, 74 F.R.D. 360,

363 (N.D. Ala. 1976)); Socas v. Northwestern Mutual Life Insurance Co., No. 07-

20336-CIV, 2008 WL 619322, at * 6 (S.D. Fla., Mar. 4, 2008) (“Even if this Court

were inclined to credit Plaintiff’s position that the documents requested are irrelevant,

she waived the argument by mentioning it for the first time in her response to the

instant motion to compel and failing to timely raise it as an objection to

Northwestern’s original request for production.”).  See also Fed. R. Civ. P. 33(b)(4)

(“Any ground not stated in a timely objection [to an interrogatory] is waived unless

the court, for good cause, excuses the failure.”) (emphasis supplied).  Plaintiffs have

not even attempted to explain why they failed to respond or object to the discovery

requests in a timely manner and, therefore, they have not met the “good cause”

exception.

Accordingly, defendants’ motion to compel is due to be granted.  Likewise, to

the extent that plaintiffs direct their motion for a protective order at the interrogatories
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and requests for production made the subject of defendants’ motion to compel, the

motion for a protective order is due to be denied.

II.  Defendants’ Deposition Notices

Another portion of the motion for a protective order seeks relief from

defendants’ recently issued deposition notices, which direct plaintiffs to appear for

depositions in Birmingham, Alabama, rather than in Marshall County, Alabama,

where most of the plaintiffs reside.  Regardless of the location, plaintiffs object to any

depositions taking place at the present time because the complaint was recently

amended to add two defendants, neither of which have made an appearance.

Moreover, plaintiffs believe the depositions should be delayed for the additional

reason that the Secretary of Labor and the Secretary of the Treasury were recently

notified of this suit, and may decide to intervene.

Although the court bristles at the notion of permitting further delay in this case,

at least some of plaintiffs’ concerns are valid.  The potential for appearances by

additional parties certainly weighs in favor of deferring the named plaintiffs’

depositions.  What is more, plaintiffs still have not responded to defendants’ written

discovery requests.  In their motion to compel, defendants specifically note that they

“must be able to receive and review the responses to written discovery prior to
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conducting the depositions of the named plaintiffs.”   With all of this in mind, the7

motion for a protective order will be granted to the extent that it seeks a temporary

stay of plaintiffs’ depositions.

III.  Plaintiffs’ Motion for Leave to File Under Seal

As outlined above, plaintiffs will be ordered to respond to defendants’ written

discovery requests.  In their latest filing, however, plaintiffs ask the court for

permission to file answers to certain interrogatories under seal.  Plaintiffs do not

identify any valid reason why these answers should be sealed and, regardless, this

court’s Local Rules prohibit the filing of discovery materials in civil cases.  See N.D.

Ala. L.R. 5.1(b).  Therefore, this motion will be denied.

IV.  Conclusion and Orders

In accordance with the foregoing, plaintiffs’ motion for a protective order  is8

GRANTED to the extent that it seeks cancellation of the deposition notices identified

in the motion.  If these depositions have not already taken place, the parties are

directed to work together in good faith to negotiate  revised dates for the depositions

that will assuage the concerns outlined above.

To the extent that plaintiffs’ motion for a protective order  seeks relief from9
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defendants’ written discovery requests, however, it is DENIED, and defendants’

motion to compel  is GRANTED.  Relatedly, plaintiffs’ motion for leave to file10

responses to defendants’ interrogatories under seal  is DENIED.  Instead, plaintiffs11

are ORDERED to fully, completely, and truthfully respond to the interrogatories and

requests for production made the subject of defendants’ motion to compel in the

ordinary manner, without objections, on or before May 19, 2008.  Failure to so

respond will result in the imposition of sanctions above and beyond those

outlined below, which could include dismissal of this case.

Finally, because plaintiffs’ failure to respond to defendants’ written discovery

requests was not substantially — or even marginally — justified, and no other

circumstances make an award of expenses unjust, plaintiffs’ counsel will be required

to personally pay the reasonable attorneys’ fees and expenses incurred by defendants

in connection with filing the motion to compel.  See Fed. R. Civ. P. 37(a)(5)(A); Fed.

R. Civ. P. 37(d)(3).  Counsel for defendants is ORDERED to submit an affidavit

containing an accounting of time spent on drafting the motion to compel and response

in support thereof, on or before May 20, 2008, together with a separate affidavit

addressing a reasonable and customary hourly fee.
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DONE and ORDERED this 9th day of May, 2008.

______________________________
United States District Judge
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