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THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ALABAMA 

MIDDLE DIVISION 
 
ROBERT HEPTINSTALL, et al. ) 
      ) 
 Plaintiffs,    ) 
      ) 
v.      ) Case No. CV 06-P-1564-CLS 
      ) 
MONSANTO COMPANY, ET AL., ) 
      ) 
 Defendants.    ) 
 

MEMORANDUM IN OPPOSITION TO PLAINTIFFS’ MOTION TO 
COMPEL AND REQUEST FOR FEES AND COSTS 

 
 Plaintiffs’ motion to compel blatantly misstates the discovery record and 

merits not only denial but the imposition of fees and costs.  Defendants have not 

refused to produce documents — they simply cannot produce records from more 

than twenty-five years ago that do not exist or cannot be located. 

 Two days before filing, Plaintiffs’ counsel served Defendants’ counsel with 

a draft motion to compel.  Defendants promptly responded, explained that 

documents were not being withheld and agreed to search for and produce certain 

additional documents for which no document request had been served.  Doc. 69-5.  

Defendants stood on their objection to only one category of documents identified 

in the draft motion to compel: namely, Plaintiffs’ requests for the pay records of 

each and every employee who ever worked at the Sand Mountain plant in its nine 

years of operation.  Doc. 69-5 at p.2.  
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 Plaintiffs’ counsel ignored everything we said and proceeded to file the 

exact same motion to compel (with a couple of extra record citations), without 

mentioning that Defendants have agreed to produce several additional categories of 

documents and have represented to Plaintiffs that all responsive documents that 

have been located relating to all but one of the other identified categories have 

been provided to Plaintiffs.  This falls well short of counsel’s duty of candor to the 

Court, and Defendants are entitled to their fees and costs in opposing this pointless 

motion.  Indeed, such an award is required by Rule 37(a)(5)(B), Fed. R. Civ. P. 

The Specific Requests 

 1. Personnel files for named Plaintiffs other than Robert Heptinstall. 

 Plaintiffs’ first complaint is that Defendants “refused” to produce personnel, 

pay, and benefits records for any of the named Plaintiffs other than Mr. Heptinstall. 

This is untrue. As Defendants explained to Ms. Rives in their May 7 letter, they 

have searched for files relating to Mr. Sims and Mr. Collins and have not located 

any.  Although Defendants have no control over Solutia, Inc. or its files, in 2006 

Defendants asked Solutia for any files it had on the three original Plaintiffs.  

Solutia located records only for Mr. Heptinstall, and those were provided to 

Plaintiffs’ counsel.  This is precisely what we told Plaintiffs’ counsel last week, 
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and she still filed the motion to compel.1 

 Contrary to their assertion, Plaintiffs have never served discovery requests 

for documents relating to the newer Plaintiffs (Mr. Newman, Mr. Blackwell, Mr. 

Campbell, or Mr. Works).  See Doc. 25, Ex. 3 at Request No. 3 (“Produce any and 

all documents relating to plaintiffs, Robert H. Heptinstall, Wendell E. Sims, and 

James “Larry” Collins, employment…”)(emphasis supplied).  Notwithstanding 

the lack of any pending document request, Defendants told Plaintiffs’ counsel that 

they would produce any personnel or pay records that they can locate relating to 

these individuals.  Doc. 69-5.  Plaintiffs’ counsel ignored that agreement and filed 

a completely unnecessary and unwarranted motion to compel. 

 2. IRS Determination Packets for 1976 and 1981 Plans. 

 Similarly false is Plaintiffs’ contention that Defendants have “refused” to 

provide copies of the IRS Determination Packets for the 1976 Plan and the 1981 

Plan.  Doc. 69 ¶ 11. As Defendants advised Ms. Rives on May 7, they have 

provided to her as many of these more than twenty-year-old documents as they 

have been able to locate. Doc. 69-5. 

 3. Submissions to the Secretary of Labor regarding the 1981 changes to  
  the Plan. 
 
 As above, there is no truth to the contention that Defendants “refused to 

                                                 
1 Defendants provided Plaintiffs’ counsel the same information months ago.  See Exhibit 1 
hereto (letter dated February 26, 2008).   
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provide reports made by the plan administrator to the Secretary of Labor regarding 

material modifications made… regarding the 1981 amendment.”  Doc. 69 ¶ 12.  

While Defendants vigorously disagree that such submissions affect the amendment 

of the Plan as argued in Plaintiffs’ summary judgment briefing in Gilley, they 

nonetheless have provided all submissions to the Secretary of Labor regarding the 

1981 changes to the Plan that they have been able to locate and so advised 

Plaintiffs’ counsel on May 7.  Doc. 69—5.  Of course, if any additional responsive 

documents become available, Defendants will provide them to Plaintiffs’ counsel. 

 4. 5500 filings for 1971-1979 and 1982-1993.  

 Although these documents have no apparent relevance to Plaintiffs’ claims, 

Defendants agreed to provide them if they can be located.  Doc. 69-5.  Plaintiffs 

again misrepresent the record in contending that Defendants have refused to do so.  

Doc. 69 ¶13. 

 5. Payroll records for all Sand Mountain employees. 

  Defendants tendered timely and valid objections to Plaintiffs’ request for 

“any and all pay records for all non-exempt employees that worked at the Sand 

Mountain plant from 1972 to 1982.”  Doc. 25 Ex. 3 at Request 5.  Specifically, 

Defendants objected on the grounds that the request “is overly broad, unduly 

burdensome, and not reasonably calculated to lead to the discovery of admissible 

evidence in that (i) it seeks information regarding employees or retirees who are 
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not potential members of the putative class described in Plaintiffs’ Complaint; (ii) 

it is premature because the Court has not yet determined whether this action may 

be maintained as a class action, or the scope of the class, if any; (iii) it seeks the 

disclosure of confidential or private information which is not relevant to any issue 

in this case; and (iv) it seeks information that is not maintained in the form 

requested by plaintiff.” Doc. 25 Ex. 3 at Request 5.       

 Plaintiffs have made no attempt to overcome these reasonable objections — 

or even to acknowledge that timely objections were served.  More importantly, the 

objections are well-founded because the records are legally irrelevant and 

gathering and producing them would be burdensome and costly.  First, the 

Eleventh Circuit’s June 28, 2007 order in Gilley makes clear that the Plan acted 

appropriately in using an equivalency, rather than the number of hours any 

participant actually worked, in calculating Vesting Service.  Thus, the payroll 

records are not relevant to calculating Vesting Service — and certainly not the 

records of other employees.  Second, the burden of such a search for these old and 

voluminous records cannot be justified.  Even determining the extent of existing 

hard copies or older computer systems would be time-consuming.  Under 

controlling Eleventh Circuit law, the burdens of production must be considered 

“[e]ven where the requested information has some relevance, however, courts have 

a duty to limit overbroad discovery in light of the burdens imposed.” Earley v. 
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Champion International Corp., 907 F.2d 1077, 1084 (11th Cir. 1990).  As a result 

courts have repeatedly denied such sweeping discovery in would-be class actions.  

Stewart v. Winter, 669 F.2d 328, 331-32 (5th Cir. 1982)(denying class-wide 

discovery prior to certification, citing the enormous burden on defendants and 

stating that “[e]nforcing plaintiffs’ sweeping request would have imposed on 

defendants one of the major burdens of defending this omnibus class action prior to 

any determination that the action was maintainable as such”); Washington v. 

Brown & Williamson Tobacco Corp., 959 F.2d 1566, 1571 (5th Cir. 

1992)(upholding denial of class-wide discovery “irrelevant to the class-

certification issues”); National Organization for Women, Farmington Valley 

Chapter v. Sperry Rand Corp., 88 F.R.D. 272, 277 (D. Conn. 1980) (production of 

a “mountain of documents” in a pre-certification setting is a “wasteful and 

unjustifiable action”).  Third, the request for plant-wide records is especially 

egregious given all that has gone before.  No class has been certified in this case, 

and Judge Propst held no fewer than three times that the same proposed class could 

not be certified (Gilley, Case No. 04-PT-0562, Docs. 50, 51, orders dated 3/25/05 

(no docket number assigned), Docs. 114, 115.).  When presented with Plaintiff’s 

motion to compel plant-wide records in Gilley, Magistrate Davis denied the 

motion. Gilley, Doc. 74. 
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Request for Fees and Costs 

 Rule 37(a)(5)(B) provides that a Court “must, after giving an opportunity to 

be heard, require the movant, the attorney filing the motion, or both to pay the 

party or deponent to opposed the motion its reasonable expenses incurred in 

opposing the motion, including attorneys’ fees” (emphasis added).  The only 

exception is where the motion was “substantially justified” or if such an award 

would be “unjust.”  Id.  Neither exception applies here.2 

 Defendants have already:  (i) produced all existing responsive documents, 

(ii) agreed to produce personnel records for the new plaintiffs despite the fact that 

no formal document request was served, and (iii) agreed to search for and produce 

Form 5500 filings from years well beyond the pertinent events, despite Plaintiffs’ 

failure to show relevance.  Plaintiffs misstate the record when they claim that 

Defendants “refused” to produce these documents, making clear that the motion is 

without justification. 

 Moreover, the filing of the motion was completely unnecessary.  With the 

exception of the request for plant-wide payroll records to which Defendants 

continue to object (and which was previously denied by Judge Davis), Defendants 

have committed to produce the requested documents, to the extent that they can be 

                                                 
2 Defendants sought to avoid making this request and asked Plaintiffs to withdraw their motion 
to compel last week.  See Exhibit 1 hereto.  Plaintiffs never responded. 
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found.  As Judge Davis previously explained to Plaintiffs’ counsel in the related 

Gilley action, Defendants cannot be compelled to produce documents that cannot 

be located or do not exist.  See Gilley, Doc. 74 p.5.   

 Finally, there is no basis for moving to compel the production of each and 

every pay record for each and every employee who ever worked at Sand Mountain.  

Plaintiff brought and lost the same motion to compel in the Gilley case.  The case 

against compelling the records is even stronger following the Eleventh Circuit’s 

holding that the Plan may use an equivalency to calculate vesting service under the 

1981 Plan and is not compelled to count actual hours. 

Conclusion 

 For the above reasons, the motion to compel should be denied and 

Defendants should be awarded expenses in light of Plaintiffs’ repetitive motion 

practice and willful disregard for the record. 
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       Respectfully submitted, 

       BRYAN CAVE LLP 

       
By  /s/  Darci F. Madden   
 Jeffrey S. Russell 
 Darci F. Madden 
 Bryan Cave, LLP 
 One Metropolitan Square 
 211 N. Broadway, Suite 3600 
 St. Louis, MO  63102 
 (314)259-2000 
 (314)259-2020 (facsimile) 
 
 William J. Baxley 
 Joel Dillard 
 Donald R. James, Jr. 
 Baxley, Dillard, Dauphin, 
 McKnight & Barclift 
 2008 Third Avenue South 
 Birmingham, Alabama  35233 
 (205) 271-1100 (telephone) 
 (205) 271-1108 (facsimile) 

 
Attorneys for Defendants 
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CERTIFICATE OF SERVICE 

 

I certify that a copy of the foregoing was filed electronically on the 14th day 

of May, 2008 with the Clerk of the Court to be served by operation of the Court’s 

electronic filing system upon Elisa Rives, 103 Ringold Plaza, 2208 Ringold Street, 

Guntersville, Alabama 35976 

 

 By   /s/  Darci F. Madden   
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