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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

MIDDLE DIVISION 
 

ROBERT H. HEPTINSTALL, et al. ) 
      ) 
   Plaintiffs,  ) 
      ) CIVIL ACTION NO. 

v.      ) 
      ) CV-06- CLS-1564-M 
MONSANTO COMPANY, INC.,  ) 
et al.      ) 
      ) 
   Defendants.  ) 
       
PLAINTIFFS’ REPLY TO DEFENDANTS’ RESPONSE TO SECOND 

MOTION TO COMPEL DISCOVERY 
 

 COMES NOW Plaintiffs, Robert H. Heptinstall, Wendell E. Sims, 

James L. Collins, Jacky T. Blackwell, Thomas F. Campbell, J. Russell 

Newman, and Fred D. Works as individuals and as  representatives on behalf 

of the class and plan, and file this reply to defendants’, Pharmacia 

Corporation, “Old” Monsanto Company, Inc. (“Monsanto”), the “New” 

Monsanto Company, Inc. (“New” Monsanto), the Monsanto Company 

Employee Benefits Plan Committee (“the Committee”), the Monsanto 

Salaried Employees’ Pension Plan, the Monsanto Company Employee 

Benefits Executive Committee (“Executive Committee”) (collective “ 

defendants”),  response to Plaintiffs’ second motion to compel pursuant to 

Federal Rules of Civil Procedure Rule 37.   

FILED 
 2008 May-21  PM 03:17
U.S. DISTRICT COURT

N.D. OF ALABAMA
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On August 11, 2006, plaintiffs filed this class action as a continuation 

and follow-up to the related class action Gilley v. Monsanto, CV 04-0562, 

filed March 17, 2004.1  [R 1; Gilley Record “GR” 1].  Discovery disputes 

have been ongoing.2  [R 25 and GR 33, 54].  Defendants have persistently 

throughout four years of litigation in Gilley and in the instant action denied 

discovery on the class issue and other similarly situated participants, the 

amendment process, the issue of whether the Secretary of Labor and 

Secretary of Treasury were properly notified of the 1981 amendment, the 

issue of whether participants at the Sand Mountain plant received summary 

plan descriptions “SPDs” for the 1976 and 1981 plans and if so when were 

they furnished, Form 5300s showing the true form of the 1976 and the 1981 

Plan, the full executive record showing the timing of the amendment of the 

1976 Plan as the 1981 Plan, personnel files for plaintiffs other than Robert 

H. Heptinstall and Wendell F. Gilley, Form 5500s after 1982 that show the 

timing of amendments and the number of separated non-HCE versus HCE 

vested participants, Adobe files of personnel records and other documents 

                                                 
1 Judge Propst denied Plaintiff’s motion for class based on numerosity stating “[t]he court 
concludes that this case does not lend itself to class certification. Plaintiff has not 
identified a single employee similarly situated to the plaintiff; much less a sufficient 
number for numerosity.”  [GR 51 at p. 65].   
2 In Gilley v. Monsanto, Judge Propst referred plaintiff’s motion to compel to Magistrate 
Judge Davis for disposition; it was heard after discovery ended and after Judge Propst 
denied the motion for class based on numerosity. [GR 34].  Judge Davis granted in part, 
denied in part, and found the motion moot in part.  [GR 74].  Judge Davis did not award 
Plaintiff as the prevailing party attorney’s fees and costs. Id. 
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from the Decatur plant that the Court ordered defendants to produce in 

Gilley [GR 161], pay records for 1972 for Sand Mountain employees, and 

documents regarding the true reason for the closing of the Sand Mountain 

plant.  [Exh. A-C; GR 33; R 25].   

The First Motion Compel  

On October 20, 2006, plaintiffs served defendants with certain 

interrogatories and requests for production.3 [Exh. D; R 25 Exh. 1]. 

Responses and objections were due within thirty days of that date.  Fed. R. 

Civ. P. Rule 34.  Defendants did not timely object by November 20, 2006.  

[Exh. K; R 9-10, 18; GR 8].  Plaintiffs’ counsel having dealt with defendants 

in regards to various discovery issues over a two year period in Gilley made 

several inquiries regarding the discovery to defense counsel when it was 

obviously past due.  See Exhibits E, G, H, & I.  Defense counsel’s proffered 

reason for the delay in responding was that counsel was waiting on 

verification from their clients.  Exh. F.  Plaintiffs continued to inquire about 

the past due discovery on November, 27th, 29th, and 30th 2006.  Exh. G, H, 

                                                 
3 Specifically, plaintiffs propounded Plaintiffs’ First Request for Production of 
Documents and Plaintiffs’ First Set of Interrogatories on behalf of Plaintiffs Robert H. 
Heptinstall, Wendell E. Sims, and James L. Collins on defendants, Monsanto Company, 
Inc., Monsanto Company Salaried Employees’ Pension Plan, Monsanto Company 
Employee Benefits Plans Committee, Monsanto Company Employee Benefits Executive 
Committee, and Pharmacia (formerly Monsanto Company). The original email sent on 
October 20, 2006, with attached interrogatories and requests for production are presented 
as Exhibit D herein.   

Case 4:06-cv-01564-CLS     Document 88      Filed 05/21/2008     Page 3 of 19



 4

& I.  On November 30, 2006, when defendants’ discovery objections and 

responses were ten days past due and after numerous inquiries from 

plaintiffs’ counsel, counsel for defense responded that they were in the midst 

of a winter storm.  Exh. J.  On December 1, 2006, plaintiffs’ counsel 

inquired again about the past due discovery.  Exh. K.  Later on that same day 

plaintiffs’ counsel finally received defendants’ objections and plaintiff 

Robert H. Heptinstall’s personnel and administrative appeal file and a 2002 

SPD dated November 28, 2006, eleven days after it was due.  Exh. L.  After 

two more attempts to resolve the matter without the Court’s involvement as 

required by the federal rules, plaintiffs’ were forced to file their first motion 

to compel on December 11, 2006, when defendants’ discovery responses 

were 22 days past due.  [R 25; Exhs. L-O].   

While plaintiffs were attempting to resolve the discovery dispute with 

Pharmacia and “New” Monsanto Company, they sought discovery from 

Solutia, Inc., the another successor entity of “Old” Monsanto (Pharmacia) 

which was in bankruptcy and not a party.4  On December 15, 2006, plaintiffs 

filed a motion for order directing defendants and related parties to stop 

                                                 
4 Pharmacia, Monsanto Company, Inc. and Solutia, Inc. are all interconnected and 
interrelated with the “Old” Monsanto Company, Inc. (now Pharmacia) the sponsor of the 
Monsanto Salaried Employees’ Pension Plan 1976, the plan in which plaintiffs are 
participants.  Exh. P.  Pharmacia, the “new” Monsanto Company, Inc., and Solutia, Inc. 
entered into various agreements to indemnify each other and share litigation and liability.  
Exh. P at 9-10.    
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destroying documents necessary to the obtainment of participants’ benefits.  

[R 28].  Defendants’ only response was that Solutia Inc. was a separate 

entity over which they had no control.5  [R 33].  While insisting documents 

relating to the timing of the 1981 Plan could not be located defendants 

represented to the court of appeals in Gilley that the 95 Hour Rule was 

adopted prior to January 1, 1981, the effective date of the 1981 Plan.  Form 

5500s submitted into evidence in Gilley show the only amendment that 

required summary plan descriptions to be furnished to participants was an 

amendment adopted in 1982.6  [GR 167-169, 174].  After requesting 

additional time to answer, defendants filed consecutive motions to dismiss 

raising the same argument raised in Gilley while continuing to insist 

documents responsive to plaintiffs’ requests could not be located.7  [R 29, 

31, 33, Exhibit A-V].   At defendants’ insistence the hearing of 2005 was 

limited to the single issue of Gilley’s hours of service for 1972 eliminating 

                                                 
5 Plaintiff’s motion for sanctions in Gilley v. Monsanto remains pending. [GR 170]. 
6 The 1981 SPD “Benefits . . . for Monsanto people” was the first SPD to mention the 95 
Hour Rule.  [GR 168-23].   
7 Monsanto has raised the same misguided argument in each of its motions to dismiss 
here and in Gilley.  [R 9, 13, 82; GR 8].  Monsanto continues to mischaracterize claims 
under ERISA § 502(a)(3) for violation of ERISA’s mandates as nothing more than  
claims for benefits.  Id.   Defendants’ motion to dismiss in Gilley was denied.  [GR 23-4].  
Monsanto has now filed its third motion to dismiss here raising the same argument. [R 
82].  When the appeal in Gilley was filed documents responsive to plaintiffs’ requests 
located in a former Monsanto plant in Decatur, Alabama, now a Solutia, Inc. plant stored 
there undisturbed for twenty five years were shredded. [R 29; Exh. A-V; R 82,-3; see also 
GR].   
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the opportunity for plaintiff to present evidence on the timing of the 1981 

Plan and defendants’ violation of ERISA’s mandates in the operation of the 

plan.  [R 77-80].  

On February 8, 2007, without a hearing or further inquiries from the 

parties the Court caught off guard by defendants’ insistence Solutia was an 

unrelated third party and the case being newly transferred denied plaintiffs’ 

motion for an order or preliminary injunction to stop the shredding of 

evidence.  [R 36].  On May 15, 2007, after more than 177 days had elapsed 

since discovery was due from defendants the Court dismissed plaintiffs’ 

motion to compel without prejudice and ordered the parties to discuss a stay 

in the proceedings pending the appeal in Gilley v. Monsanto.  [R 37].   In its 

Order dismissing the motion to compel the Court stated “[b]oth the court and 

plaintiffs would benefit from thorough discovery on the issue of whether this 

action is amenable to treatment as a class action, before rushing to the 

certification stage.”  [R 37 at p. 5].  Plaintiffs agreed to a stay in the 

proceedings only because the Court directed them to do so.  [R 38].  The 

Court entered the stay promising to enter an initial order and a scheduling 

order when the stay was lifted.  [R 39].   
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Plaintiffs’ Second Motion Compel 

On January 28, 2008, the Court lifted the stay and entered a class 

scheduling order.  [R 45].  After seeking clarification from the Court 

plaintiffs’ once again requested responses to their discovery requests made 

in October 2006.  Exh. Q.  Defendants continued to make a variety of 

implausible excuses as to why they could not respond to plaintiffs’ discovery 

requests as they had done in Gilley stating they “simply could not produce 

records from more than twenty-five years ago because the records do not 

exist or cannot be located.  Exh. Q-V.  “New” Monsanto and Pharmacia, 

“Old” Monsanto, while claiming documents responsive to plaintiffs’ 

requests could not be located were simultaneously claiming they had no 

control over Solutia, the successor entity, despite agreements between the 

parties to the contrary. [Plaintiff’s Motion for Sanctions in Gilley, GR 170; 

GR 175; see also R 33 Exh. A].   Defendants’ response to the motion for 

sanctions in Gilley was irrelevant invective that plaintiff’s counsel, counsel 

to Gilley and plaintiffs here, was guilty of irresponsible conduct citing a 

directive issued by another Judge in an unrelated case for plaintiffs’ counsel 

to review her Oath.  
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Personnel Files 

 Plaintiffs renewed their requests for defendants to respond to the 

October 20, 2006, discovery requests on February 25, 2008.  Exhs. Q, R, S.  

Defendants responded that plaintiffs’ counsel should see their response of 

December 1, 2006, adding they had already produced all personnel files they 

could locate.  Exh. T.  As additional plaintiffs were properly added 

defendants had a duty to supplement their response to plaintiffs’ original 

discovery requests, which was untimely, because the discovery requests 

were ongoing and continuing. If defendants truly had the intention of 

producing additional discovery responsive to plaintiffs’ requests, as they 

now maintain, it should have been produced no later than March 25, 2008.    

IRS Determination Packets for 1976 and 1981 Plans 

Defendants, Pharmacia “Old” Monsanto Company, “New” Monsanto 

Company, the Committee and the Plan maintain they have provided all the 

IRS documents they have been able to locate.  Pharmacia, “Old” Monsanto, 

as the sponsor of an alleged qualified defined benefit pension plan has legal 

responsibility for maintaining documentation in its permanent record related 

to all versions of the plan.8  Pharmacia’s legal responsibility comes with a 

                                                 
8 Since its origin Pharmacia “Old” Monsanto Company has amended and restated the 
Monsanto Salaried Employees’ Pension Plan from time to time and set forth each 
amendment in separate documents and identified them as separate plans, the 1956 plan, 
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concomitant fiduciary duty to ALL participants to protect their property held 

in trust for their retirement.  ERISA § 404.  Successor entities of Pharmacia 

who maintain similar plans and trusts that are derivative of Pharmacia’s 

defined pension plan and trust have a fiduciary duty to maintain documents 

in their permanent record related to the protection of participants’ property.  

[Exh. W; GR 168-11]. 

Former employees of the Sand Mountain plant, a chemical division of 

the “Old” Monsanto, now Pharmacia, were participants in the Monsanto 

Salaried Employees’ Pension Plan 1976.  Assets of the Monsanto Salaried 

Employe(e)s’ Pension Plan 1976 were collectively invested in The 

Monsanto Company Master Retirement Trust (“Master Trust”) with the 

assets of certain other “Old” Monsanto Company pension plans under a 

Master Trust Agreement.  [GR 167-22 to 167-27].  Each participating plan is 

entitled to an interest in the Master Trust’s net assets and net earnings, 

although not necessarily an interest in the individual Trust assets, liabilities, 

income and expenses.  Id. Effective January 1, 1997, “Old” Monsanto 

amended its Retirement Benefits Program and on September 1, 1997, 

pursuant to the parties’ Distribution and Compensation Allocation 

Agreements “Old” Monsanto spun-off its chemical business as Solutia, Inc 

                                                                                                                                                 
the 1961 plan, the 1966 plan, the 1971 plan, the 1976 plan, and the 1981 plan.  [GR 167-
20 at p. 1]. 
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(“Solutia”).  [R 33 Exh. A].  Pursuant to the Compensation Allocation 

Agreement assets held in the Master Trust attributable to Monsanto’s 

chemicals group were distributed to the Solutia, Inc. Employees’ Pension 

Plan (“Solutia Plan”). Id.  The effective date of the Solutia Plan is December 

30, 1940, the same effective date as the “Old” Monsanto Retirement plan.  

Exh. X.  The now defunct Sand Mountain plant is a former business 

operated by “Old” Monsanto as part of its chemicals group.  “Old” 

Monsanto also operated a plant in Decatur, Alabama as part of its chemicals 

group.  As a result of the spin-off some, but not all, former employees of the 

now defunct Sand Mountain plant and participants of the Monsanto Salaried 

Employees’ Pension Plan 1976 are now participants of the Solutia Inc. 

Employees’ Pension Plan and others remain participants of the Monsanto 

Salaried Employees’ Pension Plan.  [GR 167-5].  Pharmacia and all its 

successor entities, “New” Monsanto Company, Inc. and Solutia, Inc., are 

now parties to this action under the Second Amended Complaint.   

Pharmacia and its successor entities one and all have a fiduciary duty to 

ALL participants of the defined benefit pension plan that includes 

maintaining documentation related to the qualification of the trust and 

participants’ property interest in that trust.  ERISA § 404 and § 409. 

 

Case 4:06-cv-01564-CLS     Document 88      Filed 05/21/2008     Page 10 of 19



 11

Regulations 

Tax favored qualified pension plans are dually regulated under the 

Internal Revenue Code “IRC” and the Employee Retirement Insurance 

Security Act “ERISA”.  WOLK, BRUCE A. & JOHN H. LANGBEIN, SELECTED 

SECTIONS, PENSION AND EMPLOYEE BENEFIT STATUTES AND REGULATIONS 

(2002); Albertson's Inc. v. Commissioner of Internal Revenue, 42 F.3d 537 

(9th Cir. 1994); IRC § 416(g).  Employers are not required to maintain 

qualified pension plans for their employees, but if they do choose to do so 

the plan must hold its employees’ property in a qualified trust.  IRC § 401.  

The tax favored trust and the written document that controls how the 

employees’ deferred compensation will be maintained until retirement, the 

plan, must conform to the Employee Retirement Insurance Security Act’s 

“ERISA” requirements.  ERISA § 402-3.   Accordingly, tax favored trust 

and written plans that setout how the trust’s funds will be maintained for the 

employees requires a sponsor to keep records indefinitely in a permanent 

file.  Exh W.  Favorable determinations made by the Internal Revenue 

Service “IRS” are based on information supplied along with the request for a 

determination letter, the complete Form 5300 packet.  [Gilley Record “GR” 

168-11].   A mere determination letter, however, does not mean the plan is a 

qualified plan indefinitely because the continued qualification of the plan 
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depends on its effect in operation under its particular form.  Exh. W.  The 

form of the plan is “the plan document” included in the documentation 

submitted along with the request for a favorable determination, Form 5300. 

Treasury Regulation “TR” § 1.401-1(b)(3); see also Exh. W.  Determination 

letters alone such as the ones defendants produced without reference to the 

form of the plan accompanying the request for determination are 

meaningless.    Section 1.401-1(b)(3) states:   

If the plan is so designed as to amount to a subterfuge for the 
distribution of profits to shareholders, it will not qualify as a 
plan for the exclusive benefit of employees even though other 
employees who are not shareholders are also included under the 
plan. The plan must benefit the employees in general, although 
it need not provide benefits for all of the employees. Among the 
employees to be benefited may be persons who are officers and 
shareholders. However, a plan is not for the exclusive benefit of 
employees in general if, by any device whatever, it 
discriminates either in eligibility requirements, contributions, or 
benefits in favor of employees who are officers, shareholders, 
persons whose principal duties consist in supervising the work 
of other employees, or the highly compensated employees. See 
section 401(a) (3), (4), and (5). 

Id.    

Moreover, complete Form 5300s (applications for determinations), Form 

5307, and Schedule Q must be kept in the sponsor’s permanent record if the 

sponsor relies on one or more of the optional nondiscrimination and 

coverage determinations for qualification.  [Exh. W; see also GR 168-11].  If 

the documentation is not kept in the permanent file then the favorable 
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determination letter cannot be considered, and may not be relied on, with 

regard to the specific determination(s).  Id. “A favorable determination 

letter cannot be relied on with regard to any optional determination 

request unless all of the required information is retained.”  Exh. W.  

Documentation required to be kept in the permanent file also encompass 

notices to the Secretary of Labor regarding the amendment and restatement 

of the plan such as the amendment of the 1976 Plan as the 1981 Plan.  

Additionally, the Secretary of Labor shall be notified if the application for 

the amendment is to be applied retroactively to the beginning of the first of 

the plan year as in this case.  ERISA § 302(c)(8) and IRC § 412(c)(8).  [GR 

167-9, 174]. 

Defendants cannot rely on thin excuses such as documents responsive 

to plaintiffs’ requests cannot be located particularly in light of plaintiffs’ 

prior motion for an order to stop the shredding of evidence in the instant 

action and the present motion for sanctions pending in Gilley v. Monsanto.  

Moreover, sponsors of alleged qualified plans are required to submit annual 

information to the IRS which is forwarded to the Department of Labor who 

in turn keeps a master database of all information in the Employee Plan 

Master File “EPMF.”   Pharmacia “Old Monsanto” as the sponsor of an 
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alleged qualified plan and its successor entities have access to information 

contained in the “EPMF” that they have submitted.     

Pharmacia “Old Monsanto” and other defendants have represented to 

various courts, without presenting documentation to support their 

contention, that the plan was amended to incorporate the 95 Hour Rule prior 

to January 1, 1981, and prior to the 1981 Plan.  This type of representation 

cannot be made without documentation regarding the form of the 1976 Plan 

and the 1981 Plan; complete Form 5300s contain this type of information.  

Pharmacia’s continued refusal to produce records that are required to be kept 

in a permanent file is tantamount to an admission of plaintiffs’ case.  

Pharmacia’s “Old Monsanto” failure to respond to discovery requests while 

simultaneously representing unsubstantiated information as fact to the Court 

is extremely prejudicial to plaintiffs’ cause.  Because defendants cannot 

produce documents to prove when the plan was amended, documents the 

IRS requires them to keep in a permanent file, then the Court should 

consider this an admission of the timing of the 1981 Plan.      

Counsel’s Oath  

The Oath for the Northern District of Alabama requires counsel to 

“abstain from all offensive personalities and advance no fact prejudicial to 

the honor or reputation of a party or witness “unless required by the justice 
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of the cause with which [they are] charged.” While unpleasant and 

seemingly unprofessional plaintiffs’ counsel has a duty to the justice of this 

cause to direct the Court’s attention to the filing of fraudulent documents 

and the misrepresentation of fact and law in the instant action as she did in 

the related Gilley class action.  The Oath taken by all judicial officers of the 

Northern District requires all officers to “never reject for any consideration 

personal to [them]self the cause of the defenseless or oppressed, or delay 

any person’s cause for lucre or malice.”  For the record plaintiffs’ counsel 

has never delayed this action for any reason much less for lucre or malice, 

but rather plaintiffs’ counsel has prosecuted this class action as she has in 

Gilley to the best of her ability without personal consideration for herself.  

Plaintiffs are blue collar workers with very limited means as is their counsel.  

Notwithstanding plaintiffs’ counsel will gladly pay defendants as directed by 

the Court so that her clients’ cause may be fully and completely heard by 

this Honorable Court as her Oath demands.   

Case Precedent 

Plaintiffs’ counsel does not intend to be disrespectful to this Court or 

the judicial system and should counsel’s words be construed to be offensive 

or disrespectful in any way she humbly prays forgiveness in light of the 

justice of the cause and the duty owed to the oppressed.  There is now case 
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precedent requiring defendants to fully respond to plaintiffs’ discovery 

requests of October 20, 2006.  The Court should require defendants to fully 

respond to plaintiffs’ discovery requests without objection as they waived all 

objections by failing to timely object to plaintiffs’ original discovery 

requests on or before November 20, 2006.  Defendants’ first and only 

response was received by plaintiffs’ counsel on December 1, 2006, well past 

the due date of November 20, 2006, and their objections and limited 

response was dated November 28, 2006, eight days past the date for timely 

objections.  [R 71 at p. 4; see also Exhs A-W].   Nor can defendants show 

“good cause” because defendants did “not even attempt to explain why they 

failed to timely respond or object to the discovery requests in a timely 

manner” back in 2006.  [R 25; R 71 at p. 4; Exh. A-V].   More than 109 days 

have now elapsed since the stay was lifted and more than 574 days have now 

elapsed since the discovery requests were served on counsel for defendants 

in 2006 yet plaintiffs still have not received a single document responsive to 

their requests beyond the initial untimely objections and minimal production 

of Robert H. Heptinstall’s personnel file and an SPD back in December 

2006.   
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Payroll Records 

 Defendants make several untimely objections to producing payroll 

records for employees at the Sand Mountain plant, but these objections have 

already been waived.  Defendants complain they cannot be compelled to 

produce documents that cannot be located or do not exist.  The payroll 

records for the Sand Mountain plant did exist at one point, and were 

believed to be among the documents stored in the basement of the Decatur 

plant.  If Pharmacia “Old Monsanto” and its successor entity “New 

Monsanto” cannot locate these documents then Solutia with whom they have 

a litigation and document sharing agreement should be able to locate these 

documents.  [R 33 Exh. A]. 

WHEREFORE, all premises considered, plaintiffs request that their 

second motion to compel be granted and Pharmacia “Old Monsanto” and 

“New Monsanto” and other defendants be required to fully, completely, and 

truthfully respond to the interrogatories and requests for production of 

October 20, 2006, which were not timely objected to back in November 

2006, and to respond to plaintiffs’ subsequent requests.  Pharmacia “Old 

Monsanto” and/or other defendants and their counsel should also be required 

to pay plaintiffs a reasonable attorney’s fee and costs associated with their 

second motion to compel and their first motion to compel because there are 
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no circumstances that make an award of expenses to plaintiffs unjust.  

Defendants have delayed litigation and delayed discovery way beyond sixty 

days even after the stay was lifted.  Defendants have near unlimited 

resources and defense counsel is rated as among the top 100 law firms in the 

country.  Surely, if plaintiffs’ counsel can be made to pay costs for a single 

motion to compel, lawyers or defendants with such means will have no 

difficulty affording the same costs for two motions to compel since 

plaintiffs’ counsel has spent exorbitant time and effort attempting to obtain 

discovery defendants were obligated to produce which is necessary to the 

prosecution of this class action.  Plaintiffs and their counsel pray for relief.  

 

Respectfully   

/s/ Elisa Smith Rives 
 Elisa Smith Rives  

     Attorney for Plaintiffs  
        ASB # -9351-E61R 
Elisa S. Rives, LLC 
2208 Ringold Street, Ste 103 
Guntersville, AL 35976 
Tel/Fax:  (256) 582-3559 
Cell: (256) 558-4626 
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CERTIFICATE OF SERVICE 
 
The undersigned hereby certifies that a true and correct copy of the 

foregoing was served by the court’s electronic filing system on the following 
counsel of record, this 21st day of May, 2008. 

 
BAXLEY, DILLARD, DAUPHIN,  
McKNIGHT & BARCLIFT 
Donald R. James 
Joel E. Dillard 
2008 Third Avenue South  
Birmingham, AL 35233 
 
BRYAN CAVE, LLP 
Jeffrey S. Russell 
Darci Madden 
211 N. Broadway 
Suite 3600 
St. Louis, MO 63102 
      
WALSTON WELLS ANDERSON & 
BAINS LLP      /s/ Elisa Smith Rives 
J David Moore          Elisa Smith Rives 
PO Box 830642          ASB # 9351-E61R 
Birmingham, AL 35283-0642        Tele/FAX (256) 582-3559  
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