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THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ALABAMA 

MIDDLE DIVISION 
 
ROBERT HEPTINSTALL, et al. ) 
      ) 
 Plaintiffs,    ) 
      ) 
v.      ) Case No. CV 06-P-1564-CLS 
      ) 
MONSANTO COMPANY, ET AL., ) 
      ) 
 Defendants.    ) 
 

DEFENDANTS’ SECOND OPPOSED MOTION TO COMPEL AND 
REQUEST FOR THE SANCTION OF DISMISSAL 

 
 COME NOW, Defendants Monsanto Company, Inc., Monsanto Company 

Salaried Employees’ Pension Plan, the Employee Benefits Plan Committee, and 

Pharmacia Corporation (collectively, the “Monsanto Defendants”), and for their 

Second Motion to Compel pursuant to Rule 37, Fed. R. Civ. P., state as follows: 

1. Plaintiffs and their counsel have failed to comply with this Court’s 

May 9, 2008, Order, which required answers to interrogatories and requests for 

production.  The instant motion is necessary because multiple attempts to resolve 

this matter with Plaintiffs’ counsel have been unsuccessful.   

2. The discovery that is the subject of this motion was served on 

Plaintiffs on February 22, 2008.  After Plaintiffs ignored the requests for two 

months (ignoring, as well, correspondence from the undersigned counsel urging 
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them to respond without intervention of the Court), the Monsanto Defendants were 

forced to file their first motion to compel (Docket Number (“Doc.”) 54). 

3. In response to the first motion, Plaintiffs’ counsel asserted that the 

discovery was “trickery and deceit,” invaded attorney work-product and contained 

difficult wording, and that responses were hard to obtain because “Plaintiffs are 

disbursed across North Alabama and Ohio” (Doc. 66, ¶¶47, 48, 51-52).   

4. This Court disagreed with Plaintiffs’ characterizations of the 

discovery, finding that the requests “are standard, clearly-written questions that are 

routinely directed to plaintiffs in litigation of this type” (Doc. 71, p.2).  The Court 

further determined that objections were waived, as Plaintiffs failed to raise them in 

a timely fashion (id. at 3-4), and ordered Plaintiffs to respond “fully, completely, 

and truthfully” to the written discovery without objections by May 19 (id. at 

7)(emphasis supplied).  The Order cautioned Plaintiffs that failure to respond will 

result in sanctions, including “dismissal of the case” (id.)(emphasis in original). 

5. Despite these warnings, Plaintiffs failed to comply.  Four of the 

Plaintiffs completely ignored requests — or responded with objections rather than 

substantive responses — as described below: 

  a. J. Russell Newman. Mr. Newman failed to respond to 

Interrogatories Nos. 5, 7, and 10, and he ignored most of Interrogatory No. 9 as 
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well (Exh. 1). 

  b. Thomas F. Campbell. Mr. Campbell failed to answer 

Interrogatories Nos. 3, 5, 6, and 8, responding instead with objections or 

editorializing.  In response to Interrogatory No. 3, for example, he stated in part: 

“Why are you asking me all of these details when you have the answers?  Is this 

just to see what I know?”  He also failed to respond to Interrogatory No. 10 at all 

(Exh. 2). 

  c. Wendell Sims. Mr. Sims provided no response to 

Interrogatory Nos. 3 through 10 (Exh. 3). 

  d. James Collins. Mr. Collins failed to give a substantive 

response to Interrogatory Nos. 4, 5, and 10 (Exh. 4). 

6. Defendants tried unsuccessfully to resolve this matter with Plaintiffs’ 

counsel.  On May 28, 2008, Darci Madden (counsel for Defendants) sent a letter to 

Elisa Rives (counsel for Plaintiffs) describing the deficiencies in discovery 

responses, noting that Defendants would prefer to resolve the issue informally, and 

asking for a response.  Ms. Rives responded on May 30, 2008, with a letter 

defending the lack of responses and proposing instead that Defendants come up 

with a new set of questions or ask their questions at depositions.  Ms. Madden sent 

another letter to Ms. Rives on June 5, urging her again to supplement the discovery 
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and providing Plaintiffs another opportunity to comply with the May 9 Order.  

Plaintiffs provided no further response, compelling Defendants to file this 

additional motion.  Copies of the parties’ correspondence are attached hereto as 

Exhibits 5, 6 and 7, and we refer the Court to these letters for the full content of the 

parties’ communications.  Undersigned counsel certifies that it has attempted to 

resolve this matter as required by Rule. 

7. Because Plaintiffs Newman, Campbell, Sims and Collins disregarded 

this Court’s May 9 Order, the Monsanto Defendants respectfully submit that 

sanctions are warranted.  The sanction of dismissal is appropriate where violation 

of a discovery order is willful and lesser sanctions will not suffice.   See, e.g., 

Malautea v. Suzuki Motor Co., Ltd., 987 F.2d 1536 (11th Cir. 1993); Goodman v. 

New Horizons Community Service Board, 2006 WL 940646 (11th Cir., Apr. 12, 

2006).   

8. The standard for dismissal is amply met in this case.  The Court’s 

May 9 Order was crystal clear that all plaintiffs were required to answer 

interrogatories “fully, completely, and truthfully” and without objections.  The 

Court awarded a sanction of costs in connection with the bringing of Defendants’ 

motion and warned that further sanctions, including dismissal, would be granted if 

Plaintiffs failed to comply.  In the face of this warning, Plaintiffs Newman, 
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Campbell, Sims and Collins ignored many interrogatories and offered only 

objections without substantive response on others.  There can be no mistaking the 

willfulness of Plaintiffs’ conduct because (1) they failed to supplement their 

responses after the deficiencies were brought to Plaintiffs’ counsel’s attention by 

multiple letters from defense counsel and (2) their counsel made the affirmative, 

but false, representation to this Court that Plaintiffs had complied with this Court’s 

May 9 Order (Doc. 91).1/  In light of this record and the failure to comply despite 

the Court’s prior award of costs, no lesser sanction than dismissal will suffice. 

 WHEREFORE, Defendants Monsanto Company, Inc., Monsanto Company 

Salaried Employees’ Pension Plan, the Employee Benefits Plan Committee, and 

Pharmacia Corporation respectfully request that the Court issue its order 

dismissing the claims of Plaintiffs Newman, Campbell, Sims and Collins and for 

such other or further relief as the Court deems proper.  

                                                 
1/ Plaintiffs’ counsel’s signature of the “Notice of Compliance” is subject to 
Rule 11, Fed. R. Civ. P., and may be addressed on the Court’s own initiative.  See 
Fed. R. Civ. P. 11((c)(3).  Separate and apart from Plaintiffs’ failure to provide full 
discovery responses, there can be no justification for their counsel’s representation, 
which states without qualification that Plaintiffs had complied with the Court’s 
Order (Doc. 91).  It is apparent that Plaintiffs’ counsel simply asked her clients to 
fill in responses.  Counsel not only abdicated responsibility for complying with the 
Order and assisting her clients in responding but also wrongly certified compliance 
to the Court.  We take no pleasure in calling attention to this matter but the nature 
of the conduct has compelled us to do so. 
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       Respectfully submitted, 

       BRYAN CAVE LLP 

       
By  /s/  Darci F. Madden   
 Jeffrey S. Russell 
 Darci F. Madden 
 Bryan Cave, LLP 
 One Metropolitan Square 
 211 N. Broadway, Suite 3600 
 St. Louis, MO  63102 
 (314)259-2000 
 (314)259-2020 (facsimile) 
 
 William J. Baxley 
 Joel Dillard 
 Donald R. James, Jr. 
 Baxley, Dillard, Dauphin, 
 McKnight & Barclift 
 2008 Third Avenue South 
 Birmingham, Alabama  35233 
 (205) 271-1100 (telephone) 
 (205) 271-1108 (facsimile) 

 
Attorneys for Monsanto Defendants 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was filed electronically on the 18th day 

of June, 2008 with the Clerk of the Court to be served by operation of the Court’s 

electronic filing system upon Elisa Rives, 103 Ringold Plaza, 2208 Ringold Street, 

Guntersville, Alabama 35976. 

 

 By   /s/  Darci F. Madden   
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